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i^  PREFACE. 

I  

Congress,  in  the  exercise  of  its  power  to  regulate 
interstate  commerce,  in  1887  passed  the  first  general 
law  on  the  subject,  which  was  approved  February  4th 
of  that  year.  The  act  is  entitled  *'An  Act  to  Regulate 
Commerce/*  In  1890  this  Commerce  Act  was  supple- 
mented by  an  act  to  prohibit  contracts  in  restraint  of 
trade,  entitled  '*An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies, ' '  approved 
July  2, 1890.  This  act  is  known  as  the  Sherman  Anti- 
Trust  Law.  It  is  universal  in  its  application,  and 
embraces  not  only  carriers,  but  manufacturers  and  pro- 
ducers. 

The  principal  object  of  the  Interstate  Commerce 
Act  was  to  give  to  every  man  engaged  commercially 
equality  of  opportunity,  and  to  place  all  shippers  as  to 
rates  and  tariffs  upon  an  absolute  equality.  The  prin- 
cipal evil  complained  of,  which  complaints  finally  re- 
sulted in  the  passage  of  the  Commerce  Act,  was  the 
practice  of  discrimination  by  the  great  carrying  and 
transportation  companies,  whereby  they  gave  to  certain 
favored  shippers  an  unjust  and  unreasonable  prefer- 
ence and  advantage,  by  carrying  their  goods  and  com- 
modities at  a  less  rate  than  was  given  to  their  com- 
petitors. This  discrimination  enabled  the  favored  ship- 
pers to  undersell  their  competitors,  destroy  competi- 
tion, and  drive  out  of  business  thousands  who  had 
spent  their  lives  in  acquiring  mercantile  training,  and 
had  invested  their  means  in  mercantile  pursuits. 
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Indeed  in  some  instances  it  has  been  shown  that  the 
favored  shippers  directly  benefited,  were  also  oflScers 
and  directors  of  the  carrying  companies  giving  the 
rebates. 

The  discrimination  complained  of  was  not  confined 
to  favoritism  to  individual  shippers.  Communities  and 
localities  were  discriminated  against  by  giving  lower 
freight  rates  to  points  at  a  much  greater  distance  from 
the  point  of  origin,  in  the  same  general  direction,  thus 
enabling  merchants  in  a  particular  locality  to  make 
prices  which  their  competitors  in  less  favored  localities 
could  not  meet.  The  result  was  ruin  to  many  busi- 
ness communities.  Cities  and  towns  on  a  line  of  rail- 
way were  built  up  at  the  expense  of  other  cities  and 
towns.  Merchants  in  one  locality  were  discrim- 
inated against  in  favor  of  those  in  another  to  an  extent 
that  practically  compelled  those  discriminated  against 
to  relinquish  business.  Equal  opportunity  was  de- 
nied. Trusts  and  monopolies  were  the  legitimate 
fruits  of  such  discrimination.  The  favored  shipper 
also  became  the  favored  manufacturer. 

The  discrimination  aimed  at  included  also  discrim- 
ination among  carriers  themselves,  who  in  some  in- 
stances denied  to  competing  connecting  lines  equal 
facilities  for  through  transfers  and  connections. 

The  beneficial  results  which  had  been  anticipated 
by  those  through  whose  instrumentality  this  remedial 
legislation  had  been  secured  were  not  realized.  Prior 
to  1903,  the  statutes  relied  upon  to  secure  the  remedy 
were  found  to  be  difficult  to  enforce,  due  in  a  measure 
to  the  delay  in  securing  an  interpretation  of  the  law  by 
the  Supreme  Court  of  the  United  States.  Commercial 
enterprises  and  business  activity  could  not  survive  the 
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long  delays  which  necessarily  resulted.  While  the 
measure  of  relief  was  suspended,  pending  appeals  from 
the  Circuit  Court  to  the  Circuit  Court  of  Appeals,  and 
thence  to  the  Supreme  Court  of  the  United  States,  not 
months  only,  but  years  elapsed.  The  delay  amounted 
practically  to  a  denial  of  justice.  The  merchant  and 
shipper,  who  was  unable  to  compete  with  a  rival, 
favored  by  secret  rebates,  was  in  many  instances  un- 
able to  surmount  the  discouragements  and  difficulties, 
arising  from  conditions  for  which  there  seemed  to  be 
practically  no  redress. 

It  was  plain  that  in  order  to  secure  the  beneficial 
results  of  the  existing  body  of  legislation,  additional 
legislation  was  necessary.  The  President  of  the  United 
States,  Hon.  Theodore  Roosevelt,  in  his  message  to 
Congress  in  December,  1902,  referring  to  the  subject 
declared:  *'A  fundamental  base  of  civilization  is  the 
inviolability  of  property ;  but  this  is  in  no  wise  incon- 
sistent with  the  right  of  society  to  regulate  the  exercise 
of  the  artificial  powers  which  it  confers  upon  the  own- 
ers of  property,  under  the  name  of  corporate  fran- 
chises, in  such  a  way  as  to  prevent  the  misuse  of  such 
powers.^'  Supplemental  legislation  was  urged  to  ren- 
der the  Commerce  Act  and  the  Sherman  Anti-Trust 
Law  useful  and  practical.  The  result  was  the  impor- 
tant legislation  of  1903. 

This  legislation  embraced  three  important  statutes, 
to  wit :  the  act  of  February  11,  1903,  to  expedite  suits 
by  abolishing  appeals  to  the  United  States  Circuit 
Court  of  Appeals  in  cases  in  which  the  United  States 
is  complainant,  and  authorizing  appeals  in  such  cases 
to  be  taken  directly  from  the  United  States  Circuit 
Court  to  the  Supreme  Court  of  the  United  States,  and 
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giving  to  such  suits  and  appeals  a  right  of  preference 
over  other  pending  litigation.  A  most  important  step, 
designed  to  minimize  delay.  The  act  of  February  14, 
1903,  creating  the  Department  of  Commerce  and  Labor 
and  establishing  a  Bureau  of  Corporations.  This  stat- 
ute conferred  upon  the  Commissioner  of  Corporations 
the  same  power  conferred  by  the  Interstate  Commerce 
Act  upon  the  Interstate  Commerce  Commission.  The 
object  of  the  law  was  to  secure  information  and  data 
by  investigations  instituted  under  the  act  with  respect 
to  corporations,  joint-stock  companies,  and  combina- 
tions other  than  carriers  engaged  in  interstate  com- 
merce. The  act  of  February  19,  1903,  known  as  the 
Elkins  Act,  increasing  the  powers  of  the  Interstate 
Commerce  Commission  and  authorizing  it  to  institute 
proceedings  not  only  against  carriers  charged  with  the 
practice  of  unjust  discrimination,  but  against  all  per- 
sons who  receive  rebates,  or  the  benefits  conferred  by 
such  discrimination,  amplifying  the  powers  of  the  Com- 
mission with  respect  to  evidence  and  the  compulsory 
production  of  books  and  papers,  and  extending  the  jur- 
isdiction of  Federal  courts  in  cases  brought  to  enforce 
criminal  proceedings  for  violations  of  the  act,  by  de- 
claring that  indictments  might  be  found  in  any  district 
in  which  the  act  was  violated,  '*  or  through  which  the 
transportation  may  have  been  conducted. '* 

The  legislation  of  1903  has  made  the  commerce  legis- 
lation available  and  practicable.  The  evils  sought  to  be 
remedied  under  the  law  may  be  grouped  as  follows: 
Evils  growing  out  of  the  combination  of  independent 
producing  corporations  engaged  in  the  manufacture 
and  sale  of  necessaries  of  life,  to  fix  and  maintain  extor- 
tionate prices,  designed  primarily  to  destroy  competi- 
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tors  and  drive  out  of  business  those  not  associated  with 
the  trust.  Evils  arising  from  merger  of  carrying  cor- 
porations, designed  to  put  the  control  of  parallel  com- 
peting lines  of  railroad  in  a  single  corporation  and 
eliminate  competition  in  rates  of  transportation,  seek- 
ing thereby  to  accomplish  more  effectively  the  results 
sought  to  be  accomplished  by  the  pooling  of  freights 
among  carriers,  a  practice  expressly  forbidden  by  sec- 
tion 5  of  the  Commerce  Act, 

The  vital  importance  of  this  legislation  is  apparent. 
It  operates  upon  the  industrial  world  and  affects  the 
commerce  of  the  country  and  the  thrift  and  prosperity 
of  the  nation.  Shall  conmierce  be  absorbed  and  con- 
trolled by  particular  combinations  which  exclude  all 
others  from  participation  therein!  The  controversies 
which  have  arisen  under  the  Federal  statutes  on  the 
subject,  clearly  demonstrated  that  such  absorption  is 
possible.  The  faithful  enforcement  of  the  acts  of 
Congress  seems  to  suggest  the  only  remedy  to  secure 
active,  healthy  competition  and  afford  to  every  man 
equality  of  opportunity. 

Legislation  is  being  sought  also  by  the  shippers  and 
commercial  bodies  throughout  the  country  to  confer 
upon  the  Interstate  Commerce  Commission  power  to 
fix  rates  subject  to  review  by  the  Circuit  Courts  of 
the  United  States.  It  is  claimed  that  such  legislation 
would  be  of  more  importance  and  practical  benefit  to 
shippers  than  any  previous  amendments  to  the  act.  A 
list  of  the  bills  which  have  been  introduced  to  secure 
this  remedy,  which  are  now  pending  in  the  fifty-eighth 
Congress,  will  be  found  at  page  193  of  this  work. 

WnxiAM  L.  Snydeb. 

Temple  Court,  New  York, 
July,  1904. 
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1884.  OHAP.  60. .  Ax  Act  for  the  establishment  of  a  bureau  of  animal 
industry,  to  prevent  the  exportation  of  diseased  cattle,  and 
to  provide  means  for  the  suppression  and  extirpation  of 
pleuro-pneumonia  and  other  contaf^ous  diseases  among 
domestic  animals.     Approved  May  29,  1884. 

1887.  OHAP.  104.    An  Act  to  regulate  commerce.    Approved  Febra« 

ary  4,  1887. 
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regulate  the  removal  of  causes  from  the  state  courts,  and  for 
other  purposes,"  approved  March  3,  1875.  Approved  August 
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2,  188». 

1880.  CHAP.  647.  An  Act  to  protect  trade  and  commerce  against  un« 
lawful  restraints  and  monopolies.    Approved  July  2,  1890, 

1880.  CHAP.  728.  An  Act  to  limit  the  effect  of  the  regulations  of 
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tries  in  certain  cases.  Approved  August  8,  1890.  WiLBON 
Act. 

1891.  CHAP.  128.  An  Act  to  amend  an  act  entitled  "An  a<jt  to  regu- 
late  commerce,"  approved  February  4,  1887.  Approved  Feb- 
ruary 10,  1891. 

[rv] 


XVI      TITLES  OF  ACTS  RELATING  TO  INTERSTATE  COMMESCE. 

1881.  CBLAP.  517.  An  Act  to  eetablish  circuit  coiurts  of  appeals  and 
to  define  and  regulate  in  certain  cases  the  jurisdiction  of 
the  courts  of  the  United  States,  and  for  other  purposes. 
Approved  March  a,  1891. 

1881.  OHAP.  555.     An  Act  to  provide  for  the  inspection  of  live 

cattle,  hogs,  and  the  carcasses  and  products  thereof  which 
are  the  subjects  of  interstate  commerce,  and  for  other  pur- 
poses.   Approved  March  3,  1891. 

1882.  CHAP.  14.    An  Act  to  provide  an  additional  mode  of  taking 

depositions  of  witnesses  in  causes  pending  in  the  courts  of 
the  United  States.    Approved  March  9,  1892. 

1883.  GIHAP.  83.    An  Act  in  relation  to  testimony  before  the  inter- 

state commerce  commission,  and  in  cases  or  proceedings 
under  or  connected  with  an  act  entitled  "An  act  to  regulate 
commerce,"  approved  February  4,  1887,  and  amendments 
thereto.    Approved  February  11,  1893. 

1888.  OHAP.  196.  An  Act  to  promote  the  safety  of  employees  and 
travelers  upon  railroads  by  compelling  conunon  carriers  en- 
gaged in  interstate  commerce  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes,  and  their  locomotives 
with  driving-wheel  brakes,  and  for  other  purposes.  Approved 
March  2,  1893. 

1884.  CHAP.  349.     An  Act  to  reduce  taxation,  to  provide  revenue 

for  the  government,  and  for  other  purposes.  Became  a  law 
without  the  President's  signature,  August  27,  1894.  Known 
as  the  Wilson  Bill. 

1885.  CHAP.  61.    An  Act  to  amend  section  22  of  an  act  to  regulate 

commerce,  as  amended  March  2,  1889.  Approved  February 
8,  1895. 

1887.  OHAP.  11.  An  Act  to  provide  revenue  for  the  government, 
and  to  encourage  the  industries  of  the  United  States.  Ap- 
proved July  24,  1897.    Known  as  the  Dingley  Bill. 

1800.  CHAP.  553.    An  Act  to  enlarge  the  powers  of  the  department 

of  agriculture,  prohibit  the  transportation  by  interstate 
commerce  of  game  killed  in  violation  of  local  laws,  and  for 
other  purposes.    Approved  May  25,  1900.     Lacy  Act. 

1801.  CHAP.  866.     An  Act  requiring  common  carriers  engaged  in 

interstate  commerce  to  make  full  reports  of  all  accidents  to 
the  interstate  commerce  commission.     Approved  March   3, 
,  1901. 
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1908.  CHAP.  544.  An  Act  to  expedite  the  hearing  and  determination 
of  suits  in  equity  pending  or  hereafter  brought  under  the 
act  of  July  2,  1800,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies/'  "An 
act  to  regulate  commerce/'  approved  February  4,  1887,  or 
any  other  acts  having  a  like  purpose  that  may  be  hereafter 
enacted.  Approved  February  11,  1903.  Thz  Exfbdition 
Act. 

1003.  OEL^P.  662.  An  Act  to  establish  the  department  of  commerce 
and  labor.    Approved  February  14,  1903. 

1003.  OHAP.  706.  An  Act  to  further  regulate  commerce  with  foreign 
nations  and  among  the  states.  Approved  February  19,  1908. 
Eleins  Act. 

1903.  CHAP.  756.  An  Act  making  appropriations  for  the  legislative, 
executive  and  judicial  expenses  of  the  government  for  the 
fiscal  year  ending  June  30,  1904,  and  for  other  purposes. 
Approved  February  26,  1903. 
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CHAPTER  I. 


Constitutional  Provisions,  Involving  Commercial  Questioiia 
and  Personal  and  Private  Rights. 

In  construing  Federal  statutes,  designed  to  regulate 
interstate  commerce,  the  courts  must  pass  upon  ques- 
tions involving  the  limitation  and  extent  of  the  powers 
delegated  to  Congress  by  the  Constitution  of  the  United 
States,  and  the  powers  which  remain  in  the  States 
or  in  the  people,  which  were  never  delegated  to  the 
Federal  government.  These  non-delegated  powers  em- 
brace the  right  of  a  State  to  exercise  its  police  power 
and  to  tax  all  property  within  its  borders.  They  em- 
brace the  power  to  regulate  domestic  commerce  or 
commerce  conducted  wholly  within  the  State;  the  right 
of  every  citizen  to  trial  by  jury,  as  defined  in  the  Fed- 
eral Constitution;  the  right  of  a  witness  to  be  pro- 
tected against  self -incriminating  testimony ;  the  prohi- 
bition against  the  taking  of  life,  liberty,  or  property 
without  due  process  of  law,  and  the  right  of  every 
citizen  to  the  equal  protection  of  the  laws,  and  to  main- 
tain the  inviolability  and  integrity  of  every  contract. 
Congress,  in  the  exercise  of  the  powers  delegated  to  it, 
must  frame  its  legislation  so  as  not  to  impinge  upon 
those  powers  remaining  in  the  States,  and  so  as  not  to 
deny  or  abridge  the  constitutional  rights  of  any  citiz^i. 

A  State  has  no  power  to  legislate  directly  with  re- 
spect to  interstate  conmierce.  Congress  has  no  power 
to  legislate  with  respect  to  domestic  commerce.    A 
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State  cannot  impose  a  tax  upon  interstate  commerce* 
In  the  exercise  of  its  power  to  tax,  a  State  may  tax,  not 
only  tangible  property,  but  it  may  tax  franchises  con- 
ferred by  it  upon  corporations  of  its  own  creation,  not- 
withstanding the  fact  that  such  corporations  may  be 
engaged  in  interstate  commerce.  To  what  extent  does 
this  power  extend  when  used  to  impose  a  tax  upon 
tangible  property  employed  as  the  means  or  instru- 
mentalities of  such  commerce.  To  what  extent  may 
Congress  legislate  to  raise  revenue  by  imposing  direct 
taxes  which  legislation  impairs  or  diminishes  the  rights 
of  the  States  to  secure  income  from  such  source. 

When  commerce  ceases  to  be  domestic  and  becomes 
interstate,  the  power  of  the  State  to  regulate  or  re- 
strain it  ceases  and  the  power  of  the  Federal  govern- 
ment attaches.  The  statutes  and  local  law  of  a  State, 
with  respect  to  domestic  commerce,  is  supreme.  An 
act  of  Congress,  with  respect  to  interstate  commerce, 
is  supreme.  At  what  point  and  under  what  circum- 
stances does  State  sovereignty  cease  and  Federal  au- 
thority begin. 

Similar  questions  arise  when  an  act  of  Congress  is 
challenged  upon  the  ground,  either  that  it  encroaches 
upon  the  police  powers,  which  remain  subject  exclu- 
sively to  the  sovereignty  of  the  State,  or  that  it  oper- 
ates to  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  denies  to  any  person  the 
equal  protection  of  the  laws,  or  to  the  right  to  trial 
by  jury,  or  compels  a  person  to  be  a  witness  against 
himself,  or  impairs  the  obligation  of  a  contract. 

The  chief  constitutional  provisions  defining  the  pow- 
ers delegated  to  the  Federal  government,  and  those 
reserved  expressly  to  the  States  and  which  guarantee 
the  rights  of  the  citizen,  are  as  follows : 
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Constitutional  Provisions. 

Taxes. —  No  capitation,  or  other  direct  tax  shall  be  laid,  unless 
in  proportion  to  the  census  or  enumeration  hereinbefore  directed 
to  be  taken.    Art.  I,  §  9. 

Representatives,  and  direct  taxes  shall  be  apportioned  among 
the  several  States  according  to  their  respective  numbers,  count- 
ing the  whole  number  of  persons  in  each  State,  excluding  Indians 
not  taxed.  Art.  1,  §  2,  as  amended  by  amendment  XIV, 
clause  2. 

The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises,  to  pay  the  debts  and  provide  for  the  com- 
mon defense  and  general  welfare  of  the  United  States ;  but  all 
duties,  imposts,  and  excises  shall  be  uniform  throughout  the 
United  States.    Art.  I,  §  8. 

Commerce. —  To  regulate  commerce  with  foreign  nations,  and 
among  the  several  States.    lb. 

Post  Beads. —  To  establish  post-oflBces  and  post  roads.    lb. 

To  Legislate. —  To  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof.    lb. 

Ho  State  Duty. —  No  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  State. 

No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  State  over  those  of  another;  nor 
shall  vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter, 
clear,  or  pay  duties  in  another.    Art.  I,  §  9. 

Privilegfes;  Immunities. —  The  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States.    Art.  IV,  §  2. 

Congress  Supreme. —  This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof; 
*  *  *  shall  be  the  supreme  law  of  the  land ;  and  the  judges 
in  every  State  shall  be  bound  thereby,  anything  in  the  Constitu- 
tion or  laws  of  any  State  to  the  contrarv  notwithstanding. 
Art.  VI. 

Seizure  and  Search. —  The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unreasonable 
BC-arches  and  seizures,  shall  not  be  violated,  and  no  warrants  shall 
issue,  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the 
person  or  things  to  be  seized.    Amendment  IV. 
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Witness  against  Himself. —  No  person  ♦  ♦  ♦  shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law ;  nor  shall  private  property  be  taken  for  public  use  with- 
out just  compensation.    Amendment  V. 

Jury  Trial. —  In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved.    Amendment  VII. 

Powers  Besenred. —  The  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the  people.  Amend- 
ment X. 

Due  Process  of  Law. —  No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States ;  nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.    Amendment  XIV. 

The  courts  have  construed  these  provisions  of  the 
organic  law  in  connection  with  the  various  acts  of  Con- 
gress relating  to  interstate  commerce  and  State  legis- 
lation with  regard  to  domestic  commerce.  Decisions 
bearing  directly  upon  the  statute  will  be  found  under 
the  appropriate  section  of  the  act  under  which  the  dis- 
cussion arose.  Decisions  which  relate  generally  to  the 
powers  of  Congress  or  the  States,  affecting  conuner- 
cial  questions,  and  which  do  not  relate  to  any  particu- 
lar clause  of  a  Federal  or  State  statute  involving  the 
power  to  regulate  commerce,  are,  for  convenience, 
grouped  in  this  chapter. 

The  Police  Power —  The  people  in  framing  the  Federal 
Constitution  did  not  delegate  to  Congress  power  to 
regulate  the  internal  policy  of  a  State,  with  respect  to 
public  health,  public  morals,  or  public  order,  within  its 
borders.     The  power  of  the  State  to  legislate  as  it  sees 
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fit,  in  regard  to  these  matters,  is  supreme.  This  power 
camiot  be  impaired  or  diminished  by  an  act  of  Con- 
gress, even  though  its  exercise  may  operate  indirectly 
upon,  or  incidentally  affect,  interstate  commerce.  This 
mle  is  illustrated  by  the  following  authorities : 

Police  Bower  — State  legiBlatioa  —  Prohibiting  Sale  of 
Game  and  Eiih, —  A  State  may  in  the  exercise  of  its  police 
power  prohibit  the  sale  of  trout  within  its  borders,  al- 
though such  trout  were  lawfully  caught  in  another 
State.  A  law  making  it  a  penal  offense  for  a  person 
to  have  such  trout  in  his  possession  for  sale  is  valid  and 
not  an  unlawful  interference  with  interstate  commerce. 
In  re  Deininger,  108  Fed.  Rep.  623  (April,  1901,  C.  C. 
Ore.) ;  Geer  v.  Connecticut,  161  U.  S.  519,  followed. 

Petitioner,  who  was  convicted  under  the  Oregon 
statute,  applied  for  writ  of  habeas  corpus  and  an 
order  directing  the  sheriff  to  show  cause  why  the  writ 
should  not  be  granted.  Petitioner  was  manager  of 
Choli)eck  Fishing  Co.  at  Portland,  Ore.,  where  it 
conducted  a  retail  fish  market.  Trout  were  purchased 
in  Seattle,  Wash.,  where  they  were  lawfully  caught  and 
shipped  to  petitioner  to  sell.  Petitioner  contended  that 
the  Oregon  statute  making  possession  of  trout  for 
sale,  lawfully  caught  in  another  State,  a  penal  offense, 
was  invalid,  as  being  in  restraint  of  interstate  com- 
merce. The  court  denied  the  petition,  and  held  that 
game  brought  from  one  State  into  another  the  moment 
it  reaches  the  State  of  its  destination,  becomes  part  of 
the  property  within  its  borders,  and  subject  to  the  con- 
trol of  the  State  in  the  exercise  of  its  police  powers,  and 
that  the  statute  complained  of  was  a  lawful  exercise  of 
such  police  power  and  was  valid,  and  not  an  infringe- 
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inent  upon  the  provisions  of  the  Interstate  Commerce 
Act.    lb. 

State  Game  Laws  —  Consent  of  Comgreu  to  Enf oroement  of. 
—  With  a  view  to  allowing  f nil  force  to  the  game  laws 
of  the  several  States,  designed  to  protect  wild  game, 
and  to  prohibit  the  killing  of  certain  birds  and  animals 
during  particular  seasons,  Congress  passed  a  law 
known  as  the  Lacy  Act,  approved  May  25,  1900  (Stat. 
1900,  chap.  553).  This  law  was  intended  to  make  effec- 
tive State  game  laws,  in  the  same  manner  that  the  Wil- 
son Act  (Approved  August  8,  1890)  was  intended  to 
give  force  and  effect  to  the  sumptuary  laws  of  the  sev- 
eral States,  with  respect  to  the  purchase  and  sale  of 
intoxicating  liquors.  The  Lacy  Act  provides  as  fol- 
lows: 

Section  3. —  That  it  shall  be  unlawful  for  any  person  or 
persons  to  deliver  to  any  common  carrier,  or  for  any  common 
carrier  to  transport  from  one  State  or  Territory  to  another 
State  or  Territory,  or  from  the  District  of  Columbia  or  Alaska 
to  any  State  or  Territory,  or  from  any  State  or  Territory  to  the 
District  of  Columbia  or  Alaska,  any  foreign  animals  or  birds  the 
importation  of  which  is  prohibited,  or  the  dead  bodies  or  parts 
thereof  of  any  wild  animals  or  birds,  where  such  animals  or  birds 
have  been  killed  in  violation  of  the  laws  of  the  State,  Territory, 
or  District  in  which  the  same  were  killed: 

Provided,  That  nothing  herein  shall  prevent  the  transporta- 
tion of  any  dead  birds  or  animals  killed  during  the  season  when 
the  same  may  be  lawfully  captured,  and  the  export  of  which  is 
not  prohibited  by  law  in  the  State,  Territory,  or  District  in 
which  the  same  are  killed. 

That  all  packages  containing  such  dead  animals,  birds,  or 
parts  thereof,  when  shipped  by  interstate  commerce,  as  provided 
in  section  one  of  this  Act,  shall  be  plainly  and  clearly  marked,  so 
that  the  name  and  address  of  the  shipper  and  the  nature  of  the 
contents  may  be  readily  ascertained  on  inspection  of  the  outside 
of  such  packages.  For  each  evasion  or  violation  of  this  Act  the 
shipper  shall,  upon  conviction,  pay  a  fine  of  not  exceeding  two 
hundred  dollars;  and  the  consignee  knowingly  receiving  such 
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articles  so  shipped  and  transported  in  violation  of  this  Act  shall, 
upon  conviction,  pay  a  fine  of  not  exceeding  two  hundred  dollars ; 
and  the  carrier  knowingly  carrying  or  transporting  the  same 
shall,  upon  conviction,  pay  a  fine  of  not  exoeding  two  hundred 
dollars. 

That  all  dead  bodies,  or  parts  thereof,  of  any  foreign  game 
animals,  or  game  or  song  birds,  the  importation  of  which  is 
prohibited,  or  the  dead  bodies,  or  parts  thereof,  of  any  wild  game 
animals,  or  game  or  song  birds  transported  into  any  State  or 
Territory,  or  remaining  therein  for  use,  consumption,  sale,  or 
storage  therein,  shall  upon  arrival  in  such  State  or  Territory 
bo  subject  to  the  operation  and  effect  of  the  laws  of  such  State 
or  Territory  enacted  in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as  though  such  animals  or 
birds  had  been  produced  in  such  State  or  Territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being  introduced  therein 
in  original  packages  or  otherwise. 

This  Act  shall  not  prevent  the  importation,  transportation,  or 
sale  of  birds  or  bird  plumage  manufactured  from  the  feathers 
of  barnyard  fowl.  (Statutes  1900,  chap.  553,  approved  May  25, 
1900;  31  Stat  at  L.  187.) 

Interesting  questions  have  arisen  under  the  game 
laws  of  the  States,  based  upon  the  proposition  that 
game  is  property,  and  that  neither  the  State  nor 
Federal  Legislature  can,  by  statute,  deprive  any  person 
of  property  without  due  process  of  law.  This  element- 
ary rule,  however,  is  subject  to  the  exercise  of  the 
police  power,  which  authorizes  the  Legislature  to  pro- 
hibit the  sale  of  articles  of  food  which  would  be  in- 
jurious to  the  public  health.  These  statutes  for  the 
protection  of  game  frequently  make  it  a  crime  to 
**  catch,  kill,  or  be  possessed  of  '*  game  or  fish  in  the 
close  season.  Possession  of  birds  in  the  forbidden 
season,  in  violation  of  a  State  statute,  is  prima  facie 
evidence  that  the  possessor  has  violated  the  law.  The 
burden  is  then  on  the  party  possessing  to  show  that  his 
possession  is  legal.  He  may  show  that  he  purchased 
the  game  in  another  State,  at  a  time  when  it  was  law* 
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ful  to  kill  and  posBefis  it  in  his  own  State;  that  he 
brought  it  into  his  own  State,  when  it  was  lawful  for 
him  to  possess  it  there ;  that  after  importing  it  he  kept 
the  merchandise  in  storage,  and  had  it  for  sale,  there- 
after, and  during  the  forbidden  season,  when  by  the 
statute  his  possession  of  it  was  declared  unlawful. 
In  such  cases,  assuming  the  game  is  wholesome  and  fit 
for  food,  the  question  arises  whether  the  Legislature 
can  make  the  purchase  and  possession  of  property  a 
crime. 

For  State  authorities  construing  laws  of  this  char- 
acter, see  People  v.  Boatman,  N.  Y.  Sup.  Ct.,  First 
Dept.,  App.  Div.,  June,  1904;  Foster  v.  Scott,  136  N.  T. 
577;  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  93;  State  v. 
Bixman,  162  Mo.  1;  State  v.  Intoxicating  Liquors,  9 
Me.  140;  Starace  v.  Rossie,  69  Vt.  303;  Commonwealth 
V.  Savage,  155  Mass.  278 ;  Manger  v.  People,  97  HI.  320 ; 
Roth  V.  State,  51  Ohio  St.  209;  People  v.  O'NeUl,  110 
Mich.  324;  State  v.  Rodman,  58  Minn.  393;  Ex  parte 
Maier,  103  Cal.  476 ;  Price  v.  Bradley,  16  Q.  B.  Div.  148* 

Police  Power  —  Simday  Trains Statutes    enacted   hy 

the  Legislature  of  a  State  for  the  orderly  observance 
of  the  Sabbath  day  are  within  the  police  power.  It  is 
within  their  province  to  pass  any  law  having  for  its 
object  the  protection  of  the  health  and  morals  of  its 
people,  and  to  promote  their  welfare  and  happiness. 
It  may,  by  proper  statutory  regulations,  priescribe 
a  rule  of  civic  duty,  applicable  to  its  own  citizens,  and 
to  those  who  enter  or  sojourn  within  its  borders,  on 
the  Sabbath.  The  State  of  Georgia  passed  an  act 
regulating  the  running  of  freight  trains  within  the 
State  on  Sunday  (Code  1882,  §  4578),  which  forbade 
the  moving  of  freight  trains  on  that  day,  except  as  pre- 
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scribed  by  the  statute.  The  law  was  penal  in  its  nature 
and  declared  a  violation  of  the  act  to  be  a  misdemeanor. 
The  Supreme  Court  of  the  United  States  sustained 
the  validity  of  the  statute  as  a  police  regulation,  and 
affirmed  a  judgment  of  conviction  under  it.  The  court 
emphasized  the  fact  that  the  statute  related  to  freight 
trains,  in  or  passing  through  the  State,  and  observed 
that  it  did  not  attempt  to  regulate  through  passenger 
traffic.  While  conceding  that  the  statute  did,  to  a 
limited  extent,  affect  interstate  commerce,  it  could  not 
be  said  to  be  an  attempt  on  the  part  of  the  Georgia 
Legislature  to  regulate  interstate  commerce,  but  must 
be  regarded  as  a  wholesome  and  reasonable  police 
regulation,  to  promote  the  morals  and  welfare  of  its 
people.    Bennington  v.  Georgia,  163  U.  S.  299. 

Police  Power  —  Jim  Crow  Cars.—  It  is  within  the  police 
power  of  a  State  to  prescribe  that  separate  coaches 
shall  be  supplied  by  carriers  within  its  borders  for 
colored  patrons.  Such  a  statute,  which  has  no  applica- 
tion to  interstate  commerce,  but  which  applies  only 
within  the  borders  of  the  State,  cannot  be  abrogated 
by  a  judgment  of  the  Federal  Court,  if  it  appears  that 
the  Supreme  Court  of  the  State  has  construed  the  stat- 
ute, and  has  declared  that  its  provisions  were  intended 
to  and  could  apply  only  to  transportation  to  and  from 
points  wholly  within  the  State.  So  held  in  reviewing  a 
statute  of  Alabama  (Approved  March  2,  1888),  which 
had  been  construed  by  the  Supreme  Court  of  Alabama 
to  relate  to  passenger  traffic  wholly  within  the  State. 
Louisville  Railway  v.  Mississippi,  133  U.  S.  587. 

Sumptuary  Laws  —  Original  Package  Deoiiion.—  In  the  ex- 
ercise of  its  police  power  a  State  may  pass  laws  to 


10  SUMPTtJABY   LAWS WII^ON   ACT. 

regulate  or  prohibit  the  sale  of  intoxicating  liquors. 
Such  laws  have  been  passed  from  time  to  time,  and  are 
being  passed.  In  some  States  the  sale  of  intoxicants 
as  a  beverage  is  forbidden.  These  laws  however  were 
evaded  and  to  a  limited  extent  practically  defeated  by 
dealers  who  shipped  liquor  from  outside  the  State, 
While  the  goods  so  shipped  remained  in  original  pack- 
ages and  were  not  mingled  with  the  mass  of  property 
in  a  State,  they  remained  subject  to  Federal  control. 
Such  shipments  were  held  to  constitute  interstate  com- 
merce. 

Sumptuary  Laws  —  Wilson  Act— In  order  that  the 
sumptuary  laws  of  the  several  States  might  oper- 
ate freely,  with  respect  to  intoxicants  shipped  from 
one  State  to  another,  Congress  on  August  8,  1890, 
passed  a  law  known  as  *'  the  Wilson  Act  "  entitled 
''An  Act  to  limit  the  eflFect  of  the  regulations  of 
commerce  between  the  several  States  and  with  for- 
eign countries,  in  certain  cases,**  which  provides  as 
follows:  *'  That  all  fermented,  distilled  or  intoxica- 
ting liquors  or  liquids,  transported  into  any  State  or 
Territory,  or  remaining  therein  for  use,  consumption, 
sale  or  storage  therein,  shall  upon  arrival  in  such 
State  or  Territory,  be  subject  to  the  operation  and 
effect  of  the  laws  of  such  State  or  Territory,  enacted 
in  the  exercise  of  its  police  powers,  to  the  same  extent 
and  in  the  same  manner  as  though  such  liquids  or 
liquors  had  been  produced  in  such  State  or  Territory, 
and  shall  not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  original  packages  or  otherwise. '* 

Charles  A.  Rahrer,  an  agent  of  a  Missouri  firm  of 
liquor  dealers,  sold  in  Topeka,  Kan.,  liquors  in  original 
packages,  immediately  after  the  passage  of  the  Wil- 
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Bon  Act,  shipped  from  Missouri  to  Topeka,  without 
a  permit  or  druggist's  license  required  by  the  laws  of 
Kansas.  The  Constitution  of  the  latter  State  declared 
that  the  manufacture  and  sale  of  intoxicating  liquors 
shall  be  forever  prohibited  therein,  except  for  medical, 
scientific,  and  mechanical  purposes;  and  the  Kansas 
statute  made  it  a  misdemeanor  to  sell  intoxicating 
liquors  in  the  State,  except  for  medical,  scientific,  and 
mechanical  purposes;  such  sales  to  be  made  only  by 
one  having  procured  a  druggist's  permit. 

Rahrer  was  arrested  for  selling  liquor  without  a 
druggist  permit,  and  sued  out  a  writ  of  habeas  corpus, 
and  was  discharged  in  the  court  below  on  the  ground, 
as  he  contended,  that  the  Kansas  statujte  was  not  broad 
enough  to  embrace  within  its  purview  liquor  imported 
from  another  State  or  country,  and  that  the  Kansas 
statute,  after  the  passage  of  the  Wilson  Act,  could 
not  operate  till  re-enacted.  The  judgment  was  re- 
versed by  the  Supreme  Court,  and  the  detention  of 
Rahrer  was  held  to  be  a  valid  detention.  The  court 
held  that  so  far  as  imported  liquors  were  concerned 
the  law  of  Kansas,  prior  to  the  passage  of  the  Wil- 
son Act  could  not  operate,  because  Congress  had 
exclusive  control  of  interstate  commerce,  but  the 
moment  Congress  by  the  act  of  August  8,  1890,  re- 
moved every  obstacle  to  the  operation  of  the  State  law, 
the  latter  became  operative  upon  the  merchandise 
within  its  borders,  shipped  from  another  State,  and 
that  a  re-enactment  of  the  Kansas  statute  after  the 
act  of  Congress  was  not  necessary.  In  re  Rahrer,  140 
U.  S.  545. 

liquors  in  Transit—  The  Wilson  Act  of  August  8, 1890 
(chap.  728,  26  Stat.  313),  does  not  operate  upon  a  con- 
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BigBment  of  liquors  while  the  goods  are  m  transit,  but 
only  when  they  reach  the  point  of  destination,  or  de- 
livery to  the  consignee. 

A  statute  of  Iowa  (Code,  §  1553),  forbade  any  com- 
mon carrier,  its  agents,  or  servants  to  **  transport  or 
convey  between  points,  or  from  one  place  to  another 
within  the  State  '*  of  Iowa  for  any  other  person  or  cor- 
poration, any  intoxicating  liquors,  without  a  permit  as 
prescribed  by  the  statute.  A  violation  of  the  act  was 
declared  an  offense  punishable  by  fine.  Liquors  were 
shipped  from  Dallas,  111.,  to  William  Horn,  at  Brigh- 
ton, la.  When  the  goods  arrived  at  Brighton,  Bhodes, 
the  station  agent  of  the  carrier,  removed  the  goods  from 
the  station  platform  to  the  freight  warehouse.  He  was 
convicted  under  the  Iowa  statute  on  the  assumption 
that  under  the  Wilson  Act  of  August  8,  1890,  the  laws 
of  Iowa  became  operative  as  soon  as  the  liquors  crossed 
the  Iowa  State  line,  or,  in  the  language  of  the  statute, 
**  upon  arrival ''  in  the  State.  The  conviction  was 
reversed  by  the  United  States  Supreme  Court  upon  the 
ground  that  the  Interstate  Commerce  Act  was  opera- 
tive while  the  goods  were  in  transit.  That  the  laws  of 
Iowa  became  operative  under  the  Wilson  Act  only 
when  the  liquors  reached  the  point  of  destination  and 
delivery  to  the  consignee.  That  the  act  of  Rhodes  in 
depositing  the  liquor  in  the  freight  warehouse,  prior 
to  delivery  to  the  consignee,  was  an  act  done  while  the 
goods  were  in  transit,  and  that  so  much  of  the  Iowa 
statute  as  affected  the  merchandise,  or  acts  done  in 
handling  it  while  in  transit,  was  void.  (May,  1898.) 
Rhodes  v.  Iowa,  170  U.  S.  412. 

liquon  for  Private  TTic—  The  right  to  send  liquors 
from  one  State  to  another,  and  the  act  of  sending,  is 
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interstate  commerce.  A  citizen  of  one  State  has  a  right 
to  purchase  liquors  in  another  State,  to  be  sent  to 
him  in  his  own  State,  for  his  private  use,  and  cannot  be 
deprived  of  such  right  by  statute.  In  the  exercise  of 
its  police  power,  a  State  may  forbid  the  sale  of  liquors 
therein. 

A  California  corporation  owning  extensive  vine- 
yards, and  engaged  in  the  manufacture  of  wines  and 
brandies  in  that  State,  sold  liquors  to  citizens  of 
Charleston,  S.  C,  for  private  consumption.  They  con- 
signed also  to  that  city  large  quantities  of  liquor  to  be 
stored  in  its  warehouse,  and  to  be  sold  to  its  customers 
in  original  packages.  The  Charleston  authorities, 
under  a  statute  of  South  Carolina,  known  as  the  State 
Dispensary  Law  (Approved  Jan.  2,  1895,  as  amended 
March  6,  1896,  and  March  5,  1897)  attempted  to  seize 
and  confiscate  the  liquors.  The  corporation  filed  a  bill 
in  equity  in  the  United  States  Circuit  Court  and 
secured  an  injunction  to  restrain  the  State  oflScers 
from  seizing  the  liquor.  The  court  below  made  the  in- 
jimction  perpetual,  as  to  all  the  merchandise,  on  the 
assumption  that  while  the  liquors  remained  in  original 
packages,  the  State  law  could  not  operate.  The  decree 
was  reversed  in  part,  by  the  United  States  Supreme 
Court,  upon  the  ground  that  the  injunction  was  proper, 
only  in  so  far  as  to  protect  the  liquor  sent  to  South 
Carolina  to  citizens,  not  for  sale  by  them,  but  for  their 
private  consumption.  As  to  the  liquors  stored  in  com- 
plainants'  warehouse,  for  sale  in  the  State  of  South 
Carolina,  the  courts  held  that  such  liquors  became  sub- 
ject to  the  provisions  of  the  State  Dispensary  Law,  by 
virtue  of  the  operation  of  the  Wilson  Act  of  August  8, 
1890;  and  as  to  such  goods  the  order  restraining  the 
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State  oflScers  from  seizing  the  liquors  was  reversed 
and  the  injunction  vacated.  (May,  1898).  Vance  v. 
Vandercook,  170  U.  S.  438,  citing  Scott  v.  Donald,  165 
U.  S.  58. 

Grain  Elevators  —  Power  of  State  to  Eegnlate.— The  Legis- 
lature of  a  State  has  power  to  control  the  business  of 
elevating  and  storing  grain,  within  its  borders,  when 
carried  on  by  individuals  or  associations.  And  the  ex- 
ercise of  such  a  power  is  not  a  regulation  of  interstate 
commerce.  Munn  v.  Illinois,  94  U.  S.  113 ;  Budd  v.  New 
York,  143  U.  S.  517;  Brass  v.  Stoeser,  153  U.  S.  391. 

The  State  of  North  Dakota  passed  a  law  (Laws  1891, 
chap.  126),  entitled  '*  An  Act  to  regulate  public  ware- 
houses and  warehousing  and  inspection  of  grain  and 
to  give  effect  to  Article  13  of  the  Constitution  of  the 
State  fixing  charges  and  fees.''  One  Brass  owned  and 
operated  a  grain  elevator  at  Grand  Harbor,  N.  D.,  for 
the  purpose  of  buying,  selling,  storing,  and  shipping 
grain  for  profit.  He  refused  to  receive  grain  from 
Stoeser,  unless  the  latter  paid  him  therefor  compensa- 
tion in  excess  of  the  rate  prescribed  by  the  Dakota 
statute.  The  court  issued  an  alternative  writ  of  man- 
damus on  Stoeser 's  petition  to  which  Brass  made  re- 
turn claiming  that  he  used  the  elevator  for  his  own 
grain,  and  that  he  stored  and  shipped  grain  for  others, 
for  profit  and  gain,  as  a  mere  incident  to  his  business. 
Stoeser  demurred  to  the  return,  the  demurrer  was 
sustained,  and  the  court  issued  thereon  a  peremptory 
writ.  The  Supreme  Court  sustained  the  judgment  and 
held  that  the  statute  of  North  Dakota  was  valid,  and 
was  not  a  regulation  of  interstate  commerce.  That 
when  Brass  entered  into  the  business  of  storing  grain 
for  others,  for  gain  and  profit,  he  was  bound  by  the 
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statute,  and  could  not  escape  its  provisions  by  claim- 
ing that  he  also  elevates  and  stores  his  own  grain  in 
the  same  warehouse.  '  ^  As  well  might  a  person  accused 
of  selling  liquor  without  a  license,*'  observes  the  court, 
**  urge  that  the  larger  part  of  his  liquors  were  de- 
signed for  his  own  consumption,  and  that  he  only  sold 
the  surplus  as  a  mere  incident/'  Brass  v.  Stoeser,  153 
U.  S.  391. 

Taxation. —  One  of  the  most  important  questions  which 
constantly  arises  involving  the  limitation  of  State  and 
Federal  authority,  relates  to  taxation.  The  States 
never  surrendered  to  Congress  the  power  of  direct  tax- 
ation on  property  within  the  borders  of  a  State.  From 
the  exercise  of  this  power,  the  States  derive  their  prin- 
cipal source  of  income.  While  the  States  retained  the 
power  to  levy  direct  taxes  within  their  borders,  they 
gave  Congress  power  *^  to  lay  and  collect  taxes,  duties, 
imports,  and  excises. '*  These  are  indirect  taxes  en- 
forced by  Congress  in  its  various  tariff  laws.  The 
States  also  gave  Congress  power  to  levy  and  collect 
direct  or  capitation  taxes,  according  to  the  number  of 
inhabitants  in  the  respective  States,  counting  the  whole 
number  of  persons  in  each  State,  excluding  Indians  not 
taxed.  All  taxes  levied  by  the  Federal  government 
must  be  uniform.  The  States  also  delegated  to  Con- 
gress the  power  to  **  regulate  "  commerce  with  foreign 
nations  and  among  the  several  States.  This  latter 
grant  of  power  precluded  the  States  from  taxing  inter- 
state commerce.  The  mode  in  which  Congress  could 
levy  and  collect  a  direct  tax  was  discussed  in  the 
*^  income  tax  cases.  *'  {Pollock  v.  Farmers  Loan  and 
Trust  Co.,  157  U.  S.  429;  April,  1895) ;  s.  c,  denying  re- 
argument  (May,  1895)  158  XL  S.  601.    See  infra.    The 
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other  branch  of  the  discussion,  upon  which  the  authori- 
ties are  not  entirely  harmonious,  relates  to  taxation 
upon  interstate  commerce,  or  rather  upon  instrumeuT 
talities  engaged  in  interstate  conmierce. 

TkxatiaiL  of  Commeroe  —  States  EaTe  Fo  Power  to  Taz«^ 
The  power  granted  to  Congress  by  the  Constitution  to 
regulate  commerce  among  the  several  States  is  an  ex- 
clusive power  which  Congress  alone  can  exercise.  Any 
State  regulation  therefore,  which  may  in  any  wise 
affect  interstate  commerce,  will  be  construed  as  an 
assumption  on  the  part  of  the  State  to  regulate  com* 
merce,  and  will  be  declared  unconstitutional  and  void. 
While  a  State  may  tax  all  property  and  commodities 
within  its  borders  and  may  regulate  commerce  which  is 
conducted  exclusively  within  its  confines,  it  cannot  levy 
a  tax  upon  traffic  or  commerce  when  the  conduct  of  such 
traffic  extends  beyond  the  State  line.  When  traffic  is 
conducted  in  such  a  manner  as  of  necessity  to  extend 
in  its  operations  from  points  in  one  State  to  points  in 
one  or  more  other  States,  it  becomes  interstate  and  can 
be  regulated  only  by  Congress,  and  it  alone  has  power 
to  occupy  by  legislation  the  whole  field  of  interstate 
commerce. 

Accordingly  it  has  been  held  that  for  a  State  to  x>ass 
any  law  imposing  a  tax  upon  ^^  the  transit  of  passen- 
gers from  foreign  countries,  or  between  the  States,  is  to 
regulate  commerce.  *'  Pickard  v.  Pidlman  Car  Co.,  117 
U.  S.  34. 

Interstate  commerce  includes  not  only  the  exchange 
and  transportation  of  commodities  or  visible  tangible 
things,  but  the  carriage  of  persons,  and  the  transmis- 
sion by  telegraph  of  ideas,  wishes,  orders,  and  intelli- 
gence.   Western  Union  Tel.  Co.  v.  Pendelton,  122  U.  S. 
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347;  Rattan  v.  Tel.  Co.,  127  U.  S.  411;  Leloup  v.  Port 
of  MobUe,  127  V.  S.  640. 

The  Legislature  of  Kentuckypassedanact  to  regulate 
tolls  to  be  charged  or  received  from  passengers  over  a 
bridge  spanning  the  Ohio  river  extending  from  the 
Ohio  shore  to  the  Kentucky  shore,  between  the  cities  of 
Cincinnati  and  Covington.  The  bridge  was  controlled 
by  the  Covington  and  Cincinnati  Bridge  Company,  a 
corporation  existing  under  the  laws  of  both  States.  The 
Kentucky  statute  was  held  to  be  unconstitutional,  as  an 
assumption  of  the  power  to  regulate  commerce.  The 
court  observed  that  commerce  embraced  also  inter- 
course '*  and  the  thousands  of  people  who  daily  pass 
and  repass  over  this  bridge  may  be  truly  said  to  be 
engaged  in  commerce  as  if  they  were  shipping  cargoes 
of  merchandise  from  New  York  to  Liverpool.  While 
the  bridge  company  is  not  itself  a  common  carrier  it 
affords  a  highway  for  such  carriage,  and  a  toll  upon 
such  bridge  is  as  much  a  tax  upon  commerce  as  toll 
upon  a  turnpike  is  a  tax  upon  the  traffic  of  such  turn- 
pike, or  the  charges  upon  a  ferry,  a  tax  upon  the  com- 
merce across  a  river. ''  Covington  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204. 

The  Legislature  of  Wyoming  passed  an  act  taxing  all 
live  stock  brought  into  the  State  '*  for  the  purpose  of 
being  grazed. ' '  Plaintiff  owned  a  flock  of  sheep,  which 
he  designed  to  ship  by  rail  from  Pine  Bluffs  Station  in 
the  State  of  Nebraska.  He  drove  the  sheep  from  a 
point  in  Utah  500  miles  across  the  State  of  Wyoming 
en  route  to  Pine  Bluffs.  While  the  sheep  were  being 
driven  through  Laramie  county,  Wyoming,  a  tax  of 
$250  was  imposed  upon  them  under  the  Wyoming  stat- 
ute. Plaintiff  sued  to  recover  back  the  tax  upon  the 
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ground  that  it  was  imposed  upon  property  engaged  in 
interstate  commerce,  and  the  law  authorizing  it  was 
imconstitutional.  Held,  that  the  sheep  were  not  brought 
into  Wyoming  for  the  purpose  of  being  grazed  there 
permanently,  but  for  the  purpose  of  taking  them  to 
market  in  another  State.  That  although  the  sheep  were 
maintained  by  grazing  along  the  route  of  travel  and 
could  have  been  shipped  by  rail  directly  from  Utah,  yet 
the  owner  had  a  right  to  avail  himself  of  such  means  of 
transportation  as  he  preferred.  That  his  sheep  were 
property  engaged  in  interstate  commerce  which  the 
State  of  Wyoming  had  no  power  to  tax.  Kelley  v. 
Rhoads,  188  U.  S.  1. 

Tazatian  —  Federal  Corporation. —  A  State  may  create  a 
transportation  corporation.  A  railroad  may  be  organ- 
ized under  the  laws  of  a  State,  and  may  also  receive 
aid  from  Congress,  and  may  receive  fr€mchises  pur- 
suant to  an  act  of  Congress.  If  it  appears  that  it  was 
not  the  purpose  of  the  Federal  statutes  in  conferring 
franchises  upon  a  State  corporation  to  sever  the  al- 
legiance which  the  corporation  owes  to  the  State,  or  to 
transfer  the  powers  and  privileges  conferred  by  the 
State,  the  State  has  power  to  tax  the  property  of  the 
corporation  within  its  borders;  but  the  State  cannot 
tax  its  franchises  derived  from  Congress,  nor  include 
such  franchises  in  the  assessment  on  which  the  State 
tax  is  based.  Central  Pacific  Railroad  v.  California, 
162  U.  S.  92. 

The  court  in  its  opinion  in  the  above  case  cited  and 
commented  on  the  authorities  in  Santa  Clara  County  v. 
Southern  Pacific  Railroad,  118  U.  S.  394 ;  California  v. 
Central  Pacific  Railroad,  127  U.  S.  1 ;  Railroad  Co.  v. 
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Peniston,  117  U.  S.  151 ;  Van  Brocklin  v.  Tennessee,  117 
U.  S.  177. 

Income  Tax  Casei.—  The  several  States,  or  the  people 
of  the  United  States,  in  conferring  upon  Congress  the 
power  to  lay  and  collect  taxes  limited  the  power  and 
defined  the  mode  in  which  it  should  be  exercised  by 
providing  (Article  I,  section  9)  that  ^*  no  capitation  or 
other  direct  tax  shall  be  laid,  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to  be 
takem"  Article  I,  section  2,  of  the  Constitution  (third 
clause),  provides  that  Representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  States,  which 
may  be  included  within  this  Union  according  to  their 
respective  numbers.  The  whole  number  of  persons  in 
each  State  shall  be  counted,  Indians  not  taxed  excluded. 
As  amended  by  art.  14,  §  2,  ratified  July  28, 1868. 

The  States  reserved  as  their  principal  remaining 
source  of  income  the  power  of  direct  taxation.  Direct 
taxes  include  taxes  on  real  estate,  taxes  on  rents  or  in- 
come derived  from  real  estate,  taxes  on  personal  prop- 
erty, and  taxes  on  the  income  of  personal  property. 

If  Congress  should  exercise  the  power  to  impose  a 
direct  tax,  such  tax  must  be  apportioned  according  to 
representation,  and  according  to  numbers.  It  can  ex- 
ercise the  power  in  no  other  way. 

The  act  of  Congress,  passed  August  15, 1894,  known 
as  the  Income  Tax  Bill  entitled,  **  An  Act  to  reduce 
taxation,  to  provide  revenue  for  the  government  and 
for  other  purposes  "  provided  for  a  tax  of  2  per  cent, 
on  the  amount  derived  over  and  above  $4,000,  *'  upon 
the  gains,  profits  and  income  derived  from  any  kind  of 
property,  rents,  interest,  dividends  or  salaries,  or  from 
any  profession,  trade,  employment  or  vocation  carried 
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on  in  the  United  States  or  elsewhere,  or  from  any  other 
source  whatever.*' 

Held  to  be  a  direct  tax,  within  the  meaning  of  the 
Constitution  and  void  because  not  apportioned  accord- 
ingly to  representation  and  numbers,  as  prescribed  by 
the  Constitution.  (April,  1895.)  PoUock  v.  Fanner's 
Loan  and  Trust  Co.,  157  IT.  S.  429 ;  s.  c,  denying  re- 
argument  (May,  1895),  158  TJ.  S.  601. 

Power  of  State  to  Tax — Unit  Bnle. — The  transportation 
of  the  subjects  of  interstate  commerce,  or  the  receipts 
received  therefrom,  or  the  occupation  or  business  of 
carrying  it  on,  cannot  be  subjected  directly  to  State 
taxation*  Property  belonging  to  corporations  or  com- 
panies engaged  in  interstate  commerce  may  be  taxed 
by  the  State  in  which  such  property  is  located.  And 
whatever  the  particular  form  of  the  exaction,  if  it  is 
essentially  only  property  taxation,  it  will  not  be  con- 
sidered as  falling  within  the  inhibition  of  the  Constitu- 
tion. Corporations  and  companies  engaged  in  inter- 
state commerce  should  bear  their  proper  proportion 
of  the  burdens  of  government,  under  whose  protection 
they  conduct  their  operations ;  and  taxation  on  prop- 
erty, collectible  by  the  ordinary  means,  does  not  affect 
interstate  commerce,  otherwise  than  incidentally,  as 
all  business  is  affected  by  the  necessity  of  contributing 
to  the  support  of  the  government.  Adams  Express  Co. 
v.  Ohio,  165  U.  S.  194;  Postal  Tel.  Cable  Co.  v.  Adams, 
155  U.  S.  688. 

Unit  Bnle  of  Taxation. —  The    Legislature    of    Ohio 
passed  a  law  (Laws  1893,  chap.  90,  approved  April  27, 
1893),  known  as  the  Nichols  Law,  which  provided  a  unit 
rule  as  to  the  value  of  the  property  of  a  corporation 
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existing  in  many  States  by  declaring  that  the  taxing 
officer,  in  fixing  the  value  for  purposes  of  taxation  of  the 
property  to  be  taxed  in  Ohio,  should  be  guided  by  the 
value  of  the  entire  capital  stock  of  the  company,  and 
other  evidence  bearing  on  the  true  value  in  money  of  the 
entire  property  in  Ohio,  in  the  proportion  which  the 
same  bears  to  the  entire  property,  as  determined 
by  the  value  of  its  capital  stock  and  other  evidence. 
The  validity  of  the  law  was  assailed.  The  court  sus- 
tained the  law,  and  held  that  the  statute  did  not  re- 
quire the  tax  officer  to  base  the  value  for  taxation  pur- 
poses on  the  value  of  the  entire  capital  stock,  making 
the  respective  values  equivalent;  but  taking  market 
value  of  stock  as  a  datum  the  board  was  to  be  guided 
thereby  in  ascertaining  the  true  value  in  money  of  the 
company's  property  in  the  State.  The  fact  that  the 
property  was  valued  as  a  imit  was  not  objectionable. 
The  value  of  property  depends  on  the  use  it  is  put  to, 
and  it  may  be  assessed  at  the  value  it  has  as  used,  and 
by  reason  of  its  use.  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  194. 

For  construction  of  a  similar  statute  (Laws  Indiana, 
chap.  171,  approved  March  6, 1893),  under  which  value 
of  the  property  of  a  telegraph  company  was  taxed, 
on  the  basis  of  such  a  proportion  of  whole  value  of 
stock  as  length  of  lines  within  State  bears  to  length  of 
all  lines,  deducting  sum  equal  to  value  of  real  estate  and 
machinery,  see  Western  Union  Tel.  Co.  v.  Taggart, 
163  U.  S.  1. 

Taxation  of  Property  Used  in  Interstate  Commerce A 

State  has  power  to  tax  all  the  property  within  its  bor- 
ders, if  the  tax  imposed  does  not  infringe  upon  the  free- 
dom of  interstate  commerce,  or  deprive  those  engaged 
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therein  of  the  equal  protection  of  the  laws.    American 
Refrigerator  Co.  v.  Hall,  174  U.  S.  70. 

The  constitutional  and  statutory  provisions  of  the 
State  of  Colorado  required  the  assessment  of  a  tax  on 
all  property  in  the  State  owned,  used,  or  controlled  by 
railway  companies,  telegraph,  telephone,  and  sleeping 
or  palace-car  companies.  The  Colorado  authorities  re- 
quired all  carriers  to  file  annually  a  list  of  all  its  roll- 
ing stock  used  within  the  State  and  the  proportion  of 
rolling  stock  used  upon  leased  lines,  within  the  State, 
in  detail.  Plaintiff,  an  Illinois  corporation,  filed  a  bill 
in  the  District  Court  of  Arapahoe  county,  Colo.,  to 
restrain  the  defendant  Hall,  treasurer  of  the  county, 
from  enforcing  the  payment  of  taxes  imposed  by  de- 
fendant, assessed  upon  its  refrigerator  cars,  used  in  the 
transportation  of  perishable  freight  over  various  lines 
of  railroad  throughout  the  United  States,  upon  the 
ground  that  the  tax  was  a  State  tax  imposed  upon 
interstate  commerce,  which  the  Legislature  of  Colorado 
had  no  power  to  impose.  Plaintiff  had  judgment  below 
awarding  a  perpetual  injunction  as  prayed  for,  which 
judgment  was  reversed  by  the  Supreme  Court  of  Colo- 
rado. The  carrier  appealed  to  the  Supreme  Court  of 
the  United  States  which  aflSrmed  the  judgment  dissolv- 
ing the  injunction.  It  was  stipulated  on  the  record 
that  if  the  tax  was  valid,  the  amount  imposed  was  just 
and  reasonable.  The  court  held  that  the  mere  situs 
of  the  carrier's  property  could  not  be  invoked  to  en- 
able it  to  escape  bearing  in  each  State  such  burden  of 
taxation  as  a  fair  distribution  of  the  actual  value  of  its 
property  among  those  States  requires.  Citing  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530;  PuU- 
man  Co.  v.  Pennsylvania,  141  U.  S.  18 ;  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  194. 
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Held  further  that  the  Colorado  statute  imposed  no 
burden  on  the  business  of  the  carrier,  but  contemplated 
only  an  assessment  of  a  tax  upon  property  within  the 
State,  and  that  it  was  competent  to  ascertain  the  num- 
ber of  the  cars  to  be  subject  to  taxation  by  inquiry 
into  the  average  number  used  in  the  State  within  the 
year;  and  the  fact  that  the  cars  taxed  were  used  as 
vehicles  of  transportation  in  the  interchange  of  inter- 
state commerce  did  not  render  the  tax  invalid.   76. 

See  also  authority  sustaining  a  Pennsylvania  statute 
(Approved  June  7,  1879)  authorizing  a  tax  of  1-8  of  1 
per  cent,  on  gross  receipts  of  railway  companies  for 
tolls  and  transportation  on  tracks  within  the  State, 
Erie  Railroad  v.  Pennsylvania,  158  U.  S.  431. 

An  Ohio  statute  authorized  a  tax  upon  the  tangible 
property  of  an  express  company  within  the  State. 
Such  tax  is  not  a  privilege  tax.  It  is  not  a  tax  im- 
posed for  the  privilege  of  doing  business,  but  is  a  tax 
on  tangible  property  within  the  State  which  the  Legis- 
lature of  the  State  has  a  right  to  tax.  A  franchise  to 
be  is  only  one  of  the  franchises  of  a  corporation.  A 
franchise  to  do  is  an  independent  franchise,  and  is  aa 
much  tangible  property  and  a  thing  of  value  as  the 
franchise  to  be.  Eule  as  to  mode  of  ascertaining  tan- 
gible property  of  a  corporation  which  a  State  may  tax 
stated.  Adams  Express  Co.  v.  Ohio,  166  U.  S.  185; 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150. 

Taxation  of  Property  Used  in  Interstate  Commerce,  Continned. 
—  There  is  a  marked  distinction  in  an  attempt  by  a 
State  or  municipality  to  regulate  or  impose  a  burden 
on  interstate  commerce,  and  the  taxing  of  property  of 
a  corporation  engaged  in  interstate  commerce.  The 
borough  of  New  Hope,  Pa,,  passed  an  ordinance  im- 
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posing  an  annual  license  fee  of  $1  per  pole,  and 
$2.50  per  mile  of  wire  on  the  telegraph,  telephone, 
and  electric-light  poles,  within  the  limits  of  the 
borough.  It  was  claimed  that  such  property,  while 
it  could  not  be  excluded  from  the  streets  and  ave« 
nues  of  the  borough,  is  not  exempt  from  the  police 
regulations  of  the  municipality.  Held  that  such  a 
license  was  not  a  tax  on  the  property  of  the  company, 
or  on  its  transmission  of  messages,  or  on  its  receipts 
from  such  transmission  or  on  its  occupation  or  business^ 
but  was  a  charge  in  the  enforcement  of  local  govern- 
mental supervision,  and  as  such,  not  in  itself  obnoxious 
to  the  commerce  clause  of  the  Constitution.  Western 
Union  Tel.  Co.  v.  New  Hope,  187  U.  S.  419,  citing  SL 
Louis  v.  Tel  Co.,  148  U.  S.  92;  149  U.  S.  465. 

Beasonablenesa  Question  for  Jury. —  What  would  be  a 
reasonable  tax:  upon  property  of  a  corporation  engaged 
in  interstate  commerce,  which  property  justifies  police 
supervision,  in  one  locality,  would  not  be  regarded  as 
reasonable  in  another.  The  question  as  to  whether  a 
tax  ordinance  is  reasonable  or  unreasonable  may  be  a 
question  of  law  for  the  court,  but  the  question  as  to 
whether  the  amount  of  the  tax  fixed  by  the  ordinance 
is  reasonable  or  not  is  usually  a  question  of  fact  for  the 
jury.   Atlantic  Tel  Co.  v.  Philadelphia,  190  U.  S.  160. 

The  city  of  Philadelphia  passed  an  ordinance  im- 
posing an  annual  license  tax  on  the  poles  and  wires 
of  the  Atlantic  Telegraph  Company,  within  the  limits 
of  the  city.  This  ordinance  fixed  the  license  fees  the 
same  as  the  fees  imposed  by  the  borough  of  New  Hope, 
in  an  ordinance  sustained  by  the  Supreme  Court  in  the 
N^w  Hope  case,  187  U.  S.  419,  supra.  But  the  court 
said  that  what  might  be  reasonable  in  the  borough  of 
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New  Hope  might  not  be  reasonable  in  the  city  of  Phila- 
delphia. Regulations  proper  for  a  large  and  prosperous 
city  might  be  absurd  or  oppressive  in  a  small  and 
sparsely  populated  town,  or  in  the  country.  The  rea- 
sonableness of  the  license  was  a  question  for  the  jury, 
unless  the  testimony  was  such  as  to  compel  a  decision 
one  way  or  the  other,  in  which  case  the  court  might 
be  justified  in  directing  a  verdict.   lb. 

A  Kentucky  statute  (Laws  1890,  approved  March 
3l8t),  declared  that  it  should  be  unlawful  for  the  Gov* 
ington  and  Cincinnati  Bridge  Company,  to  charge,  col- 
lect, demand,  or  receive  for  passage  over  the  bridge 
spanning  the  Ohio  river,  with  termini  at  Covington, 
Ky.,  and  Cincinnati,  O.,  any  toll,  fare,  or  compensation 
greater  than  the  rates  prescribed  and  designated  in 
the  act.  The  court  held  that  the  statute  was  a  State 
regulation  which  imposed  a  tax  on  interstate  commerce, 
and  was  void.  That  the  traflSc  across  the  Ohio  was 
interstate  commerce,  the  bridge  was  an  instrument  of 
such  commerce,  and  Congress  alone  could  prescribe  a 
uniform  scale  of  charges.  That  the  power  of  the 
Kentucky  Legislature  was  limited  to  fixing  tolls  on 
such  channels  of  commerce  as  are  exclusively  within 
its  territory.  Covington  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204. 

A  Mississippi  statute  (Laws  1888,  chap.  3,  approved 
March  8th),  authorized  a  revenue  tax  on  business  con- 
ducted within  the  State.  The  tax  required  to  be  paid 
by  telegraph  companies  was  $3,000  on  each  company 
operating  1,000  miles  or  more  of  wire  within  the  State, 
and  if  the  company  operated  less  than  1,000  miles,  the 
tax  imposed  was  $1  per  mile.  The  tax  was  declared 
to  be  **  in  lieu  of  other  State,  county  and  municipal 
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taxes."  The  court  sastained  the  law  in  an  action  by  8 
company  engaged  in  interstate  commerce,  as  a  tax  on 
the  property  of  the  company  within  the  State,  and  not 
a  tax  on  interstate  commerce.  Postal  Tel.  Co.  v, 
Adams,  155  U.  S.  688. 

A  statute  of  Alabama  (Laws  1885,  approved  Feb. 
17th,  §  13)  imposed  a  tax  '^  on  the  gross  amount  of  the 
receipts  by  any  and  every  telegraph  company  derived 
from  the  business  done  by  it,'*  in  the  State  of  Alabama. 
The  Western  Union  Telegraph  Company  did  business 
in  Alabama,  and  had  accepted  the  provisions  of 
§§  5263-5268,  U.  S.  Eev.  Stat.  It  paid  tax  on  gross 
receipts  of  all  business  done  wholly  within  the  State. 
It  was  required  to  return  gross  receipts  on  all  business 
done  partly  within  the  State  on  messages  carried  partly 
within  and  partly  without  the  State.  Held,  that  the 
statute  so  far  as  it  required  returns  on  receipts  for  mes- 
sages carried  partly  within  and  partly  without  the 
State  was  a  regulation  of  interstate  commerce,  which 
the  State  had  no  power  to  enforce.  Western  Union 
Tel.  Co.  V.  Alabama,  132  U.  S.  472. 

Taxation  of  Commerce  —  Filing  of  Charter  by  Foreign  Cor< 
poration.—  A  State  may  lawfully  pass  a  law  requiring  a 
foreign  corporation  as  a  condition  precedent  to  trans- 
acting business  therein,  to  file  with  its  Secretary  of 
State  a  copy  of  its  charter,  and  pay  a  fee  of  $25  for  so 
doing.  The  State  of  Wisconsin  passed  such  a  law 
(Wisconsin  Statutes  1898,  §§  1770b,  4978).  The  stat- 
ute further  provided  that  every  contract  made  by  such 
foreign  corporation,  affecting  the  personal  liability 
thereof  or  relating  to  property  within  the  State,  before 
compliance  with  the  statute  should  be  void.  Held,  that 
such  a  statute  did  not  necessarily  operate  to  regulate 
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interstate  commerce,  so  as  to  conflict  with  '*  the  power 
of  Congress  in  that  regard/*  nor  was  a  contract  made 
intermediate  the  passage  of  the  act  and  the  date  when 
it  became  operative,  impaired  by  the  provisions  of  the 
act.   Diamond  Glue  Co.  v.  U.  S.  Glue  Co.,  187  U.  S.  611. 

Tax  on  Dividends. —  The  State  of  New  York  passed  a 
law  (Laws  1881,  chap.  361)  imposing  a  tax  upon 
**  the  corporate  franchise  or  business  of  corporations,*' 
measured  by  the  extent  of  the  dividends  of  the  corpo- 
ration. Held  to  be  a  privilege  tax  upon  the  right  to  bo 
a  corporation  and  do  business  in  the  State,  and  not  a 
tax  upon  the  privilege  or  franchise  which,  when  incor- 
porated, the  company  might  exercise.  That  the  New 
York  law  was  valid,  though  a  portion  of  the  dividends 
may  be  derived  from  interest  on  capital  invested  in 
United  States  bonds.  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594. 

Taxation  of  Commerce — Dmmmers  and  Agents. —  The 
board  of  aldermen  of  the  city  of  Greensboro,  N.  C, 
pursuant  to  a  State  statute,  conferring  power  to 
do  so,  passed  an  ordinance  assessing  a  license  fee  of 
$10  a  year  on  all  persons  in  Greensboro  engaged  in  the 
business  of  selling  or  delivering  picture  frames,  pic- 
tures, photographs,  or  likenesses  of  the  human  face. 
The  Chicago  Portrait  Co.,  an  Illinois  corporation,  sold 
pictures  in  Goldsborough,  and  sent  them  to  its  agent  in 
that  city  for  delivery  to  purchasers.  The  agent  failed 
to  secure  a  license,  under  the  Greensboro  ordinance, 
and  was  convicted  for  a  violation  of  the  ordinance  and 
fined  $10.  The  conviction  was  affirmed  by  the  Supreme 
Court  of  North  Carolina,  and  defendant  appealed  to 
the  Supreme  Court  of  the  United  States  and  claimed 
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that  the  Greensboro  ordinance  was  void,  as  a  tax  by 
State  authority  on  interstate  commerce.  The  convic- 
tion was  reversed  upon  the  ground  that  transactions 
between  manufacturing  companies  in  one  State, 
through  agents,  with  citizens  of  another  constitute  a 
large  part  of  interstate  commerce  which  cannot  be  sub- 
ject to  State  taxation.  Caldwell  v.  North  Carolina,  187 
U.  S.  622. 

It  was  urged  that  the  tax  or  license  fee  was  not  con- 
fined to  persons  in  other  States,  but  was  a  uniform  tax 
on  all  vendors  in  Greensboro,  whether  residents  or 
nonresidents,  and  made  no  distinction  between  domes- 
tic and  foreign  drummers.  The  court  held  that  this 
uniform  provision  did  not  meet  the  difficulty.  That 
interstate  commerce  cannot  be  taxed  at  all,  even  though 
the  same  amount  of  tax  should  be  laid  on  domestic  com- 
merce, or  that  which  is  carried  on  solely  within  the 
State.  Citing  The  State  Freight  Tax,  15  Wall.  232; 
Stockard  v.  Morgan,  185  U.  S.  27;  Brennan  v.  Titus- 
ville,  153  U.  S.  289;  Bobbins  v.  Shelby,  120  U.  S.  289; 
Asher  v.  Texas,  128  U.  S.  129 ;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141;  Lyng  v.  Michigan,  135  U.  S.  161; 
Crutcher  v.  Kentucky,  141  U.  S.  47.  And  that  efforts 
to  control  this  kind  of  commerce,  in  the  interests  of 
States,  where  purchasers  reside,  in  the  form  of  statutes 
and  ordinances  have  universally  failed.    lb. 

Although  the  State  has  general  power  to  tax  indi- 
viduals and  property  within  its  jurisdiction,  it  has  no 
power  to  tax  interstate  commerce,  even  in  the  person  of 
a  resident  of  the  State.  A  statute  of  Tennessee  im- 
posed a  privilege  tax  on  persons  and  citizens  in  the 
State  engaged  in  business,  as  brokers  in  merchandise. 
Complainants  did  business  in  Chattanooga  as  represen- 
tatives of  nonresident  parties,  firms,  or  corporations, 
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and  solicited  orders  for  goods  from  jobbers  or  whole* 
sale  dealers,  for  principals  residing  without  the  State. 
When  such  orders  were  obtained  the  nonresident  prin- 
cipal shipped  the  goods  to  the  Tennessee  agents,  who 
delivered  them  to  the  purchasers.  Held,  that  the  effect 
of  the  Tennessee  statute  was  to  impose  a  tax  upon 
interstate  commerce,  and  was  void,  as  in  violation  of 
the  interstate  commerce  clause  of  the  Constitution. 
Stockard  v.  Morgm,  185  U.  S.  27. 

Peddles  lioenses.— A  statute  of  Missouri  (Bev.  Stat. 
1889,  chap.  125)  made  it  a  misdemeauor  for  hawkers 
and  peddlers  selling  goods  by  going  from  place  to 
place  to  do  so  without  procuring  a  license.  The  statute 
made  no  distinction  between  residents  and  non-resi- 
dents. The  defendant  was  convicted  and  fined  for  a 
violation  of  the  statute,  not  having  obtained  a  license. 
On  appeal  to  the  Supreme  Court  the  conviction  was 
affirmed  and  the  statute  upheld  as  a  valid  exercise  of 
the  power  of  the  State  over  persons  and  business 
within  its  borders,  regulating  the  occupation  of  itiner- 
ant peddlers  and  hawkers.  The  evidence  showed  that 
defendant  sold  sewing  machines  going  from  place  to 
place  in  a  wagon.  There  was  no  proof  that  he  ever 
offered  for  sale  a  machine  he  did  not  have  with  him. 
His  dealings  were  never  accompanied  nor  followed  by 
a  transfer  of  goods  from  another  State,  or  of  an  order 
for  their  transfer  from  one  State  to  another.  Defend- 
ant's transactions  were  neither  interstate  commerce, 
nor  in  any  way  connected  with  interstate  commerce. 
The  business  was  solely  internal  and  domestic.  Emert 
v.  Missouri,  156  U.  S.  296. 


CHAPTER  II. 


INTERSTATE  COMMERCE  ACT 


<<An  Act  to  Regulate  Commerce." 

[i^roTedFeb.4,1867.    In  effect  April  6, 1887.    U.  8.  Stat,  at  L.  Vol.  M,  p.  879.] 


ANALYSIS  OP  THE  STATUTE. 

Sbo.  1.  Garriers  engaged  in  transportation  —  Definitions  — 
Terms,  "  Railroad/*  "  Transportation  " —  Charges 
must  be  reasonable. 

2.  Unjust  discrimination  defined. 

3.  Unreasonable  preference  or  advantage  —  Duty  to  con- 

necting lines'. 

4.  Long  and  short  haul  regulations  —  Power  of  Commis- 

sion as  to. 

6.  Pools  and  combinations  prohibited. 

6.  Schedule  of  rates  to  be  published  —  Rates  through 
foreign  country  —  Notice  of  advance  or  reduction  of 
rates  —  Published  rate  only  legal  rate  —  Documents 
to  be  filed  with  commission — Notice  of  advance  or 
reduction  of  joint  rates  —  Power  of  commission  to 
publish  rates  —  Deviation  from  published  rate  un- 
lawful —  Forms  of  schedules  —  Penalties  for  failure 
to  publish  rates  —  Supplemented  by  Elkins  Act  — 
Approved  February  19,  1903  —  Violation  of  act 
misdemeanor  —  Penalty  for  violation  of  published 
rate  —  Soliciting  or  paying  rebate  a  misdemeanor  — 
Imprisonment  abolished  —  Jurisdiction  of  federal 
court  —  Act  of  oflBcer  or  agent  —  Act  of  carrier  — 
Published  rate,  when  conclusive  —  Parties  to  pro- 
ceedings —  Adherence  to  rate,  how  enforced  —  U.  S. 
district  attorney  must  prosecute  at  request  of  attor- 
ney-general—  Immunity  of  witnesses  —  Expedition 
Act  approved  February  11,  1903,  extended  to  such 
proceedings  —  Repealer. 
[30] 
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Bxc.    7.  Continuous  carriage  from  point  of  shipment  to  point  of 
destination. 

8.  Liability  of  carrier  in  damages. 

9.  Bemedy  of  shipper  in  alternative  by  complaint  to  com- 

mission or  suit  in  federal  court 

10.  Criminal  liability  of  carrier  for  violation  of  act  — 

Criminal  liability  of  carrier  for  false  bills^  weights, 
or  classification  —  Criminal  liability  of  shipper  for 
false  bills,  weights,  or  classification  —  Joint  and  sev- 
eral criminal  liability  of  shipper  and  carrier. 

11.  Interstate  commerce  commission  created. 

12.  Commission  may  prosecute  through  U.  S.  district  at- 

torney— Witnesses'  attendance  compulsory  —  Pen- 
alty for  disobedience  of  witness  —  Testimony  taken 
by  deposition  —  Deposition,  how  taken  —  Foreign 
witnesses  —  Fees  of  witnesses  —  Supplemented  — 
Act  of  February  11,  1893  —  Immunity  of  witness  — 
Perjury  punished  —  Penalty  for  refusal  to  testify. 

13.  Complaint  to  commission,  how  made  —  Investigations, 

how  conducted  —  Complaints  by  State  railroad  com- 
missions. 

14.  Beport  of  commission,  how  made  —  Report,  how  pub- 

lished. 
16.  Commission  to  notify  carrier  of  violations  of  law — 
Compliance  of  carrier  with  notice,  effect  of. 

16.  Disobedience  by  carrier  of  order  of  commission,  how 

punished  —  Power  of  federal  court  to  issue  injunc- 
tion—  Mandamus  —  Attachment  —  Per  diem  pen- 
alty not  to  exceed  $600  —  Appeal  to  U.  S.  Supreme 
Court  —  Trial  by  jury  —  Jury  may  be  waived  — 
Supplemented  —  Act  of  February  11,  1903  —  When 
United  States  a  party,  suit  entitled  to  immediate 
hearing  —  Appeal  to  U.  S.  Supreme  Court  —  U.  S. 
Circuit  Courts  always  open. 

17.  Procedure  before  interstate  commerce  commission. 

18.  Salary  of  commission  —  Fees  and  expenses. 

19.  Sessions  of  commission,  where  held. 

20.  Carriers  must  make  annual  reports  to  commission  — 

Contents  of  reports  —  Uniformity  of  methods  of 
keeping  accounts  —  Supplemented  —  Act  of  March 
3,  1901  —  Carrier  must  make  monthly  reports  of 
accidents. 

21.  Commission  to  make  annual  reports  to  Congress. 
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Sec.  22.  Free    or    rednoed     rates  —  Excursions  —  Mileage*^ 
Commutation  rates  —  Remedies  cumulatiye  not  ex« 
elusive  —  6,000-mile  tickets  —  Penalties. 
23.  Remedy  by  mandamus  to  move  traffic  or  furnish  cars. 

Be  it  enacted  by  the  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  America  in  Congress 
assembled: 

Section  1.  Interstate  Commeroe  Defined.  —  That  the  pro- 
visions of  this  act  shall  apply  to  any  common  carrier 
or  carriers  engaged  in  the  transportation  of  passougers 
or  property  wholly  by  railroad,  or  partly  by  railroad 
and  partly  by  water  when  both  are  used,  under  a  com- 
mon control,  management,  or  arrangement,  for  a  con- 
tinuous carriage  or  shipment,  from  one  State  or  Ter- 
ritory of  the  United  States,  or  the  District  of 
Columbia,  to  any  other  State  or  Territory  of  the 
United  States,  or  the  District  of  Columbia,  or  from 
any  place  in  the  United  States  to  an  adjacent  for- 
eign country,  or  from  any  place  in  the  United 
States  through  a  foreign  country  to  any  other  place 
in  the  United  States,  and  also  to  the  transporta- 
tion in  like  manner  of  property  shipped  from  any  place 
in  the  United  States  to  a  foreign  country  and  carried 
from  such  place  to  a  port  of  transshipment,  or  shipped 
from  a  foreign  country  to  any  place  in  the  United 
States  and  carried  to  such  place  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent  foreign 
country :  Provided,  however.  That  the  provisions  of  this 
act  shall  not  apply  to  the  transportation  of  passengers 
or  property,  or  to  the  receiving,  delivering,  storage,  or 
handling  of  property,  wholly  within  one  State,  and  not 
shipped  to  or  from  a  foreign  country  from  or  to  any 
State  or  Territory  as  aforesaid. 

Definitions  —  Bailroad  —  Transportation.—  The  term 
**  railroad  *'   as  used  in  this   act   shall  include   all 
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bridges  and  ferries  used  or  operated  in  connection 
with  any  railroad,  and  also  all  the  road  in  use  by  any 
corporation  operating  a  railroad,  whether  owned  or 
operated  under  a  contract,  agreement,  or  lease;  and 
the  term  **  transportation  *^  shall  include  all  instru- 
mentalities of  shipment  or  carriage. 

Charges  Mutt  be  BMsonable —  All  charges  made  for  any 
service  rendered  or  to  be  rendered  in  the  transporta- 
tion of  passengers  or  property  as  aforesaid,  or  in 
connection  therewith,  or  for  the  receiving,  delivering, 
storage,  or  handling  of  such  property,  shall  be  reason- 
able and  just;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be 
imlawful. 

Objeet  and  Scope  of  Sectfon  1. —  Section  1  defines  the  persons 
and  corporations  to  which  the  act  applies,  and  which  are  bound 
by  its  provisions.  It  will  be  observed  that  the  statute  was 
framed  to  embrace  only  carriers  and  shippers  engaged  in  inter- 
state commerce.  It  has  no  application  to  domestic  commerce, 
and  so  declares  expressly.  Any  provision  of  an  act  of  Congress 
assuming  to  regulate  domestic  commerce,  that  is  commerce  con- 
ducted wholly  within  the  borders  of  a  State,  would  be  void,  as 
the  power  conferred  upon  Congress  by  the  Constitution  in  this 
regard  is  confined  to  commerce  among  the  several  States^  and 
with  foreign  nations.  The  statute  relates  wholly  to  the  rights, 
liabilities,  and  duties  of  carriers  of  passengers  or  property,  and 
the  rights  and  duties  of  shippers.  It  does  not  relate  to  persons 
or  corporations  engaged  in  the  manufacture,  production,  and 
sale  of  commodities. 

The  Interstate  Commerce  Act  has  no  relation  to  trusts  or 
combinations  in  restraint  of  trade  and  commerce,  in  the  manu- 
facture, production,  and  sale  of  merchandise.  Its  provisions 
relate  only  to  combinations  in  restraint  of  trade  and  commerce, 
when  engaged  in  by  carriers,  with  respect  to  rate  making  and 
pooling  of  freight  charges,  or  contracts  or  arrangement  among 
carriers  of  connecting  and  competing  lines,  which  operate  to 
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stifle  competition  or  to  diBcriminate  against  shippers  or  locali- 
ties by  giving  undue  preferences  to  some  over  others. 

Congress  in  1890  supplemented  the  Interstate  Commerce 
Act  by  the  act  entitled  "  An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies  '^  familiarly  known 
as  the  Sherman  Anti-trust  Law.  (See  post,  page  247.)  This 
latter  statute  is  of  universal  application.  It  afiFects  not  only  car- 
riers but  embraces  "  every  contract  '^  or  combination  in  restraint 
of  trade  or  commerce  among  the  several  States. 

The  Sherman  Act  has  been  construed  by  the  Supreme  Court 
of  the  United  States  to  embrace  carriers  and  corporations 
operating  lines  of  railroads,  as  well  as  persons  and  corporations 
engaged  in  the  manufacture,  production,  and  sale  of 
commodities. 

The  provisions  of  the  Interstate  Commerce  Act  may  now  be 
read  and  studied  in  connection  with  the  Sherman  Act. 

Object  of  the  Aot.^  The  primary  object  of  the  Interstate 
Commerce  Act  was  to  place  all  shippers  and  all  localities  upon 
an  equality,  and  to  compel  the  carrier  to  treat  all  alike,  and  to 
make  its  charges  and  tariffs  for  the  carriage  of  persons  and 
property  uniform  for  like  service  performed  under  similar 
circumstances  and  conditions.  It  also  requires  all  carriers 
operating  connecting  lines  to  be  treated  impartially  with  respect 
to  facilities  for  interchange  of  traffic,  and  forbids  discrimina- 
tion in  rates  between  connecting  lines.  It  requires  that  all 
charges  made  by  the  carrier  for  any  service  shall  be  just  and 
reasonable. 

This  provision  of  the  act  is  mandatory.  Unreasonable  charges 
are  not  only  forbidden,  but  are  declared  to  be  unlawful  and  sub- 
ject the  guilty  parties  to  liabilities  and  penalties,  both  civil 
and  criminal. 

In  this  connection  Judge  Brown,  in  Interstate  Com,  Co.  v. 
Baltimore  Railroad,  145  U.  S.  263,  reviewed  the  purpose  and 
object  sought  to  be  accomplished  by  the  passage  of  the  act.  He 
observes  in  substance  that  prior  to  the  passage  of  the  act  a 
number  of  States  had  passed  laws  to  secure  the  public  against 
unjust  and  unreasonable  discriminations.  The  inefficiency  of 
the  laws  which  could  not  operate  as  to  commerce  passing  beyond 
the  State  line,  the  impossibility  of  securing  uniformity  of  State 
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action,  and  the  evils  which  grew  up  under  a  policy  of  unre- 
stricted competition  suggested  the  necessity  of  legislation  by 
Congress  under  its  constitutional  power  to  regulate  commerce 
among  the  States.  The  evils  sought  to  be  remedied  by  the  act 
consisted  principally  in  inequality  of  rates,  refusal  of  carriers  to 
furnish  equal  facilities  to  shippers,  and  connecting  competing 
carriers.  These  evils  were  practiced  and  tolerated  to  promote 
individual  interests,  or  for  the  benefit  of  some  favored  persons 
at  the  expense  of  others,  or  of  some  particular  locality  or  com- 
munity, or  of  some  local  trade  or  commercial  connection,  or  for 
the  destruction  or  crippling  of  some  rival  or  hostile  line. 

The  principal  objects  of  the  Interstate  Commerce  Act  were  to 
Becure  just  and  reasonable  charges  for  transportation;  to  pro- 
hibit unjust  discrimination  in  the  rendition  of  like  services 
under  similar  circumstances  and  conditions;  to  prevent  undue 
or  unreasonable  preferences  to  .persons,  corporations,  or  locali- 
ties; to  inhibit  greater  compensation  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  under  like  conditions,  and 
to  abolish  combinations  for  pooling  freights.  The  statute  was 
not  designed  to  prevent  competition  between  different  roads 
or  to  interfere  with  the  customary  arrangements  made  by  rail- 
way companies  for  reduced  fares  in  consideration  of  increased 
mileage.  This  is  authorized  and  is  lawful  where  the  reduction 
does  not  operate  as  an  unjust  discrimination  against  others 
using  the  road.     See  post,  section  22. 

The  object  of  Congress  in  enacting  the  Interstate  Commerce 
Act  was  to  facilitate  interstate  commerce  and  restrict  the  arbi- 
trary power  of  the  common  carrier.  The  intention  of  the  act 
was  not  to  deprive  the  shipper  of  any  right  which  he  might 
have  invoked  in  any  court  prior  to  the  passage  of  the  act.  The 
intention  clearly  was  to  facilitate  the  shipper  in  securing  such 
right  by  creating  new  and  special  remedies  for  that  purpose. 
These  new  remedies  were  intended  to  supplement  and  not  to 
supplant  the  remedies  which  existed  before  the  act  was  passed. 
Section  22  expressly  declares  these  remedies  to  be  cumulative 
and  not  exclusive,  and  declares  broadly  that  nothing  in  this 
act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  remedies.    Tift  v.  Southern 
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Railroad,   123    Fed.    Bep.    789    (July,    1903,    Circ.    Ct.    So. 
Dist.  Ga.). 

The  Supreme  Court  has  also  declared  the  object  of  the  sup- 
plementary legislation  embraced  in  the  Elkins  Act  of  February 
19,  1903,  to  be  to  furnish  a  remedy  which  should  operate  retro- 
spectively and  that  its  provisions  were  applicable  to  actions  or 
proceedings  pending  when  the  act  was  passed.  Missouri  Pacific 
V.  United  States,  189  XT.  S.  274. 

Common-law  Bule. —  Prior  to  the  passage  of  the  Interstate 
Commerce  Act  railway  traffic  in  the  United  States  was  governed 
by  the  principles  of  the  common  law  applicable  to  conmion  car- 
riers "  which,^*  says  Justice  Brown,  "  demanded  little  more  than 
that  they  should  carry  for  all  persons  who  appUed  in  the  order 
in  which  the  goods  were  delivered  at  the  particular  station,  and 
that  their  charges  for  transportation  should  be  reasonable.  It 
was  even  doubted  whether  they  were  bound  to  make  the  same 
charge  to  all  persons  for  the  same  service,  though  the  weight 
of  authority  in  this  country  was  in  favor  of  an  equality  of 
charge  to  all  persons  for  similar  services.'*  Interstate  Com.  Co. 
V.  Baltimore  Railroad,  145  U.  S.  263. 

The  Interstate  Commerce  Act  created  no  new  right  in  the 
shipper.  At  common  law  a  carrier  was  bound  to  receive  and 
transport  all  goods  offered  on  receiving  reasonable  compensa- 
tion for  such  carriage.  The  carrier  at  common  law  could  not 
lawfully  enforce  unreasonable  charges.  The  difference  in  the 
obligation  of  a  common  carrier  and  an  individual,  is  that  the 
former  has  undertaken  a  duty  to  the  public.  That  duty  imposed 
upon  him  the  obligation  to  carry  for  all  to  the  extent  of  his 
capacity,  without  unjust  or  unreasonable  discrimination  either 
in  charges  or  in  the  facilities  for  actual  transportation.  Tift 
V.  Southern  Railroad,  123  Fed.  Eep.  789  (July,  1903,  Dist.  Ct. 
So.  Dist.  Ga.). 

The  court  in  support  of  the  proposition  above  set  forth  cited 
Atcheson  v.  Denver  Railroad,  110  U.  S.  667;  Interstate  Com.  Co. 
V.  Cincinnati  Railroad,  167  U.  S.  479. 

This  common-law  obligation  of  the  carrier  is  even  stronger 
upon  carriers  who  receive  valuable  franchises  from  the  public. 
The  universal  reliance  of  the  public  on  the  instrumentalities 
of  modem  commerce  renders  their  operation  indispensible  to  the 
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existence  of  modem  social  life.  The  act  of  Congress  in  so  far  as 
it  prohibits  and  forbids  the  carrier  from  imposing  unjust  and 
unreasonable  rates  is  an  express  adoption  of  the  rules  of  the 
common  law  in  this  regard.  By  embodying  this  common-law 
right  in  the  statute^  Congress  created  no  new  right  in  the  ship- 
per, but  provided  for  him  a  remedy  in  the  Federal  courts.    lb. 

Power  to  Begnlate  —  Power  to  Prohibit  —  Term ''  Segnlate." 

—  The  power  conferred  by  the  Constitution  upon  Congress  is 
defined  as  power  to  ^^  regulate  '^  commerce  among  the  States  and 
with  foreign  nations.  In  construing  the  word  "  regulate  "  in 
regard  to  the  extent  and  limitations  of  the  power  thus  con- 
ferred, the  question  has  been  raised  as  to  whether  Congress  may 
prohibit  any  branch  of  interstate  commerce  and  whether  the 
power  to  "  regulate  *'  authorizes  power  to  prohibit.  The  Em- 
bargo and  Non-intercourse  acts  of  1808  and  1809  grew  out  of  the 
encroachments  sanctioned  or  allowed  by  England  upon  the  rights 
of  American  commerce  which  became  open  and  hostile,  and 
finally  culminated  in  the  second  war  with  England  in  1812. 
These  statutes  not  only  assumed  to  regulate  commerce,  but  to 
prohibit  it  in  certain  respects.  The  Supreme  Court  of  the 
United  States  never  questioned  the  power  of  Congress  to  pass 
these  laws,  nor  was  it  adjudged  that  Congress  exceeded  its 
powers  in  enacting  them.  Schooner  Paulina's  Cargo  v.  United 
States,  7  Cranch,  62;  Sloof  Active  v.  United  States,  7 
Cranch,  100. 

The  power  of  Congress  to  prohibit  commerce  was  raised  spe- 
cifically in  the  lottery  cases.  {Champion  v.  Ames  No.  2,  188 
U.  S.  321.)  Congress  passed  an  act  (approved  March  2,  1895, 
28  Stat  L.  963,  chap.  191)  making  it  a  penal  offense  to  traffic 
in  lottery  tickets.  The  penalties  imposed  by  the  statute  oper- 
ated as  a  prohibition  against  such  traffic.  Defendant  was  indicted 
for  a  violation  of  the  statute.  He  pleaded  as  a  bar  to  the  in- 
dictment the  illegality  of  the  statute,  and  claimed,  among  other 
things,  that  while  Congress  was  given  power  "to  regulate" 
commerce,  no  authority  existed  giving  it  power  to  prohibit  com- 
merce. Counsel  argued,  therefore,  that  the  lottery  statute  was 
unconstitutional  and  void.  The  court  sustained  the  law,  and 
held  in  considering  the  validity  of  the  statute  the  court  must  con- 
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eider  the  character  of  the  traflBc  affected,  and  must  determine 
whether  it  might  constitute  a  nuisance  or  affect  public  health  or 
morality.  The  court  observed  that  there  was  no  provision  of  the 
Constitution  under  which  one  could  sustain  a  claim  to  engage  in 
business  which  will  result  in  harm  to  public  morals.  Congress, 
under  the  power  to  "  regulate  "  commerce,  may  provide  that  it 
shall  not  be  polluted.  The  liberty  protected  by  the  Constitution, 
embraces  the  right  to  be  free  in  the  enjoyment  of  one^s  faculties ; 
to  be  free  to  use  them  in  all  lawful  ways ;  to  live  and  work  where 
he  will;  to  earn  his  livelihood  by  any  lawful  calling;  to  pursue 
any  livelihood  or  avocation,  and  for  that  purpose  to  enter  into  all 
contracts  that  may  be  proper.  But  it  is  no  part  of  one's  liberty 
that  he  shall  be  permitted  to  introduce  into  commerce  an  ele- 
ment that  will  be  confessedly  injurious  to  public  morals,  such  as 
traflScking  in  lottery  tickets.    The  Lottery  Cases,  188  U.  S.  321. 

As  a  State  may,  for  the  purpose  of  guarding  the  morals  of 
it-?  own  people,  forbid  all  sales  of  lottery  tickets  within  its  limits, 
so  Congress  for  the  purpose  of  guarding  the  people  of  the  United 
States  against  the  "  wide  spread  pestilence  of  lotteries,''  and  to 
protect  the  commerce  which  protects  all  the  States,  may  prohibit 
the  carrying  of  lottery  tickets  from  one  State  to  another.  In 
so  far  as  such  legislation  may  operate  to  prohibit  such  traffic  it 
T/as  declared  to  be  valid  and  constitutional.    ^76. 

Commeree  Defined. —  In  construing  the  scope  and  extent  of 
the  commerce  clause  of  the  Constitution,  the  word  "  commerce  " 
is  defined  to  embrace  navigation,  intercourse,  communication, 
traffic,  the  transit  of  persons,  and  the  transmission  of  messages  by 
telegraph.    Lottery  Cases,  188  U.  S.  321. 

Interstate  commerce  includes  not  only  the  exchange  and  trans- 
portation of  commodities  or  visible  tangible  things,  but  the  car- 
riage of  persons,  and  the  transmission  by  telegraph  of  ideas, 
wishes,  orders,  and  intelligence.  Western  Union  Tel.  Co.  v. 
Pendleton,  122  U.  S.  347;  Rattan  v.  Teh  Co.,  127  U.  S.  411; 
Leloup  V.  PoH  of  Mobile,  127  U.  S.  640. 

Commeroe  —  Lottery  Tickets Lottery  tickets  have  com- 
mercial value,  even  if  the  holder  of  such  a  ticket  does  not  draw 
a  prize ;  the  ticket  before  the  drawing  has  a  money  value  in  the 
market  among  those  who  choose  to  sell  or  buy  it.    Such  tickets 
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are  subjects  of  traffic  and  therefore  are  subjects  of  commerce^ 
and  the  regulation  of  the  carriage  of  such  tickets  from  State  to 
State  at  least  by  express  companies,  or  by  independent  carriers, 
u  a  regulation  of  commerce  among  the  several  States.  LoHery 
Cases,  188  U.  S.  321. 

Intentate  Commeroe  —  Bamestio  Commerce. — The  power  con« 
f  erred  by  the  Constitution  on  Congress  to  regulate  commerce  is 
limited  to  commerce  among  the  States  and  with  foreign  nations. 
Congress  has  no  power  over  domestic  commerce,  or  commerce 
conducted  wholly  within  the  borders  of  a  State.  Questions  fre- 
quently arise  with  respect  to  what  constitutes  interstate  com- 
merce. To  what  extent  can  a  State  legislate  with  regard  to 
instrumentalities  of  commerce,  and  property  within  it  belong- 
ing to  corporations  engaged  in  interstate  commerce ;  which  cor- 
porations derive  not  only  their  existence,  but  their  powers  and 
franchises,  not  from  any  Federal  statute,  but  from  the  laws  of 
the  State.  These  questions  involve  the  validity  of  State  lawj 
imposing  a  tax  on  corporate  property  within  the  State  used  in 
interstate  commerce.  It  is  well  settled  that  a  State  has  no 
power  to  tax  interstate  commerce  any  more  than  Congress  can 
legislate  with  regard  to  domestic  commerce.  Can  a  State  im- 
pose a  tax  on  property  therein  when  such  property  is  used  by  a 
State  corporation  engaged  in  interstate  commerce?  Can  a 
State  impose  a  tax  on  instrumentalities  of  interstate  commerce 
within  the  confines  of  the  State  ?  The  authorities  on  this  point 
will  be  found  more  fully  discussed  in  chapter  I,  relating  to  consti- 
tutional provisions  bearing  on  the  subject.    See  ante,  pp.  21-26. 

Many  statutes  have  created  railroad  commissions  and  clothed 
them  with  power  over  domestic  commerce,  and  imposed  upon 
them  duties  in  many  respects  like  those  which  Congress  has  con- 
ferred upon  the  Interstate  Commerce  Commission.  How  far  may 
these  powers  be  exercised  by  State  Railroad  Commissions  with- 
out conflicting  with  the  powers  exercised  by  the  Interstate  Com- 
merce Commission  ?  The  authorities  referred  to  below  bear  upon 
these  questions. 

Jim  Crow  Caxs  —  Hot  Intentate  Commerce.—  A  statute  of 
Alabama  (approved  March  2,  1888)  requiring  carriers  within 
the  State  (except  street  railroad  companies)  to  provide  sepa« 
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rate  accommodations  for  white  and  colored  passengers,  which 
was  construed  by  the  Supreme  Court  of  Alabama  to  apply  solely 
to  commerce  within  the  State,  is  not  a  regulation  of  interstate 
commerce.    See  antej  page  9. 

The  construction  of  such  a  statute  by  the  Supreme  Court  of 
Alabama  is  conclusive  in  the  United  States  Supreme  Court. 
Louisville  Railway  v.  Missimppi,  133  XT.  S.  687. 

Intentate  Commerce  —  Wliat  Constitutef.—  Oranges  grown 
in  Florida  were  shipped  from  the  groves  to  a  point  within  the 
State  for  the  purpose  of  being  immediately  re-shipped  and  for- 
warded to  their  destination  in  other  States.  It  was  held  that 
the  shipments  to  the  points  in  Florida,  in  transit,  to  points  with- 
out the  State  was  interstate  commerce,  and  that  such  traffic  was 
governed  by  the  Interstate  Commerce  Act.  That  the  rates  pre- 
scribed by  the  Florida  Bailroad  Commission,  to  wit,  fifteen  cents 
per  box  to  the  Florida  points,  were  not  binding  on  the  carrier 
who  prescribed  the  rate  of  twenty-five  cents  per  box,  and  that  in 
absence  of  proof  that  the  rate  charged  by  the  carrier  was  not 
unreasonable  it  was  a  legal  charge,  and  that  tariff  regulations 
piescribed  by  the  Florida  commission  could  not  be  enforced 
unless  the  carriers*  rates  were  shown  to  be  exorbitant  or  un- 
reasonable. Cutting  v.  Florida  Railroad,  46  Fed.  Rep.  641 
(June,  1891,  Circ.  Ct.  No.  Dist.  Fla.) 

Interstate  Commerce  —  Eminent  Domain  —  Bridges. —  Con- 
gress may  create  corporations  as  appropriate  means  of  executing 
the  powers  of  government  for  promoting  commerce  among  the 
States.  And  when  it  becomes  necessary  for  the  accomplishment 
of  any  object  within  the  authority  of  Congress  to  exercise  the 
right  of  eminent  domain  and  take  priviate  lands,  making  just 
compensation  to  the  owners.  Congress  may  do  this  with  or  with- 
out a  concurrent  act  of  the  State  in  which  the  lands  lie.  Con- 
gress may,  if  it  sees  fit,  recognize  and  approve  bridges  erected  by 
authority  of  two  States  across  navigable  waters  between  them,  or 
it  may,  at  its  discretion,  use  its  sovereign  powers,  directly  or 
through  a  corporation  for  that  object,  to  construct  bridges  for  the 
accommodation  of  interstate  commerce  by  land,  as  it  may  to  im- 
prove navigation  of  rivers  for  the  convenience  of  interstate  com- 
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merce  by  water.  Luxton  v.  North  River  Bridge  Co.,  153  TJ.  S. 
525. 

Congress,  by  act  approved  July  11,  1890,  incorporated  The 
North  Biver  Bridge  Company,  and  authorized  it  to  construct 
a  bridge  and  approaches  at  New  York  city  across  the  Hudson 
river,  to  regulate  commerce  in  and  over  such  bridge  between  the 
States  of  New  York  and  New  Jersey,  and  to  establish  such  bridge 
83  a  military  and  post  road.    Held  valid.    Ih. 

State  Bailroad,  when  Bound  by  Act  —  Common  Control — 

When  a  railroad  operating  a  line  wholly  within  the  State  elects 
to  enter  into  the  carriage  of  interstate  freight  by  participating 
in  through  rates  and  charges,  and  agreeing,  in  consideration 
thereof,  to  transport  freight  from  other  States  over  its  line  on 
through  bills  of  lading,  it  becomes  a  party  to  an  arrangement 
for  continuous  carriage  or  shipment  from  one  State  to  another 
and  is  bound  by  the  provisions  of  the  Interstate  Commerce  Act. 
Cincinnati  Railway  v.  Interstate  Com.  Co.,  162  U.  S.  184. 

The  Qeorgia  Eailroad  Company,  operating  a  line  extending 
from  Atlanta  easterly  to  Augusta,  171  miles,  carried  goods 
in  connection  with  roads  operating  in  other  States,  shipped  from 
Cincinnati,  Ohio,  to  Atlanta,  Augusta,  and  intermediate  points. 
The  rate  charged  on  through  freight  from  Cincinnati  was  $1.07 
per  himdred,  whether  shipped  to  Atlanta  or  Augusta.  On  goods 
shipped  from  Cincinnati  to  Social  Circle,  a  point  on  the  Georgia 
road  52  miles  east  of  Atlanta  and  119  miles  west  of  Augusta. 
the  rate  charged  on  like  freight  was  $1.37  per  hundred.  The 
distance  from  Cincinnati  to  Atlanta  was  474  miles,  and  to 
Augusta,  645.  To  Social  Circle  the  distance  from  Cincinnati 
was  526  miles.  The  rate  to  Social  Circle  was  made  by  adding  to 
the  through  rate  the  local  rate  of  thirty  cents  from  Atlanta  to 
Social  Circle.  Upon  complaint  the  Commission  made  an  order 
to  the  several  roads  directing  them  to  desist  from  making  any 
greater  charge  on  like  freight  from  Cincinnati  to  Social  Circle 
than  was  charged  from  Cincinnati  to  Augusta.  The  order  was 
disobeyed.  In  an  action  to  enforce  it  the  bill  was  dismissed,  and 
this  judgment  was  reversed  in  the  Court  of  Appeals  and  the  re- 
versal was  sustained  in  the  Supreme  Court. 

The  court  held  that  the  'G^rgia  railroad  was  not  justified  in 
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adding  the  local  rate  to  the  through  rate  on  goods  shipped  over 
it-  line  on  through  bills  of  lading.  That  when  goods  are  shipped 
from  one  State  to  another  on  through  bills  of  ladings  and  are 
received  by  a  State  carrier,  who  participates  in  the  rate  and  in 
the  arrangement,  the  State  carrier  subjects  itself  to  the  provi- 
sions of  the  Interstate  Commerce  Act,  and  upon  the  evidence 
the  Commission  was  justified  in  directing  it  to  desist  from 
charging  more  for  a  shorter  than  for  a  longer  distance  over  the 
same  line,  in  the  same  direction.    lb. 

A  shipper  may  invoke  the  provisions  of  the  Interstate  Com- 
merce Act  against  discrimination  in  interstate  shipments 
against  a  railway  operating  a  belt  line  around  a  city,  the  rail- 
road so  operated  being  wholly  within  the  limits  of  the  State  of 
Indiana,  if  it  receives  shipments  over  connecting  lines  from 
other  States  on  through  bills  of  lading.  Such  shipments  con- 
stitute interstate  commerce.  Interstate  Stock  Yards  v.  Indian-' 
apolis  Railway,  99  Fed.  Bep.  472. 

Power  of  Congress  and  the  States.—  The  power  to  regulate 
commerce  among  the  States  and  with  foreign  nations  conferred 
by  the  Constitution  upon  Congress  is  supreme  and  exclusive. 
But  this  power  must  be  exercised  through  the  medium  of  Federal 
legislation.  When  Congress  has  legislated  upon  any  particular 
branch  of  the  subject  such  legislation  is  controlling.  But  until 
Congress  legislates  the  local  law  or  the  statutes  of  a  State  upon 
a  subject  which  may  directly  or  indirectly  aflfect  a  branch  of  in- 
terstate commerce  not  covered  by  a  Federal  statute  will  prevail, 
and  w^ill  be  enforced.  Pennsylvania  Railroad  v.  Hughes,  191 
U.  S.  477 ;  Missouri  Kansas  Railroad  v.  Hdber,  169  U.  S.  613 ; 
Smith  V.  Alaiama,  124  U.  S.  465;  Cleveland  Railroad  v.  Illinois, 
177  U.  S.  5U;  Chicago  Railroad  v.  Solan,  169  U.  S.  133. 

Judge  Haklan,  in  the  Hdber  case,  states  the  rule  very  clearly. 
He  says :  **  Even  if  the  subject  of  State  regulations  be  one  that 
may  be  taken  under  the  exclusive  control  of  Congress  and  be 
reached  by  national  legislation,  any  action  taken  by  the  State 
upon  that  subject  that  does  not  directly  interfere  with  rights 
secured  by  the  Constitution  of  the  United  States  or  by  some  valid 
act  of  Congress  must  be  respected  until  Congress  intervenes.*' 
Missouri  Kansas  Railroad  v.  Haber,  169  U.  S.  613. 
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In  the  case  of  Pennsylvania  Railroad  v,  Hughes,  191  IT.  S. 
477,  the  carrier  claimed  the  right  to  exempt  itself  from  liability 
as  a  common  carrier,  or  to  limit  its  liability  so  as  to  conform  to 
the  terms  and  conditions  prescribed  in  its  printed  bill  of  lading. 
There  was  no  statute  in  Pennsylvania  forbidding  a  carrier  to 
assume  to  exempt  itself  from  liability  by  clauses  and  conditions 
inserted  in  bills  of  lading  issued  by  it.  The  Pennsylvania  courts, 
however,  held,  in  their  construction  of  the  common-law  rule  gov- 
erning common  carriers  that  the  latter  could  not  exempt  them- 
selves or  limit  their  liability  in  that  manner.  Such  was  de- 
clared by  the  Supreme  Court  of  Pennsylvania  to  be  the  law  in 
that  State,  and  was  the  policy  of  the  law  of  that  Commonwealth. 

The  action  was  against  the  carrier  to  recover  the  value  of 
goods  shipped.  Upon  the  trial  the  court  refused  to  hold  that 
the  liability  of  the  carrier  was  limited  to  the  amount  designated 
in  the  bill  of  lading,  and  allowed  the  jury  to  find  the  value 
of  the  property,  and  held  that  the  decisions  of  the  courts  of 
Pennsylvania,  forbidding  the  carrier  to  assume  to  limit  its  lia- 
bility in  the  manner  claimed  by  it,  was  binding  and  operative, 
although  the  local  law  might  affect  directly  or  indirectly  in- 
terstate commerce.  Defendant  appealed  and  the  judgment 
was  aflSrmed  by  the  Supreme  Court  of  Pennsylvania,  202  Pa. 
St.  222.  Defendant  sued  out  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  which  affirmed  the  judgment. 

The  court  held  that  the  law  of  Pennsylvania,  as  interpreted 
by  its  courts,  though  it  might  affect  in  some  way  interstate 
commerce,  was  nevertheless  binding  until  a  Federal  law  was 
enacted  with  respect  to  the  power  or  right  of  a  carrier  to  limit 
its  liability  in  the  manner  claimed  by  it.  Pennsylvania  Railroad 
V.  Hughes,  191  U.  S.  477. 

Seasonable  Bates  —  Power  of  State  to  Prescribe.—  A  cor- 
poration maintaining  a  public  highway,  although  it  owns  the 
property  it  employs  for  accomplishing  public  objects,  must 
be  held  to  have  accepted  its  rights,  privileges,  and  franchises 
subject  to  the  condition  that  the  government  creating  it,  or 
the  government  within  whose  limits  it  conducts  its  business, 
may  by  legislation  protect  the  people  against  unreasonable 
charges  for  the  services  rendered  by  it.    A  corporation,  after 


44  COMMERCE   ACT SEC.    1. 

accepting  a  public  frazLchise,  cannot  construct  a  public  high- 
way simply  for  its  own  benefit,  without  regard  to  the  rights 
of  the  public.    Smyth  v.  Ames,  169  U.  S.  466. 

A  corporation^  which  accepts  a  public  franchise  to  perform 
public  services,  and  those  financially  interested  in  its  business 
and  affairs,  have  rights  that  may  not  be  invaded  by  legislative 
enactment  in  disregard  of  the  fundam^tal  guarantees  for  the 
protection  of  property.    li. 

A  railroad  corporation  is  a  person  within  the  meaning  of 
the  Fourteenth  Amendment,  declaring  that  no  person  shall 
be  deprived  of  property  without  due  process  of  law.  A  State, 
therefore,  cannot  by  statute  establish  rates  of  transportation 
within  its  borders,  which  rate  will  not  admit  of  the  carrier 
earning  such  compensation,  as  under  all  the  circumstances  is  : 

just  to  it  and  to  the  public,  and  thus  deprive  it  of  its  property  | 

without  due  process  of  law,  and  deny  to  it  the  equal  protection  j 

of  the  laws. 

The  State  of  Nebraska  passed  a  statute  (Laws  1893,  chap. 
24,  in  effect  August  1,  1894),  entitled  "An  act  to  regulate  rail- 
roads, to  classify  freights,  to  fix  reasonable  maximum  rates 
to  be  charged  for  the  transportation  of  freights  upon  each  of 
the  railroads  in  the  State  of  Nebraska,  and  to  provide  penal- 
ties for  the  violation  of  this  act.^'  The  State  authorities,  under 
the  statute,  promulgated  a  schedule  of  tariffs  and  rates  to  be 
charged  within  the  State,  which  the  railroads  claimed  were 
too  low  to  enable  the  carriers  to  receive  a  fair  and  n^asonablc 
return  on  the  capital  invested,  and  that  the  statute  operated 
to  deprive  the  carriers  of  their  property  without  due  process 
of  law,  and  deprived  them  of  the  equal  protection  of  the 
laws.  The  courts  sustained  the  contention  of  the  carriers  and 
granted  an  injunction  to  restrain  the  enforcement  of  the  Ne- 
braska rates  fixed  by  its  officers  under  the  statute,  which  was 
affirmed. 

Judge  Harlan  said,  among  other  things :  "  That  the  basis  of 
calculations  as  to  reasonableness  of  rates  by  a  corporation 
maintaining  a  highway  under  legislative  sanction  must  bo 
the  fair  value  of  the  property  being  used  by  it  for  the  conveni- 
ence of  the  public.  And  in  order  to  ascertain  that  value,  the 
original  cost  of  construction,  amount  expended  in  permanent 
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improvements^  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  con* 
struction,  the  probable  earning  capacity  of  the  property  unr 
der  particular  rates  prescribed  by  statute,  and  the  sum  reqtiired 
to  meet  operating  expenses,  are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as  may  be  just  and  right  in 
each  case/'  The  carrier  is  entitled  to  ask  a  fair  return  upon 
the  value  of  its  capital;  and  the  public  is  entitled  to  demand 
that  no  more  be  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  the  carrier  are  reasonably 
worth.    lb. 

The  Union  Pacific  railroad  is  incorporated  under  a  Federal 
statute  (Act  of  July  1,  1862,  chap.  120).  One  provision  of 
this  statute  (section  18)  provides  that  "Whenever  it  appears 
that  the  net  earnings  of  the  'entire  road  and  telegraph,  includ- 
ing the  amount  allowed  for  services  rendered  for  the  United 
States,  after  deducting  all  expenditures  including  repairs, 
and  the  furnishing,  running  and  managing  of  said  road,  shall 
exceed  ten  per  centum  upon  its  cost,  exclusive  of  the  five  per 
centum  to  be  paid  to  the  United  States,  Congress  may  reduce 
the  rates  of  fare  thereon,  if  unreasonable  in  amount,  and  may 
fix  and  establish  the  same  by  law.''  Held,  that  Congress  in- 
tended thereby  to  leave  the  question  of  the  rates  for  local  busi- 
ness, wholly  within  a  State,  to  the  control  of  the  respective 
States  through  which  the  road  might  pass,  with  power  reserved 
by  Congress  to  intervene  imder  certain  circumstances  and  fix 
rates  that  the  corporation  could  reasonably  charge.  The  fact 
that  the  carrier  was  incorporated  under  a  Federal  statute  did 
not  preclude  the  State  legislature  from  prescribing  rates  within 
its  territory  until  Congress  exercised  its  power  to  fix  rates  as 
provided  by  the  act.    lb. 

Eemedy  of  Carrier  against  State  Oommiision  —  Injunction.— 

The  remedy  of  a  railroad  company  against  a  State  Railroad 
Commission  to  prevent  such  commission  from  enforcing  rates 
established  by  it  on  interstate  commerce  is  by  injimction. 
Hanley  v.  Kansas  City  S.  B.  Co.,  187  U.  S.  617. 

A  State,  through  its  Railroad  Commission,  cannot  fix  rates 
to  be  charged  by  a  carrier  for  transporting  persons  or  property; 
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between  points  within  such  State,  when  it  appears  that  the 
property  carried  was  billed  through  to  the  point  of  destina- 
tion, and  was  carried  part  of  the  distance  through  another 
State  or  territory,  and  subsequently  brought  to  the  place  of 
destination  within  the  same  State,    lb. 

Goods  were  shipped  from  Fort  Smith,  Ark.,  to  Orannis,  Ark., 
oyer  defendant's  road,  by  way  of  Spiro,  in  the  Indian  Terri- 
tory. The  freight  charged  was  in  excess  of  the  rate  fixed  by 
the  Eailroad  Commission  of  Arkansas  for  goods  shipped  from 
Fort  Smith  to  Orannis.  Held,  that  as  the  carrier  transported 
the  goods  part  of  the  distance  through  Indian  Territory,  the 
transaction,  though  the  shipment  was  between  points  in  Arkan- 
sas, was  nevertheless  interstate  commerce,  and  was  not  sub- 
ject to  the  rates  fixed  by  the  Hailroad  Commission  of  Arkansas. 
Case  of  Lehigh  Valley  R.  Co.  v.  Pennsylvania,  146  U.  S.  193, 
relating  to  taxation  on  freight  distinguished.    lb. 

Domestic  Commeroe  —  Bight  of  State  to  Presoribe  Joint 
Bates  over  Independent  lines.— A  State  Bailroad  Commission, 
so  far  as  regards  domestic  commerce,  may  control  and  supervise 
freight  rates  under  joint  traffic  agreements  between  two  or 
more  independent  railroads,  as  if  such  rates  and  charges  re- 
lated to  transportation  over  a  single  line  of  road.  When  the 
rates  prescribed  by  the  State  Commission  are  not  unreasonable 
they  can  be  lawfully  enforced.  Minneapolis  R,  Co.  v.  Minnesota, 
186  U.  S.  257. 

Interstate  Commeroe  —  Live  Stock  ~  When  State  Statute  as 
to  Will  be  Vpheld. —  The  transportation  of  live  stock  from 
State  to  State  is  interstate  commerce,  and  any  specific  rule  or 
regulation  with  respect  to  such  transportation  which  Congress 
may  lawfully  prescribe  or  authorize,  and  which  may  properly  be 
deemed  a  regulation  of  such  commerce,  is  paramount  throughout 
the  Union.  When  the  transportation  of  live  stock  from  one  State 
to  another  is  taken  under  direct  national  supervision  and  a 
system  devised  by  which  diseased  stock  may  be  excluded  from 
interstate  commerce,  all  local  or  State  regulations  in  respect 
to  such  matters  and  covering  the  same  ground  will  cease  to 
have  any  force,  whether  formally  abrogated  or  not,  and  such 
rules  or  regulations  as  Congress  may  lanv^uUy   prescribe  or 
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authorize  will  alone  control.  Reid  v.  Colorado,  187  U.  S.  137, 
citing  Oibbons  v.  Ogden,  9  Wheat.  1;  Morgan  v.  Louisiana, 
118  U.  S.  455;  Bennington  v.  Georgia,  163  TJ.  S.  299;  J^ew? 
rorifc,  2\^«te;  Haven  R.  Co.  v.  i\^ew  York,  165  TJ.  S.  628;  Missouri, 
K.  &  T.  R.  Co.  V.  Haber,  169  U.  S.  613;  Ramussen  v.  Ida/io. 
181  U.  S.  198. 

The  power  which  the  State  might  thus  exercise  in  this  way, 
with  respect  to  the  treatment  and  inspection  of  live  stock, 
may  be  superseded  until  national  control  is  abandoned  and 
the  subject  be  thereby  left  under  the  police  power  of  the 
States.    lb. 

Congress,  by  the  passage  of  the  Animal  Industry  Act  (Act 
May  29,  1884,  23  Stat  L.,  chap.  60),  did  not  cover  the  entire 
subject  of  the  transportation  or  shipment  of  diseased  live-stock. 
known  to  be  aflfected  with  any  contagious,  infectious,  or  com- 
municable disease  from  one  State  to  another.    lb. 

Accordingly  held  that  a  statute  of  Colorado  (Approved  March 
21,  1885),  which  prescribes  methods  to  protect  domestic  animals 
of  Colorado  from  coming  in  contact  with  live  stock  coming 
into  its  territory  within  certain  dates,  and  authorizing  the  ex- 
ercise of  its  police  power  to  protect  the  property  of  its  people 
from  injury  or  disease,  and  which  does  not  forbid  the  intro- 
duction into  the  State  of  all  live  stock,  if  not  unreasonable, 
and  is  not  shown  to  be  in  conflict  with  any  law  of  Congress,  is 
not  necessarily  void.    lb. 

Plaintiff  in  error  was  indicted,  under  the  Colorado  statute, 
for  failure  to  procure  a  certificate  from  the  Colorado  authori- 
ties. On  the  trial  he  put  in  evidence  a  certificate  obtained 
from  Arthur  C.  Hart,  assistant  inspector  Bureau  of  Animal 
Industry,  certifying  that  he  had  carefully  inspected  the  cattle 
in  question  at  Hereford,  Tex.,  and  found  them  "free  from 
Texas  or  splenetic  fever  infection  (Boophilis  bovis),  or  any 
other  infectious  or  contagious  disease,  and  that  no  Texas  fever 
infection  is  known  to  exist  where  they  have  been  kept,  or  on 
the  trail  over  which  they  have  passed.  The  certificate  at 
bottom  contained  these  words:  "Animals  which  have  been 
inspected  and  certified  by  the  inspector  of  the  U.  S.  Bureau 
of  Animal  Industry,  and  are  free  from  disease,  have  the  right 
to  go  into  any  State,  and  be  sold  for  any  purpose,  without 
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further  inspection  or  the  exaction  of  fees."  On  the  trial  one 
of  defendant's  witnesses  testified  that  the  cattle  had  been  in- 
spected by  a  Ck>lorado  inspector  against  his  will,  and  the  rea- 
son he  did  not  get  a  certificate  from  the  State  Board  of  Colo- 
rado '^was  because  he  would  not  pay  the  expense  of  such 
inspection,  and  because  he  had  opposed  such  inspection  as  uur 
necessary  and  without  any  warrant  of  law/'  There  was  no 
evidence  given  to  show  the  amount  of  these  fees,  or  the  unrea- 
sonableness of  the  Colorado  statute  in  its  operation.  Held,  that 
in  the  absence  of  evidence  bearing  upon  the  reasonableness  or 
unreasonableness  of  the  particular  methods  adopted  by  the  State 
of  Colorado  to  protect  its  domestic  animals,  and  it  appearing 
that  the  Colorado  statute  was  not,  on  its  face,  in  confiict  in  any 
wise  with  the  act  of  Congress  (the  Animal  Industry  Act),  the 
statute  of  Colorado  must  be  upheld  and  the  conviction  under 
it  affirmed.    lb. 

Public  Bates  not  Affected  by  State  Seg^nlations. — ^A  State 
cannot  legislate  upon  subjects  relating  to  interstate  commerce, 
concerning  which  Congress  has  legislated.  A  statute  of  a 
State  imposing  a  penalty  on  the  carrier  for  failure  to  deliver 
goods  on  tender  of  the  rate  named  in  the  bill  of  lading  has 
no  application  to  goods  shipped  from  another  State,  and  if  the 
State  statute  conflicts  with  the  act  of  Congress  the  latter 
alone  is  operative.    Chilf  Railway  v.  Hefley,  158  TJ.  S.  98. 

The  Legislature  of  Texas  passed  a  law  (approved  March  6, 
1882)  making  it  unlawful  for  a  carrier  to  charge  more  for 
freight  than  the  amount  designated  in  the  bill  of  lading,  and 
directing  the  carrier  to  deliver  freight  upon  payment  of  the 
rate  so  designated,  and  for  refusal  to  do  so  upon  tender,  mak- 
ing the  carrier  liable  in  damages  in  a  sum  equal  to  the  amoimt 
of  the  freight  for  each  da/s  detention. 

The  Interstate  Commerce  Act  (section  6)  provides  that  car- 
riers shall  print,  publish,  and  post  at  each  station  schedules 
of  fares  and  rates  and  joint  rates  between  connecting  carriers. 
There  was  shipped  to  plaintiff  at  Cameron,  Tex.,  from  St. 
Louis,  Mo.,  a  carload  of  furniture,  billed  at  sixty-nine  cents  per 
hundred.  The  printed  tariff  sheets  of  the  carrier  at  Cameron  des- 
ignated the  rate  at  eighty-four  cents  per  hundred.    Before  the 
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shipment  this  public  rate  had  been  reduced  to  sixty-nine  cents^ 
but  the  new  schedule  of  rates,  showing  this  reduction^  had  not 
reached  the  agent  at  Cameron  when  the  furniture  arrived  there. 
The  shipper  tendered  the  freight  designated  in  the  bill  of 
lading,  amounting  to  $82.80.  The  carriers  agent  detained 
the  goods  for  one  day,  awaiting  instructions  from  his  superiors, 
and  the  carrier,  under  the  Texas  statute,  became  liable  for 
$82.80,  which  plaintiff  sued  for  and  recovered.  On  writ 
of  error  the  judgment  was  reversed,  on  the  ground  that  the 
Texas  statute  was  inoperative,  being  in  conflict  with  the  pro- 
visions of  the  Interstate  Commerce  Act,  which  contained  no 
such  provision.    li. 

In  the  absence  of  the  Federal  statute  the  Texas  statute  might 
be  upheld  as  a  police  regulation,  but  as  Congress  had  legislated 
upon  the  subject,  and  the  State  law  being  in  conflict  with  the 
Federal  statute,  the  former  must  yield.    lb. 

Stoppi^  of  Trains  —  When  a  Kegulation  of  Interstate 
Commerce. —  A  statute  of  Illinois  (act  approved  March  31, 
1874)  provided  that  "Every  railroad  corporation  shall  cause 
its  passenger  trains  to  stop  upon  arrival  at  each  station  ad- 
vertised by  such  corporation  as  a  place  of  receiving  and  dis- 
charging passengers  upon  and  from  such  trains,  a  sufficient 
length  of  time  to  receive  and  let  off  such  passengers  with 
safety;  Provided  all  regular  passenger  trains  shall  stop  a  suf- 
ficient length  of  time  at  the  railroad  stations  of  county  seats 
to  receive  and  let  off  passengers  with  safety.*' 

The  State's  attorney  petitioned  United  States  Circuit  Court 
for  a  writ  of  mandamiM  to  compel  defendant  to  stop  an 
express  train,  known  as  the  "  Knickerbocker  Special,''  at  Hills- 
boro,  the  county  seat  of  Montgomery  county.  Defendant 
claimed  that  it  furnished  four  regular  passenger  trains  each  way 
a  day,  which  passed  through  and  stopped  at  Hillsboro ;  and  that 
the  "  Knickerbocker  "  was  a  through  express,  carrying  interstate 
transportation  between  St.  Louis  and  New  York,  and  that  by 
stopping  at  Hillsboro  its  schedule  connections  with  other  roads 
would  be  interfered  with.  Plaintiff  demurred  to  the  answer  and 
the  demurrer  was  sustained.  On  writ  of  error  held,  that  the  stat- 
ute of  Illinois,  so  far  as  the  interstate  transportation  was  con- 
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cemed,  imposed  a  direct  burden  on  interstate  commerce^  and 
was  an  attempt  by  the  State  to  regulate  interstate  commerce, 
which  the  State  had  no  power  to  do.  Cleveland  R.  Co.  v.  /Z/i- 
nois,  177  U.  S.  514. 

The  court  declared  that  the  distinction  between  the  Illinois 
statute  and  a  statute  making  regulations  requiring  passenger 
trains  to  stop  at  railroad  crossings  and  draw-bridges,  and  to  re- 
duce the  speed  of  trains  when  running  through  crowded  thor- 
oughfares, requiring  tracks  to  be  fenced,  and  a  bell  and  whistle 
to  be  attached,  signal  lights  to  be  carried  at  night  and  tariff  and 
time-tables  to  be  posted  at  proper  places,  and  similar  require- 
ments contributing  to  the  safety,  comfort,  and  convenience  of 
patrons  is  too  obvious  to  require  discussion.  76.  Citing  Rail- 
road Commission  Cases,  116  U.  S.  307. 

A  statute  of  Illinois  (Laws  1889,  chap.  114,  §  88)  declared 
that  railroad  corporation  should  stop  trains  at  places  at  which 
it  advertised  to  stop,  long  enough  to  take  on  and  let  off  pas- 
sengers, "  provided  all  regular  passenger  trains  shall  stop  a  sufB- 
cient  length  of  time  at  the  railroad  station  of  county  seats  to 
receive  and  let  off  passengers  with  safety.^* 

Defendant  formerly  ran  all  its  passenger  trains  to  and  from 
its  depot  and  station  in  Cairo,  the  county  seat  of  Alexander 
county,  and  made  it  its  southern  terminus.  It  afterward,  jointly 
with  the  Chicago,  St.  Louis  and  New  Orleans  road,  constructed 
a  bridge  across  the  Ohio,  over  which  it  was  connected  with  the 
latter  road,  and  put  on  a  daily  fast  mail  to  run  from  Chicago  to 
New  Orleans,  carrying  also  passengers.  The  bridge  crossed  the 
river  two  and  a  half  miles  north  of  its  old  station.  Its  fast  mail 
ran  through  from  Chicago  to  New  Orleans,  crossed  the  Ohio  at 
Bridge  Junction,  three  and  one-half  miles  north  of  the  station, 
and  did  not  stop  at  its  old  depot  in  Cairo.  Six  regular  pas- 
senger trains  were  run  daily  to  the  station  in  Cairo,  giving  ade- 
quate accommodations  for  passengers  to  and  from  Cairo.  The 
court,  under  the  statute,  granted  a  mandamus  compelling  de- 
fendant to  cause  its  south-bound  fast  mail  and  all  its  other  pas- 
senger trains  to  be  run  down  to  its  passenger  station  south  of 
Bridge  Junction  to  stop  and  take  on  and  leave  off  passengers. 
Affirmed  by  Supreme  Court  of  Illinois.  On  writ  of  error  to 
United  States  Supreme  Court  reversed. 


STOPPAGE    OF    TRAINS.  51 

The  Supreme  Court  held,  under  all  the  circumstances,  that 
the  requirement  was  an  unconstitutional  hindrance  and  obstruc- 
tion of  interstate  commerce.  It  delayed  transportation  of 
through  passengers  and  mails,  by  turning  aside  from  the  direct 
interstate  route  and  running  to  a  station  three  miles  and  a  half 
away,  and  back  again  to  the  same  point,  when  defendant  fur- 
nished other  ample  accommodations  for  Cairo  passengers.  Illi- 
nois  Railway  v.  Illinois,  163  U.  S.  142. 

A  statute  of  Ohio  (Rev.  Stat.,  §  3320.  Act  approved  April  13, 
1889)  provided  that  "  each  company  shall  cause  three  each  way 
of  its  regular  trains  carrying  passengers,  if  so  many  are  run 
daily,  Sundays  excepted,  to  stop  at  a  station,  city,  or  village 
containing  over  three  thousand  inhabitants,  for  a  time  sufficient 
to  receive  and  let  oflf  passengers.^'  The  statute  provided  as  a 
penalty  for  a  violation  of  the  act  a  forfeiture  of  not  more  than 
$100  nor  less  than  $25,  to  be  recovered  in  an  action  in  the  name 
of  the  State.  Defendant  company  was  sued  for  a  violation  of 
the  statute  in  failing  to  stop  its  trains  at  West  Cleveland,  a  mu- 
nicipal corporation,  having  more  than  3,000  inhabitants  on  a 
secular  day,  and  judgment  was  recovered  against  it,  which  was 
affirmed  by  the  Supreme  Court  of  Ohio.  Defendant,  by  writ  of 
error,  came  into  the  United  States  Supreme  Court  and  claimed 
that  the  power  to  regulate  interstate  commerce  is  vested  in 
Congress,  and  that  the  Ohio  statute,  in  its  application  to  trains 
engaged  in  such  commerce,  was  repugnant  to  the  Federal  Con- 
stitution and  void.  The  carrier  insisted  that  it  had  a  right  to 
start  its  trains  at  any  point  in  one  State  and  pass  into  and 
through  another  State,  without  taking  up  or  setting  down  pas- 
s<^ngers  within  the  limits  of  the  latter  State.  Defendant  was 
incorporated  in  Ohio,  New  York,  Pennsylvania,  Indiana,  Michi- 
gan, and  Illinois. 

The  carrier  operated  each  day  an  express,  fast  mail,  and  one 
other  train  easterly  through  West  Cleveland,  carrying  through 
passengers  between  New  York  and  Chicago,  and  four  through 
trains  eastwardly  through  West  Cleveland,  carrying  passengers 
from  Chicago  to  New  York,  none  of  which  stopped  at  West 
Cleveland.  Only  one  train  a  day,  each  way,  stopped  at  West 
Cleveland.  These  trains  did  not  carry  through  passengers. 
There  were  thirteen  villages  in  Ohio  containing  3,000  inhabit- 
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aDts^  through  which  such  trains  passed;  average  time  required 
tc)  stop,  three  minutes.  The  court  affirmed  the  judgment  and 
sustained  the  validity  of  the  Ohio  statute.  The  court,  in  its 
opinion,  observed  in  part,  that  to  hold  that  the  Legislature  of 
Ohio  had  no  power  in  the  absence  of  an  act  of  Congress  to  pass 
the  statute  in  question  would  mean  that  the  carrier  could  man- 
age its  affairs  without  taking  into  consideration  the  interests  of 
the  general  public,  and  its  directors  could  so  regulate  the  run- 
ning of  interstate  trains  as  to  build  up  cities  and  towns  at  the 
ends  of  its  lines,  or  at  favored  points,  and  by  that  means  destroy 
or  retard  the  growth  and  prosperity  of  intervening  points.  It 
would  mean  that  a  State  which  had  granted  a  charter  to  a  car- 
rier had  no  power  to  prevent  such  carrier  from  running  all  its 
trains  through  such  State  without  stopping  at  any  city  within  its 
limits.  The  carrier  could  thus  prevent  people  within  such  State 
from  engaging  in  interstate  commerce  and  from  using  its  inter- 
state trains  at  all  or  only  at  such  points  as  the  carrier  might 
choose  to  designate.  That  the  statute  of  Ohio  was  in  aid  of  in* 
terstate  commerce,  not  hostile  to  it,  and  by  the  statute  in  ques- 
tion the  Legislature  did  nothing  more  than  regulate  the  use  of 
a  public  highway,  established  and  maintained  under  its  author- 
ity in  such  a  way  as  to  reasonably  promote  public  convenience. 
Lake  Shore  v.  Ohio,  173  U.  S.  285,  distinguishing  Hall  v.  De 
Cuir,  95  U.  S.  485;  Tfa6(wA  v.  Illinois,  118  U.  S.  556;  Illinois 
Central  v.  Illinois,  163  U.  S.  142. 

Stoppi^  of  Sunday  Trains.-^  A  statute  of  Georgia  (Code 
1882,  §  4578),  forbade  the  running  of  freight  trains  on  any  rail- 
road in  the  State  on  Sunday,  and  declared  a  violation  of  the  stat- 
ute to  be  a  misdemeanor.  Defendant  was  indicted  and  set  up 
the  defense  that  he  was  operating  a  freight  train  engaged  in 
interstate  commerce,  and  that  the  Georgia  statute  was  a  regula- 
tion by  the  State  Legislature  affecting  interstate  commerce  and 
was,  therefore,  unconstitutional  and  void.  Defendant  was  con- 
victed, his  conviction  was  aflBrmed  by  the  Supreme  Court  of 
Georgia,  and  on  writ  of  error  the  United  States  Supreme  Court 
afiirmed  the  judgment.    Hennington  v.  Georgia,  163  U.  S.  299. 

The  court  held,  that  had  the  statute  related  only  to  trains 
transporting  domestic  freight  within  the  State  of  Georgia  it 
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could  not  be  regarded  otherwise  than  as  an  ordinary  police  regu- 
lation, under  its  authority  to  protect  the  health  and  morals  and 
to  promote  the  welfare  of  its  people.  It  was  not  intended  as  an 
enactment  to  regulate  interstate  commerce,  or  with  any  other 
purpose  than  to  prescribe  a  rule  of  civil  duty  for  all  who,  on  the 
Sabbath  day,  are  within  the  territorial  jurisdiction  of  the  State. 
"WTiile  in  a  limited  degree  the  statute  may  afifect  interstate  com- 
merce it  is  not  necessarily  an  intrusion  upon  the  domain  of  Fed- 
eral jurisdiction,  nor  strictly  a  regulation  of  interstate  com- 
merce, but  an  ordinary  police  regulation  which  the  State  had 
power  to  enact.    lb. 

Speed  of  Trains  —  When  State  May  Kes^olate. —  A  city, 
when  authorized  by  the  Legislature,  may  legulate  the  speed  of 
railway  trains  within  the  city  limits.  Such  act  is,  even  a&  to  in- 
terstate trains,  one  only  indirectly  aflfecting  interstate  commerce, 
and  is  within  the  power  of  the  State  at  least  until  Congress  shall 
take  action  in  the  matter.  Erb  v.  Morash,  177  U.  S.  584,  citing 
Railroad  Co.  v.  Richmond,  96  TJ.  S.  521;  Cleveland  R.  Co.  v. 
Illinois,  177  U.  S.  514. 

Express  Companies  —  When  not  Subject  to  the  Act. —  An 

express  company,  independently  organized,  doing  business  on  its 
own  account  and  for  its  own  benefit,  independent  of  any  connec- 
tion with  the  carrier,  is  not  subject  to  the  provisions  of  the  In- 
terstate Commerce  Act.  To  render  an  express  company  liable 
to  indictment  for  a  violation  of  the  provisions  of  the  act  the  in- 
dictment must  aver  that  the  defendant  carries  on  the  express 
business  in  connection  with  the  railroad  or  a  combination  of 
railroads  as  a  branch  or  department  of  their  general  freight 
traffic.  In  that  case  the  express  company  would  be  the  mere 
agent  of  the  carrier,  and  liable  to  indictment  for  a  violation  of 
the  penal  provisions  of  the  act.  United  States  v.  Mossman,  42 
Fed.  Bep.  448  (May,  1890,  Dist.  Ct.  East.  Dist.  Mo.). 

Damages  for  TTnreasonable  Charges.  —  The  act  declares  that 
all  charges  by  the  carrier  hiust  be  reasonable  and  just,  and  every 
unreasonable  and  unjust  charge  is  declared  to  be  unlawful.  A 
shipper  who  suffers  damage  by  reason  of  an  unlawful  charge  has 
a  cause  of  action  under  section  1.    Such  an  action  is  not  based 
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on  the  facts  which  give  a  cause  of  action  for  unjust  and  un- 
rr-asonable  discrimination  under  section  2,  where  one  shipper 
is  charged  more  than  another  for  a  like  service.  Kinnaveyy. 
Terminal  Railroad  Assoc,  81  Fed.  Rep.  802  (June,  1897,  Cir. 
Ct.  East.  Dist.,  Mo.  E.  D.) ;  Van  Patten  v.  Chicago  Railroad,  81 
Fed.  Rep.  545  (June,  1897,  Cir.  Ct.  No.  Dist.  Iowa). 

In  an  action  under  section  1  for  damages  for  an  unlawful 
charge  the  published  rate  is  prima  fade  evidence  as  a  standard 
of  comparison  whether  or  not  the  charge  complained  of  is  un- 
reasonable. The  complaint  in  such  an  action  must  allege  either 
that  no  schedule  of  rates  was  published  by  defendant,  or  that  the 
rfite  charged  plaintiff  was  in  excess  of  such  published  rate.  The 
published  rate  is  the  only  legal  rate  the  carriei:  can  charge,  and 
any  violation  of  them  subjects  the  carrier  to  the  penalties  of  the 
act.  A  compliance  with  the  published  rate  is  defense  to  such  an 
action.    lb. 

See  also  as  to  published  rates  Railway  Co,  v.  Heftey,  158  TJ.  S. 
158. 

"  Common  Control."—  Where  carriers  agree  upon  a  schedule 
of  joint  rates,  which  are  published  pursuant  to  the  provisions  of 
the  Interstate  Commerce  Act,  in  which  each  of  the  defendants 
participates,  and  they  agree  among  themselves  as  to  their  pro 
rata  share  of  such  rates,  the  transaction  constitutes  ^^  a  common 
c(  ntrol,  management,  or  arrangement  for  a  continuous  carriage 
01  shipment "  within  the  meaning  of  the  act,  and  each  partici- 
pant became  thereby  subject  to  the  provisions  of  the  act.  Inter^ 
state  Com.  Co.  v.  Louisville  Railroad,  118  Fed.  Rep.  613  (July, 
1002,  Cir.  Ct.  So.  Dist.  Ga.). 

Successon  in  Interest  Bound  by  Order.—  An  order  made  by 
the  Interstate  Commission  directing  a  corporation  carrier  to 
cease  from  giving  drawbacks,  rebates,  or  unjust  charges  discrimi- 
nfjting  against  a  shipper,  cannot  be  defeated  by  the  dissolution 
or  re-organization  of  the  corporation.  The  corporations  succeed- 
ing to  the  interests  of  the  original  corporation  and  taking  over 
its  assets,  property,  and  franchises  will  be  bound  by  the  order 
made  against  the  predecessor  in  like  manner  as  if  the  order  had 
been  made  against  its  successors.    Interstate  Com.  Co.  v.  WesU 
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6m  Railroad,  82  Fed.  Bep.  192  (July,  1897,  Cir.  Ct  West 
Dist  Pa.). 

Beeeiyer  Bonnd  by  (hrder  against  Corporation. —  An  order 
made  by  the  Interstate  Commerce  Commission  with  regard  to 
rates  is  binding  upon  the  successors  of  the  corporation  and 
upon  the  receiver  of  such  a  corporation  appointed  by  the  court. 
If  the  order  of  the  Commission  was  void  for  want  of  power,  (an 
order  fixing  rates  which  the  Commission  cannot  make)  a  re- 
ceiver of  the  corporation  thereafter  appointed  is  not  bound  to 
obey  it.  Nor  can  the  court  grant  relief  under  such  an  order 
upon  the  theory  that  the  petition  seeking  relief  against  a  receiver 
i^  practically  an  application  to  the  court  to  regulate  the  conduct 
of  the  receiver  as  an  oflBcer  of  the  court.  Such  an  order  cannot 
be  enforced  on  the  groimd  that  it  concerns  only  the  petitioners 
and  the  receiver  who  practically  represents  the  court.    lb. 

Beceivers  and  Tnutees  Liable Congress  by  the  Elkins  Act, 

approved  February  19, 1903,  has  expressly  extended  the  liabilities 
and  penalties  of  corporations  for  violations  of  the  Interstate 
Commerce  Act  to  directors  and  officers  of  the  corporation,  and 
a]so  to  any  receiver,  trustee,  lessee,  agent,  or  person  acting  for  or 
employed  by  such  corporation.  Such  persons  are  declared  to  be 
criminally  liable  under  the  statute  for  acts  done  by  them  in 
violation  of  its  provisions,  and  such  acts  are  declared  to  be  the 
acts  of  the  corporation. 

Seasonableness  of  Bates  a  Judicial  Question.— Whether 
rates  of  transportation  fixed  by  the  carrier  are  reasonable  or 
not  is  a  judicial  question,  to  be  determined  upon  evidence  as  to 
all  surrounding  facts  and  circumstances  in  each  case.  A  statute 
of  Minnesota  (approved  March  10,  1887,  chap.  10)  which  the 
Supreme  Court  of  Minnesota  held  made  the  rates  fixed  and 
published  by  the  Railroad  Commission  of  the  State  final  and 
conclusive,  and  not  open  to  judicial  inquiry,  is  in  conflict  with 
the  constitutional  provision  which  forbids  the  taking  of  prop- 
erty without  "  due  process  of  law."  Chicago  Railroad  v.  Min" 
nesota,  134  IT.  S.  418. 

The  court  below  granted  a  writ  of  mandamus  to  compel  the 
carrier  to  enforce  the  rates  within  the  State  fixed  by  the  Gom« 
mission. 
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In  response  to  the  petition  for  the  writ  the  carrier  claimed 
that  the  rates  fixed  by  the  Commission  were  unreasonable,  and 
the  State  court  held  that  the  statute  fixed  the  rates,  and  evi- 
dence by  the  carrier  as  to  whether  they  were  or  were  not  rea- 
sonab^d  was  immaterial.  Held  error.  That  the  construction  of 
the  State  court  given  to  the  Minnesota  statute  that  the  rates 
fixed  under  it  were  final  and  conclusive  operated  to  deprive  the 
carrier  of  his  property  without  due  process  of  law,  and  denied 
to  it  the  equal  protection  of  the  law.    lb. 

Beaionable  Bates  —  The  Element  of  Bisk  and  Value.  —  In 

passing  upon  the  question  as  to  whether  rates  are  reasonable  the 
Interstate  Commerce  Commission  must  take  into  consideration 
tht-  value  of  the  service  and  the  element  of  remuneration  to  the 
carrier  for  the  additional  risk  he  takes  on  expensive  merchan* 
dise  as  distinguished  from  cheap  goods.  If  it  appears  that  the 
Commission  took  no  evidence  or  did  not  consider  these  elements 
in  making  its  order  the  court  will  refuse  to  enforce  it.  Interstate 
Com.  Co.  V.  Delaware  Railroad,  64  Fed.  Eep.  723  (December, 
1894,  Cir.  Ct.  No.  Dist.  N.  Y.). 

Duty  of  Carrier — Boycott — Strike  Will  not  Excuse  Carrier. 

—  A  common  carrier  in  the  performance  of  his  duties  as  such 
is  not  excused  for  failure  to  discharge  them  by  reason  of  the  fact 
that  a  strike  has  been  instituted  by  employees  of  a  carrier  who 
threaten  to  boycott  any  carrier  handling  cars  or  facilities  of 
the  company  on  whose  road  the  strike  is  in  progress.  Chicago 
Bailroad  v.  Burlington  Railroad,  34  Fed.  Eep.  481  (March,  1888, 
Cir.  Ct.  So.  Dist.  Iowa). 

The  duty  imposed  upon  a  carrier  of  interstate  commerce  will 
be  enforced  by  a  mandatory  injunction  where  the  injury  result- 
ing from  its  non-performance  is  continuing.  The  plea  that  if 
defendant  should  receive  cars  from  the  "boycotted"  road  its 
Dwn  men  would  be  called  out  and  a  strike  inaugurated  will  not 
excuse  compliance  with  the  order  of  the  court.    76. 

See  also  Beers  v.  Wabash,  34  Fed.  Bep.  244  (March,  1888, 
Cir.  Ct.  No.  Dist.  111.). 

§  2.  Unjust  Diicrimination  Defined. — That  if  any  com- 
mon carrier  subject  to  the  provisions  of  this  act  shall, 
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directly  or  indirectly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect,  or  re- 
ceive from  any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  property, 
subject  to  the  provisions  of  this  act,  than  it  charges, 
demands,  collects,  or  receives  from  any  other  person 
or  persons  for  doing  for  him  or  them  a  like  and  contem- 
poraneous service  in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar  circumstances  and 
conditions,  such  conmion  carrier  shall  be  deemed  guilty 
of  unjust  discrimination,  which  is  hereby  prohibited 
and  declared  to  be  unlawful. 

Object  and  Scope  of  Section  2.—  The  apparent  object  of  sec- 
tion 2,  known  as  the  Anti-rebate  Law,  was  to  protect  the  shipper 
from  being  discriminated  against  by  the  carrier  by  forbidding 
inequality  in  charges.  The  primary  object  of  the  act  is  to  place 
all  shippers  upon  an  equality.  Experience  has  shown  that  a 
carrier,  in  order  to  secure  business  from  a  rival  and  divert  traflFic 
from  a  competitor,  has  influenced  large  shippers  to  patronize 
it,  and  by  way  of  inducement  to  offer  the  shipper  substantial 
advantages  by  a  secret  arrangement  whereby  it  carries  the  goods 
at  less  than  the  published  schedule  rate.  This  is  frequently 
accomplished  by  giving  secret  rebates  and  drawbacks  which  en- 
able the  shipper  to  undersell  rivals  and  competitors  and  to  in- 
crease his  business  to  an  extent  which  may,  in  some  instances, 
ruin  competitors. 

There  have  been  instances  in  which  the  carrier  was  secretly 
interested  in  the  business  of  the  shipper.  Often  carriers  of 
coal  are  also  engaged  in  mining  coal.  Officers  of  the  carrying 
corporation  are  also  officers  of  the  mining  corporation.  The 
carrier  is  also  the  miner,  the  mining  corporation  shipping  coal 
over  the  road  operated  by  some  of  its  own  members  as  officers 
of  the  carrying  corporation.  The  temptation  of  such  shippers 
to  favor  themselves  at  the  expense  of  their  rivals  is  obvious. 
The  carrying  company  secretly  gives  rebates  and  drawbacks 
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to  the  mining  company  shipping  coal  to  the  market  in  which 
its  officers  are  interested.  These  advantages  in  freight  rates 
give  the  favored  shipper  an  unjust  and  unfair  advantage  which 
enables  him  to  destroy-  competition  and  secure  a  complete 
monopoly. 

These  particular  evils  are  sought  to  be  remedied  by  section  2. 
The  secret  rebates,  drawbacks,  or  other  devices  whereby  one 
shipper  is  charged  less  for  the  same  service  than  another  are 
designated  unjust  discrimination,  which  is  prohibited  and  de- 
clared to  be  unlawful.  The  appropriate  remedy  under  sec- 
tion 2  is  an  action  at  law  by  the  shipper  to  recover  the  money 
unjustly  exacted  and  paid  by  him  to  the  carrier  in  excess  of  what 
was  charged  or  paid  by  other  shippers  or  competitors  for  like 
services  under  substantially  similar  circumstances  and  condi- 
tions. The  liability  for  moneys  received  by  the  carrier  in  vio- 
lation of  section  2  is  declared  by  section  8,  and  the  remedy  by 
section  9.  It  may  be  recovered  by  the  shipper  in  an  ac- 
tion at  law  as  damages.  The  shipper  may,  under  sec- 
tion 9,  elect  to  proceed  before  the  Interstate  Commerce 
Commission,  but  in  that  case  the  remedy  would  not  be  for 
money  damages,  but  would  be  a  preventive  remedy  by  a 
restraining  order  to  be  enforced  by  injunction  at  the 
suit  of  the  Commission  in  a  Circuit  Court  of  the  United 
States.  Section  10  also  creates  a  criminal  liability  for  a  vio- 
lation of  the  provisions  of  the  act.  But  the  shipper  must  elect 
either  to  sue  at  law  for  damages  or  proceed  before  the  Com- 
mission to  secure  an  injunction.  He  cannot  avail  himself  of 
both  remedies. 

The  "discrimination"  referred  to  in  section  2  should  not 
})e  confounded  with  the  discrimination  defined  in  section  4, 
which  relates  only  to  charges  whereby  the  shipper  is  obliged  to 
pay  a  greater  sum  for  a  short  than  for  a  long  haul  under  sub- 
stantially similar  circumstances  and  conditions. 

Similar  Provisions  Under  English  Tariff  Act.—-  The  English 
Tariff  Act,  which  formed  the  basis  of  the  Interstate  Commerce 
Act,  contains  similar  provisions  to  those  contained  in  section  2. 
The  English  courts  in  construing  the  British  statute  have  uni- 
formly condemned  unjust  discrimination  of  the  sort  referred 
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to  in  section  2.  Their  courts  have  observed  that  it  might  well 
be  that  a  carrier,  in  order  to  increase  its  business,  might  induce 
a  shipper  to  divert  part  of  his  custom  from  a  rival  road  and 
give  the  business  to  the  soliciting  carrier,  and  as  an  induce- 
ment might  agree  to  give  the  shipper  substantial  concessions 
in  rates.  Such  discrimination  in  favor  of  large  or  favored  ship- 
pers might  be  profitable  to  the  carrier.  Such  profit,  however, 
would  be  wholly  at  the  expense  of  a  rival  carrier.  But  it  has 
been  uniformly  held  that  preferences  given  to  particular  ship- 
pers to  induce  them  not  to  divert  traffic  from  the  carrier,  or  to 
induce  them  to  transfer  traffic  to  one  carrier  which  otherwise 
woidd  go  to  another,  are  unlawfvJ  and  cannot  be  justified  on 
the  ground  of  profit  to  the  carrier  allowing  them.  Harris  v. 
Cockermouth  Railroad,  3  C.  B.  (N.  S.)  693;  Evershed  v.  Lon' 
don  Railroad,  Law  Eep.,  2  Q.  B.  Div.  254. 

The  Harris  case,  cited  above,  was  decided  in  January,  1858 ; 
the  Evershed  case  in  Februar}',  1877.  The  English  statutes  re- 
ferred to  were  the  Consolidation  Act  of  1845  (8  &  9  Vic,  chap. 
20)  and  the  Railway  and  Canal  Traffic  Act  of  1854  (17  &  18 
Vic,  chap.  31).  The  undue  preference  clause  of  the  latter 
act  (§  2)  is  as  follows: 

'*  Every  railway  company,  canal  company,  and  railway  and 
canal  company  shall,  according  to  their  respective  powers,  aflford 
all  reasonable  facilities  for  the  receiving  and  forwarding  and  de- 
livering of  traffic  upon  and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies  respectively,  and  for 
the  return  of  carriages,  trucks,  boats,  and  other  vehicles,  and 
no  such  company  shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of  any  particular  person 
or  company,  or  any  particular  description  of  traffic,  in  any  re- 
spect whatsoever,  nor  shall  any  such  company  subject  any  par- 
ticular person  or  company,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever." 

TTnjiut  Discrimination  under  the  Elkins  Act.~  The  princi- 
pal aim  of  the  act  of  February  19,  1903,  known  as  the  Elkin«» 
Act,  post,  pages  133-138,  is  to  amplify  the  provisions  of  section 
0,  to  secure  greater  publicity  in  publication  of  rates  and  tariffs. 
The  act  relates  also  to  rebates,  concessions,  and  discrimination 
with  respect  to  the  transportation  of  property.  In  this  respect  the 
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Elkifis  Act  amplifies  the  provisionB  of  section  2.  It  deckres 
that  "  it  shall  be  unlawful  for  any  person,  persons,  or  corpora- 
tion to  offer,  grant,  or  give,  or  to  solicit,  accept,  or  receive 
any  rebate,  concession,  or  discrimination  in  respect  of  the  trans- 
portation of  any  property  in  interstate  or  foreign  commerce  by 
any  common  carrier  *  ♦  ♦  whereby  any  such  property  shall, 
by  any  device  whatever,  be  transported  at  a  less  rate  than  that 
named  in  the  tariff  published  and  filed  by  such  carrier,  ♦  ♦  * 
or  whereby  any  other  advantage  is  given  or  discrimination  is 
practised/^  The  acts  of  any  officer,  agent,  pr  other  person  acting 
for  or  employed  by  the  carrier  shall  be  deemed  to  be  the  act  of 
the  carrier  corporation,  as  well  as  the  act  of  the  agent  or  em- 
ployee. A  departure  from  the  published  rate,  "  or  any  offer  to 
depart  theref rom,^^  constitutes  an  offense  under  the  statute.  The 
published  rate  is  conclusive  evidence  of  the  legal  rate.  The 
rates  bind  the  carrier  publishing  them,  or  any  carrier  ^'  who  par- 
ticipates "  in  the  rate  so  filed  and  published.    See  post,  page  135. 

Parties  —  Those  Beoeiving  Bebates.—  The  Elkins  Act  of 
February  19,  1903,  contains  a  new  and  important  provision 
as  to  suits  and  complaints  with  respect  to  rebates.  Prior  to 
the  passage  of  the  Elkins  Act  the  proper  party  defendant  was 
the  carrier  alone  who  gave  the  rebate,  and  afforded  the  shipper 
an  undue  preference  and  advantage  by  carrying  his  goods  for 
a  less  rate  than  it  charged  competitors  in  the  same  business. 
Section  2  of  the  Elkins  Act  declares  that  in  actions  or  suits  in 
the  Federal  court,  or  in  proceedings  before  the  Interstate  Com- 
merce Commission,  "it  shall  be  lawful  to  include  as  parties, 
in  addition  to  the  carrier,  all  persons  interested  in  or  affected 
by  the  rate,  regulation,  or  practice  under  consideration.'* 

It  will  be  observed  that  under  this  section  the  carrier  giving 
the  rebate  and  the  shipper  who  receives  it  may  both  be  brought 
before  the  court  or  Commission,  and  all  orders,  judgments,  and 
decrees  *^  may  be  made  with  reference  to  and  against  such  addi- 
tional parties  in  the  same  manner,  to  the  same  extent,  and  sub- 
ject to  the  same  provisions  as  are  or  shall  be  authorized  by 
law  with  respect  to  carriers." 

Suit  for  ExcestlTe  Charges  Existed  at  Common  Law.— The 

adoption  of  the  Constitution  of  the  United  States  did  not  abro- 
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gate  the  eommoii  law  previously  existing,  and  carriers  engaged 
in  interstate  commerce  prior  to  the  passage  of  the  Interstate 
Commerce  Act  remained  liable  to  the  shipper  as  at  common  law, 
and  this  liability  could  be  enforced  in  the  State  courts  prior  to 
the  passage  of  that  act.  If  the  plaintiff  and  defendant  were 
citizens  and  inhabitants  of  different  States  such  an  action  could 
be  maintained  in  a  Circuit  Court  of  the  United  States.  In  an 
action  by  a  shipper  for  damages  for  excessive  charges  on  inter- 
state shipments  before  the  adoption  of  the  Commerce  Act,  tho 
carrier's  liability  was  governed  by  the  common  law,  and  since  its 
adoption  the  shipper's  liability  is  governed  by  the  common  law  as 
modified  by  the  act.  Murray  v.  Chicago  Railroad,  62  Fed.  Eep. 
24  (June,  1894,  Cir.  Ct.  No.  Dist.  Iowa,  C.  R.  D.) ;  affirmed,  92 
Fed.  Bep.  868  (C.  C.  A.  8th  Circuit,  February,  1899),  35 
C.  C.  A.  62. 

Before  the  passage  of  the  act  a  shipper,  a  citizen  of  Ohio,  sued 
the  carrier,  a  citizen  of  Pennsylvania,  in  the  United  States 
Circuit  Court,  Northern  District  of  Ohio,  for  damages  for 
charging  plaintiff  more  than  defendant  charged  another  shipper 
for  a  like  service,  alleging  defendant's  liability  under  the  com- 
mon law.  The  action  was  sustained  and  plaintiff  had  a  verdict. 
Hays  v.  Pennsylvania  Railroad,  12  Fed.  Eep.  309  (June,  1882, 
Cir.  Ct.  No.  Dist.  Ohio). 

Suits  for  Ezoetsiye  Charges  under  State  Statutes.—  The  evil 
sought  to  be  remedied  by  section  2  of  the  Interstate  Commerce 
Act  became  so  frequent  throughout  the  country  before  Congress 
passed  the  act  that  a  number  of  the  States  passed  statutes  con- 
taining provisions  similar  to  those  contained  in  section  2.  In 
many  cases  the  State  statutes  created  a  liability  against  the  car- 
rier for  treble  damages  which  the  shipper  was  authorized  to  re-^ 
cover  in  an  action  at  law.  The  State  of  Colorado,  among  others, 
passed  such  an  act  in  1885.  (Laws  1885,  chap.  309.)  Suit  was 
brought  in  the  Federal  court  against  the  Union  Pacific  rail- 
road for  a  violation  of  the  statute  on  shipments  of  coal.  The 
defense  was  an  alleged  contract  whereby  defendant  claimed  it 
was  obliged  to  give  the  favored  shipper  and  competitor  of  plain- 
tiff a  lower  freight  rate  in  case  it  furnished  defendant  each  year 
2,000  tons  of  coal  for  transportation,  but  it  was  not  alleged 
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that  the  favored  shipper  furnished  this  amount  of  coal  annually, 
but  defendant  gave  it  the  rebate.  Defendant  also  pleaded  as  an 
excuse  for  giving  the  rebate  what  was  allied  to  be  a  claim  in 
tort  against  the  favored  shipper  for  an  unliquidated  amount. 
These  defenses  were  overruled^  and  plaintiff  had  judgment 
which  was  affirmed  by  the  Supreme  Court.  Union  Pacific  v. 
Ooodridge,  149  U.  S.  680. 

In  sustaining  the  judgment  and  affirming  the  validity  of  the 
Colorado  statute^  Judge  Brown  took  occasion  to  observe  that 
it  was  intended  thereby  "to  cut  up  by  the  roots  the  entire 
system  of  rebates  and  discriminations  in  favor  of  particular 
localities,  special  enterprises,  or  favored  corporations,  and  to 
put  all  shippers  on  an  absolute  equality,  saving  only  a  power 
not  in  the  railroad  company  itself,  but  in  the  railroad  commis- 
sioner to  except  special  cases  designated  to  promote  the  develop- 
ment of  the  resources  of  the  State."    lb. 

Common-Law  Semedy  not  Superseded  by  Statute. —  The  rem- 
edy of  the  shipper  against  the  carrier  to  recover  damages  for  un- 
reasonable and  extortionate  charges  at  common  law  remains  until 
the  Legislature  or  Congress  sees  fit  to  enact  a  statutory  remedy. 
In  such  case  the  statutory  remedy  supersedes  the  common-law 
remedy,  unless  the  statute  expressly  declares  such  remedy  to  be 
cumulative  and  not  exclusive.  Windsor  Coal  Co,  v.  Chicago 
Railroad,  52  Fed.  Bep.  716  (November,  1892,  Cir.  Ct.  West. 
Dist.  Mo.). 

The  Interstate  Commerce  Act,  however,  expressly  declares 
(section  22)  that "  nothing  in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  act  are  in  addition  to  such 
remedies."  The  remedies  afforded  by  the  Federal  statute,  there- 
fore, are  cumulative  and  not  exclusive.    See  post,  pages  232, 233. 

Since  the  passage  of  the  Interstate  Commerce  Act  all  State 
legislation  is  thereby  superseded  as  to  interstate  shipments  onl\'. 
The  State  statutes  remain  in  full  force  and  virtue  in  so  far 
as  they  relate  to  shipments  within  the  borders  of  the  State.  As 
to  such  shipments  they  may  be  enforced  in  the  State  courts,  or 
ill  the  Federal  court  in  case  of  diversity  of  citizenship.  An 
action  for  damages  under  the  Interstate  Commerce  Act  relating 
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solely  to  interstate  Bhipments  must  be  brought  in  the  Federal 
court  which  has  exclusive  jurisdiction.    See  post,  page  156. 

Bfebates  —  Liability  of  Snooessor  of  Corporation A  suc- 
cessor of  a  carrying  corporation  is  bound  by  an  order  or  decree 
against  the  original  corporation  in  the  same  manner  and  to 
the  same  extent  as  was  the  original  corporation.  A  lawful  order 
of  the  Interstate  Commerce  Commission  directing  a  railroad 
corporation  to  cease  and  desist  from  giving  unjust  preferences, 
rebates,  or  drawbacks,  cannot  be  nullified  by  the  subsequent  re- 
organization of  the  company^  or  transfer  of  its  railroad  and  fran- 
chises to  another  corporation.  Interstate  Com.  Co.  v.  Western 
Railroad,  82  Fed.  Rep.  192  (July,  1897,  Cir.  Ct.  West.  Dist.  Pa.). 

Criminal  Liability — Form  of  Indictment. —  In  addition  to 
the  civil  liability  created  by  the  act,  a  violation  of  its  provisions 
is  made  by  section  10  of  the  act  a  misdemeanor.  The  penalty 
prior  to  the  act  of  February  19,  1903,  was  by  fine  or  imprison- 
ment or  both.  The  latter  act  increased  the  amount  of  the  fine 
and  abolished  the  provision  prescribing  imprisonment. 

An  indictment  against  a  receiver  of  a  railroad  for  violating 
the  provisions  of  section  2,  after  setting  forth  details  of  time, 
place,  distance,  amount,  and  kind  of  freight  transported  for  one 
shipper,  and  alleging  that  the  charge  to  that  shipper  was  for  a 
lower  rate  than  was  charged  one  Henry  "for  doing  for  him 
a  like  and  contemporaneous  service  in  the  transportation  of  a 
like  kind  of  traffic  under  substantially  similar  circumstances 
and  conditions  "  is  sufficient.  United  States  v.  De  Coursey,  82 
Fed.  Bep.  302  (August,  1897,  Dist.  Ct.  No.  Dist.  N.  Y.). 

An  indictment  which  charges  defendants  with  receiving  cer- 
tain rates  from  a  shipper  at  specified  times,  and  that  at  such 
times  they  unlawfully  and  willfully  paid  such  shipper  a  certain 
rebate,  is  sufficient.  United  States  v.  Morris,  71  Fed.  Eep.  672 
(January,  1896,  Dist.  Ct.  No.  Dist.  111.);  United  States  v. 
Morris,  71  Fed.  Eep.  672;  United  States  v.  Jenkins,  71  Fed. 
Rep.  672. 

A  railroad  company  was  found  guilty  of  unjust  discrimina- 
tion in  violation  of  section  2  of  the  act  on  shipments  of  oil 
from  Titusville  and  Oil  City,  Pa.,  to  New  York  and  points 
in  other  States,  and  was  ordered  to  cease  and  desist  from 
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continuing  such  unjust  discrimination.  Pending  proceedings 
to  enforce  the  order,  the  company  was  re-organized  and  the  West- 
ern New  York  and  Erie  railroads  succeeded  to  its  rights,  prop- 
erty, and  franchises.  Held,  that  the  successors  of  the  original 
corporation  were  bound  by  the  order  on  the  familiar  principle 
that  the  purchaser  of  property  in  litigation  pendente  lite  takes  it 
cum  onere,  and  is  bound  by  any  judgment,  order,  or  decree  in 
the  suit.  Interstate  Com.  Co.  v.  Western  RaUroady  82  Fed. 
Eep.  192  (July,  1897,  Cir.  Ct.  West.  Dist.  Pa.). 

Sebatei  —  Terminal  Charges  —  Cartage As  a  rule,  cartage 

is  not  a  terminal  charge  or  expense,  and  is  not  usually  assumed 
by  the  carrier.  Where  a  carrier  furnished  free  cartage  to  ship- 
pers in  one  locality  and  refused  to  furnish  free  cartage  to  ship- 
pers in  another  less  distant  locality  on  its  line,  the  cartage  will 
not  be  regarded  as  part  of  the  charge  of  transportation  within 
the  meaning  of  the  Interstate  Commerce  Act,  unless  the  Com- 
mission chould  promidgate  an  order  that  carriers  should  regard 
cartage  when  furnished  free  as  a  terminal  charge,  and  include  it 
as  such  in  their  published  schedules.  Interstate  Com.  Co.  v. 
Detroit  Railroad,  167  U.  S.  633. 

The  purpose  of  section  2  of  the  Interstate  Commerce  Act  is  to 
enforce  equality  between  shippers,  and  it  forbids  any  rebate 
cr  other  device  by  which  two  shippers,  over  the  same  line,  Uie 
same  distance  under  the  same  circumstances  of  carriage,  are 
compelled  to  pay  a  diflferent  price  therefor.  A  carrier  operat- 
ing a  competing  line,  to  secure  the  business  of  a  shipper  shipping 
))eer  from  Cincinnati  to  Pittsburg,  gave  the  latter  a  rebate  of 
three  and  one-half  cents  per  hundred  for  cartage  in  hauling  the 
heev  from  its  depot  to  the  shipper's  brewery,  and  gave  no  such 
rebate  to  other  shippers  who  shipped  beer  from  Cincinnati  to 
Pittsburg,  is  guilty  of  a  misdemeanor  under  section  2  of  the  act. 
Wight  V.  United  States,  (May,  1897)  167  U.  S.  512. 

The  favored  shipper's  brewery  was  on  a  siding  of  a  competing 
line  known  as  the  "  Panhandle  "  and  when  taken  on  the  *'  Pan- 
handle *'  it  was  hauled  over  the  siding  directly  to  the  brewery 
without  the  added  expense  of  cartage.  Held,  that  that  fact  con- 
stituted no  defense  to  the  charge.  The  tariff  charged  by  bolii 
lines  from  Cincinnati  to  Pittsburg  was  fifteen  cents  per  hundred. 
Defendant  charged  all  shippers  this  rate  for  such  service,  but  it 
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allowed  the  favored  shipper,  whose  brewery  was  on  the  siding  of 
the  "  Panhandle/'  to  haul  the  beer  from  defendant's  depot  to  hia 
biewery.  This  cartage  cost  the  shipper  three  and  one-half  cents 
per  hundred,  and  this  cost  was  refunded  to  him  by  the  carrier. 
The  court  held  that  the  net  result  was  that  to  this  particular 
skipper  the  charge  was  eleven  and  one-half  cents  per  hundred, 
while  the  charge  to  other  shippers  whose  breweries  were  not  upon 
a  railroad  siding  was  fifteen  cents  per  hundred  for  the  same  ser- 
vice *' under  substantially  similar  circumstances  adH  condi- 
tions."   lb. 

Bemedy  by  Injunotion  —  Elldns  Act  of  February  19. 1903. — 

The  violation  of  the  provisions  of  section  2  creates  not  only  a  civil 
and  criminal  liability,  but  the  acts  thereby  forbidden  may  also 
be  corrected  in  equity  by  injunction  under  the  supplemental 
statute  of  February  19,  1903.  Under  that  act  a  proceeding 
may  be  instituted  on  behalf  of  the  United  States  as  party  plain- 
tiff on  motion  of  the  Attorney-General,  or  at  the  request  of  the 
Interstate  Commerce  Commission  the  government  may  invoke 
the  remedies  provided  by  the  act  with  regard  to  unlawful  dis- 
crimination, rebates,  or  concessions  in  respect  to  the  transporta- 
tion of  property  in  interstate  or  foreign  commerce,  in  a  Circuit 
Court  of  the  United  States-  Such  court  may  issue  a  mandatory 
writ  or  order  to  enforce  the  provisions  of  the  act.  Such  remedy 
is  expressly  declared  cimiulative,  and  shall  not  preclude  "the 
bringing  of  suit  for  the  recovery  of  damages  by  any  party  in- 
jured.*'  The  Federal  court  sitting  in  equity  shall  summarily 
proceed  to  inquire  into  the  circumstances  upon  such  notice,  and 
in  such  manner  as  the  court  shall  direct,  and  without  the 
formality  of  pleadings  and  proceedings  applicable  to  ordinar}' 
suits  in  equity.  These  provisions  of  the  statute  create  new 
remedies,  retroactive  in  their  operation,  and  are  applicable,  as 
far  as  practicable,  to  pending  and  undetermined  proceedings 
brought  prior  to  the  passage  of  the  amending  act,  which  is  de- 
clared to  be  a  remedial  statute.  Missouri  Pacific  Railroad  v. 
United  States,  189  U.  S.  274;  United  States  v.  Michigan  Rail- 
road,  122  Fed.  Bep.  544  (April,  1903,  Cir.  Ct.  U.  S.  Dist.  111.). 
While  the  Missouri  Pacific  case  was  pending  in  the  Supreme 
Court  of  the  United  States,  and  before  the  controlling  decision 
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therein  had  been  announced,  a  similar  bill  was  filed  m  behalf 
of  the  United  States  under  the  Elkins  Act  of  February  19, 1903, 
for  an  injunction  to  restrain  defendants,  the  Michigan  railroad, 
from  enforcing  rates  claimed  to  discriminate  among  shippers 
in  violation  of  section  2  of  the  Interstate  Commerce  Act.  On 
demurrer  defendants  contended  that  the  proper  remedy  was 
an  action  for  damages  by  the  shipper,  and  that  the  Federal 
court  had  no  jurisdiction  in  equity  to  issue  an  injunction,  as 
the  proper  remedy  was  an  action  at  law.  The  court  overruled 
the  demurrer.  Actions  at  law  by  the  shipper  are  proper,  but 
in  many  instances  are  wholly  inadequate.  United  States  v. 
Michigan  Central,  122  Fed.  Bep.  544  (April,  1903,  Cir.  Ct.  No. 
Dist.  111.). 

In  the  case  cited,  the  bill  averred  that  defendant  practiced 
unjust  discrimination  among  shippers  of  grain  and  packing- 
house goods,  and  that  this  discrimination  was  carried  on  to  such 
an  extent  that  each  carrier  reaching  the  grain  district  had  elim- 
inated all  competitive  dealers,  leaving  only  a  single  favored 
dealer  who  purchased  all  the  grain  at  all  stations  along  the 
carrier^s  line.  The  conditions  complained  of  deprived  the  grow- 
ers of  grain  of  the  benefit  of  competition  among  dealers.  Prac- 
tically the  carrier  established  its  own  agencies  for  the  purchase 
of  grain,  and  by  devices  and  discriminations  had  excluded  all 
other  grain  purchasers  from  the  field.  For  such  stupendous 
wrongs  an  action  by  the  individual  shipper  is  inadequate.  The 
Interstate  Commerce  Act  confers  on  every  citizen  engaged  in 
productive  industry,  the  right  to  have  his  product  transported 
on  equal  terms  with  his  competitor.  This  right  is  a  property 
right,  and  effects  directly  an  interest  in  property.  "  Nothing 
short  of  the  prohibitive  arm  of  a  Court  of  Chancery,"  says 
Judge  Grosscup,  '•  can  give  to  the  grain  growers  and  producers 
the  free  competitive  field  for  the  sale  of  their  products  to  which 
they  are  entitled  as  matter  of  right  under  the  Interstate  Com- 
merce Act."    7&. 

Pleading  ^  Anti-rebate  Suits  ~  Complaint.— In  an  action 
by  a  shipper  against  a  carrier  for  unjust  discrimination  in 
violation  of  section  2,  the  complaint  or  declaration  must  state 
facts  which  show  the  circumstances  and  conditions  under  which 
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defeodant  charged  plaintiff  a  given  rate  for  transportation  of 
freight.  He  may  then  allege  in  the  language  of  the  act  that  for 
like  services  under  substantially  similar  circumstances  and  con- 
ditions^ defendant  had  given  another  shipper  a  less  rate,  without 
setting  forth  the  facts  which  show  that  the  services  were  alike 
or  rendered  under  substantially  similar  circumstances  and  con- 
ditions. Kinnavey  v.  Terminal  R.  Assoc,  81  Fed.  Hep.  802 
(June,  1897,  Cir.  Ct.  East.  Dist.  Mo.). 

The  complaint  alleged  in  substance  that  defendant,  at  periods 
stated,  exacted  from  plaintiff  an  unreasonable  and  unjust  charge 
for  carrying  coal  from  East  St.  Louis,  111.,  to  St.  Louis, 
Mo.,  and  that  during  same  period  defendant  performed  like 
services  for  Consolidated  Coal  Co.,  a  competitor  in  the  trans- 
portation of  coal  under  substantially  similar  circumstances  and 
conditions,  and  charged  and  collected  from  the  competitor  a 
less  sum  therefor  than  it  exacted  from  plaintiff.  Defendant 
demurred.  The  court  overruled  the  demurrer.  "  The  pleader  " 
said  the  court,  *'  alleges  the  ultimate  facts  which  constitute  the 
right  of  recovery,  and  has  alleged  them  in  the  language  of  the 
act  which  confers  the  right  of  action.  He  has  declared  that 
defendant  rendered  the  Consolidated  Coal  Company  for  twenty- 
five  cents  a  ton  services  like  those  rendered  to  him  for  which  it 
charged  thirty  cents  per  ton,  and  that  these  services  so  rendered 
to  the  Consolidated  Coal  Company  were  performed  under  cir- 
cumstances and  conditions  substantially  similar  to  those  attend- 
ing the  services  rendered  to  the  plaintiff.^'  The  details  of  these 
circumstances  need  not  be  set  forth.  They  are  matters  of  proof. 
Nor  is  it  necessary  to  allege  that  plaintiff  was  charged  more 
than  the  schedule  rate  to  show  damage.  Plaintiff  is  entitled 
to  the  damage  he  sustained  by  reason  of  the  discrimination..   lb. 

See  also  authorities  cited  under  sections  8  and  9,  post,  pages 
146,  152. 

Damages  for  TTnlawful  Chaiges  under  Section  1.— A  ship- 
per who  is  charged  in  excess  of  the  published  rate,  or  is  charged 
an  unreasonable  or  unjust  rate  has  a  cause  of  action  for  dam- 
ages, under  section  1,  which  declares  unjust  and  unreasonable 
rates  to  be  unlawful.  Such  a  cause  of  action  must  be  distin- 
guished from  a  cause  of  action  for  unjust  discrimination  under 
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flection  2.  Kirmavey  v.  Terminal  R.  Assoc,  81  Fed.  Bep.  802 
(June,  1897,  Cir.  Ct.  East.  Diet.  Mo.). 

See  also  Van  Patten  v.  Chicago  Railroad,  81  Fed.  Bep.  646 
(June,  1897,  Cir.  Ct.  No.  Dist.  Iowa). 

Diaorimination  —  Forwarder!  —  Ifixed  Carload  Bates. —  The 

carrier  fixed  a  charge  for  freight  shipped  in  carload  lots. 
For  all  shipments  where  the  freight  was  less  than  a  full  car- 
load a  rate  was  charged  greater  in  proportion  than  the  rate  on 
full  carloads.  The  margin  between  the  rates  was  substantial, 
and  certain  persons  engaged  in  the  business  of  soliciting  and 
forwarding  freight  in  small  lots.  The  method  was  to  combine 
such  shipments  so  as  to  make  full  carloads.  The  freight  thus 
forwarded  in  one  car  belonged  to  several  shippers  who  received 
the  benefit  of  carload  rates.  The  carrier,  in  order  to  break  up 
this  forwarding  business,  promulgated  a  rule  which  declared 
that  the  rule  as  to  carload  rates  shall  apply  only  to  rates  from 
one  shipper  and  will  not  cover  less  than  carload  shipments  from 
two  or  more  shippers  combined  into  carloads  by  forwarding 
agents  claiming  to  act  as  shippers.  The  words  *^  forwarding 
agents  "  shall  be  construed  to  mean  agents  of  the  carrier  and  of 
the  actual  shipper,  or  persons  interested  in  the  combination  ship- 
ments into  carloads  at  the  point  of  origin.  Lundquist  v.  Orand 
Trunk  Railroad,  121  Fed.  Bep.  915  (July,  1901,  Cir.  Ct.  No. 
Dist.  111.). 

The  forwarding  agents  filed  a  bill  alleging  that  defendants 
were  guilty  of  unjust  discrimination  against  complainants  in 
violation  of  section  2  of  the  Interstate  Commerce  Act  in  favor  of 
carload  shipments  by  the  owner  of  all  the  goods  contained  in 
a  carload.  That  the  latter  received  transportation  for  less  than 
v/a&  charged  to  complainants,  who  also  fom'arded  carload  ship- 
ments to  points  between  Chicago  and  New  York.  That  com- 
plainants would  suffer  irreparable  loss  and  injury,  and  their 
business  would  be  broken  up  and  destroyed  unless  the  relief 
sought  was  granted.    76. 

The  court  denied  the  injunction  on  the  ground  that  upon  the 
pleadings  and  evidence  it  seemed  clear  that  the  service  demanded 
bj  complainants,  all  the  circumstances  and  conditions  consid- 
ered, was  not  a  like  and  contemporaneous  service  of  a  like  kind 
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of  traffic  under  similar  circumstances  and  conditions  to  those 
offered  by  defendants  to  owners  of  goods^  as  distinguished  from 
forwarding  agents  representing  several  owners.  Under  the 
eircnmstanoes^  and  in  view  of  the  liability  incurred  by  the  car- 
rier to  the  various  owners^  the  court  held  that  the  rule  adopted 
by  defendants  as  to  less  than  carload  rates  was  not  unreasonable. 
The  court  ( Kohls aat,  J.),  observed  that  the  issues  presented 
a  pioneer  case,  and  the  court  could  derive  little  aid  from  author- 
itative sources,  but  upon  the  facts  presented  the  court  was  clearly 
of  opinion  that  the  contentions  of  complainants  could  not  be  sus- 
tained,   li. 

§  3.  TTnreaaonable  Preference  or  Advantage. — That  it  shall 
be  unlawful  for  any  conunon  carrier  subject  to  the 
provisions  of  this  act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traflSc,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  descrip- 
tion of  trafSc,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever. 

Ihity  to  Conneoting  linei. —  Every  conmion  carrier  sub- 
ject to  the  provisions  of  this  act  shall,  according  to 
their  respective  powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic  be- 
tween their  respective  lines,  and  for  the  receiving,  for- 
warding, and  delivering  of  passengers  and  property  to 
and  from  their  several  lines  and  those  connecting  there- 
with, and  shall  not  discriminate  in  their  rates  and 
charges  between  such  connecting  lines;  but  this  shall 
not  be  construed  as  requiring  any  such  common  carrier 
to  give  the  use  of  its  tracks  or  terminal  facilities  to 
another  carrier  engaged  in.Uke  business. 
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Object  and  Scope  of  Section  3.—  Section  2  was  intended  to 
protect  the  shipper  who  had  been  compelled  to  pay  more  to  the 
carrier  than  another  shipper  was  compelled  to  pay  for  a  similar 
service.  The  carrier  can  favor  one  shipper  at  the  expense  of 
another.  It  can^  in  like  manner,  favor  one  locality  at  the  ex- 
pense of  another.  An  individual  shipper  may  be  able  to  secure 
secretly  from  the  carrier  a  lower  rate  than  is  paid  by  his  rival 
ioT  the  same  service.  The  carrier  may  also,  from  self-interest 
or  other  motive,  favor  a  particular  locality  by  making  a  lower 
late  to  a  particular  point  than  is  given  to  another  point  located, 
it  may  be,  at  a  greater  distance  on  the  carrier's  line.  The  mer- 
chants in  the  favored  locality  would  thus  be  enabled  to  under- 
sell their  neighbors  doing  business  in  the  locality  discriminated 
against. 

Carriers  may  also  discriminate  among  themselves.  They  may 
furnish  rates  and  facilities  to  one  carrier  which  they  deny  to  a 
competitor.  They  may  discriminate  not  only  in  rates  and 
charges,  but  also  in  the  use  of  facilities  for  interchange  of 
traffic. 

The  apparent  object  of  section  3  was  to  protect  a  locality 
or  community  from  being  discriminated  against,  and  also  to 
protect  a  carrier  from  similar  injustice,  not  only  in  the  making 
of  joint  or  through  rates  with  competing  lines,  but  in  securing 
equal  facilities  over  connecting  lines. 

The  protection  afforded  by  section  2  relates  solely  to  moneys 
exacted  unjustly  from  the  individual  shipper  in  excess  of  moneys 
received  from  another  shipper  for  a  like  service.  The  protec- 
tion afforded  by  section  3  relates  to  any  unjust  advantage  or 
preference  given  to  an  individual,  or  to  a  locality,  or  with  regard 
to  any  particular  description  of  traffic,  or  to  any  unjust  discrim- 
ination by  one  carrier  against  another  carrier  as  to  rates,  charges, 
or  facilities  in  operating  connecting  lines,  or  in  making  joint 
rates  over  connecting  lines. 

The  appropriate  remedy  under  section  2  is  an  action  at  law 
by  the  shipper  to  recover  money  damages.  The  government  of 
the  United  States  may  now,  under  the  Elkin*  Act  of  February 
19,  1903,  procure  an  injunction  to  restrain  violations  of  sec- 
tion 2.  The  appropriate  remedy  under  section  3  would  seem 
to  be  in  equity  by  injunction,  or  in  case  of  discrimination  among 
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carriers  by  writ  of  mandamus  to  compel  the  offending  carrier 
t'j  forward  the  freight.  A  shipper  or  carrier  injured  by  a  vio- 
lation of  section  3  may^  under  certain  circumstanoes^  seek  his 
remedy  at  law  for  damages.  But  in  the  majority  of  cases  the 
remedy  for  the  grievances  for  a  violation  of  section  3  is  by  way 
of  injunctive  relief. 

BisGrimination  against  a  Looality  ~  Eemedy  by  Injnnctioai. 

-  -  Section  3  forbids  the  carrier  to  discriminate  or  give  an  un- 
reasonable preference  or  advantage  to  a  particular  locality.  A 
carrier  sought  to  build  up  a  seaport  on  its  own  line  (Pensacola) 
at  the  expense  of  another  port  (Savannah)  on  a  rival  line.  It 
may  be  conceded  that  this  may  be  done  to  a  reasonable  extent. 
A  carrier  may  so  adjust  its  rates  as  to  promote  its  legitimate  in- 
terests. But  it  cannot  for  the  purpose  of  building  up  a  rival  sea- 
port on  its  own  line  adopt  rates  excessive  in  themselves  unduly 
preferential  to  its  own  port  (Pensacola)  and  unduly  prejudicial 
ti-^  another  port  (Savannah).  The  rate  on  naval  stores  made 
b}-  defendants  between  Pensacola  and  Savannah  was  found  to 
IfC  not  only  excessive  but  prohibitorv.  The  action  of  defendants 
resulted  not  only  in  giving  Pensacola  an  inferior  market^  a 
monopoly,  but  gave  the  entire  control  of  that  market  to  one 
dealer  in  naval  stores.  The  court  enforced  by  injunction  the 
order  of  the  Commission  forbidding  the  rates  complained  of, 
on  the  ground  that  they  were  in  themselves  unlawful,  in  viola- 
tion of  section  1,  and  discriminated  against  a  locality  in  viola- 
tion of  section  3.  Interstate  Com,  Co.  v.  Louisville^  118  Fed. 
Bep.  613  (July,  1902,  Cir.  Ct.  So.  Dist.  Ga.). 

The  Savannah  Bureau  of  Freight  and  Transportation  and 
nine  other  complainants  in  Florida  on  the  line  of  the  Pensacola 
and  Atlantic  division  of  the  Louisville  &  Nashville  complained 
is>  the  Commission  that  the  joint-tariff  rates  made  by  defendants 
en  shipments  now  moving  easterly  from  stations  on  said  divi- 
sion from  Pensacola  to  Savannah  were  per  se  unreasonable,  and 
that  they  were  relatively  unjust  and  unreasonable  when  com- 
pared with  the  rates  charged  by  defendants  from  the  same  sta- 
tions moving  westerly  to  Pensacola,  Mobile,  and  New  Orleans, 
and  resulted  not  only  in  unjust  discrimination  against  com- 
plainants, but  gave  an  undue  and  unreasonable  advantage  to 
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the  localities  of  Pensacola^  Mobile^  and  New  Orleanfi  to  the 
disadvantage  and  prejudice  of  Savannah  and  localities  on  said 
division  between  Savannah  and  Pensacola.  It  was  alleged  that 
defendant's  object  was  to  divert  traffic  from  Savannah  and 
deflect  it  to  New  Orleans  by  preventing  the  movement  of  cotton 
eastward  from  Pensacola  to  Savannah  and  intermediate  stations, 
and  cause  it  to  move  in  the  opposite  direction  toward  New 
Orleans.  With  this  end  in  view  defendants  advanced  the  rate 
Gu  cotton  shipped  from  Pensacola  to  Savannah  from  $2.75  to 
$3.30  per  bale  (this  advance  was  made  while  the  case  was 
pending  before  the  Commission).  The  rate  from  Pensacola  to 
New  Orleans  was  $2.50  per  bale.  When  the  investigation  was 
begun  the  New  Orleans  rate  was  $2.60  per  bale,  and  the  Savan- 
nah rate  was  $2.75  per  bale,  a  difference  of  twenty-five  cents 
in  favor  of  New  Orleans  and  Mobile.  WTien  the  suit  was  insti- 
tuted to  enforce  the  order  of  the  Commission,  the  New  Orleans 
rate  was  $2.50  and  the  Savannah  rate  was  $3.30,  a  difference  of 
eighty  cents  in  favor  of  New  Orleans.  There  was  no  change  of 
conditions,  and  the  sole  reason  assigned  for  the  higher  rate  was 
to  increase  the  revenues  of  defendants.  The  average  distances 
were  as  follows:  From  Pensacola  to  Savannah,  339^  miles; 
to  New  Orleans,  326  miles.  Average  distance  to  Savannah, 
13^  miles  greater  than  to  New  Orleans,  yet  the  Savannah  rate 
exceeded  the  New  Orleans  rate  eighty  cents  per  bale.  Held, 
that  defendants  were  not  justified  in  making  the  Savannah 
rates.  That  they  were  unlawful  in  violation  of  section  1,  and 
prejudicial  against  the  localities  of  Savannah  and  intermediate 
stations  between  Savannah  and  Pensacola  in  violation  of  sec- 
tion 3.     lb. 

Discriminations  or  preferences  in  rates  may  be  justified  to 
safeguard  the  interests  of  the  public.  The  counter-proposition 
is  true  that  they  cannot  be  justified  when  they  injure  the  in- 
terests of  the  public.     lb. 

See  also  Tift  v.  Southern  Railroad,  123  Fed.  Rep.  789  (July, 
1903,  Cir.  Ct.  So.  Dist.  Ga.). 

A  shipper  in  Portland,  Ore.,  filed  a  bill  for  an  injunc- 
tion under  the  Interstate  Commerce  Act,  charging  the  carrier 
with  fixing  rates  which  gave  an  undue  preference  in  favor 
of  San  Francisco  and  its  merchants  over  Portland  and  its  mer- 
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cbantSy  and  alleging  that  the  rates  charged  from  Portland 
were  nnjuBt  and  unreasonable.  The  court  dismissed  the  bill 
wi  the  ground  that  it  was  not  alleged  that  the  rates  from  Port- 
land were  not  imjust  and  imreasonable  in  themselves,  could 
not  become  so  by  comparison  with  other  joint  rates  from  an  oppo- 
site direction,  and  from  a  different  and  competing  point  on  the 
road  of  a  different  carrier  who  was  not  a  party  to  the  suit. 
Allen  &  Lewis  v.  Oregon  Railroad,  98  Fed.  Kep.  16. 

Sisorimination  against  Carrier  —  Semedy  at  Law Plain- 
tiff, a  carrier  by  water,  sued  defendant  railroad  at  law  for  dam- 
ages, alleging  unjust  discrimination  by  defendant  against  plain- 
tiff in  charging  plaintiff  $1.25  per  bale  for  transporting  cotton 
from  Mobile  to  New  Orleans,  while  for  the  same  service  defend- 
ant charged  other  shippers  and  the  general  public  eighty  cents 
pel  bale,  which  was  known  as  "the  Mobile  rate.^'  Defendant 
in  its  answer  claimed  dissimilarity  of  circumstances  and  condi- 
tions, in  that  plaintiff  was  a  carrier  and  transported  its  goods 
from  Demopolis,  Ala.,  to  Mobile,  for  the  purpose  of  re-ship- 
ping it  from  Mobile  to  New  Orleans.  That  defendant  had  an 
agreement  with  the  Louisville  and  Nashville  and  other  carriers 
to  make  the  rate  from  Demopolis  to  New  Orleans  $1.25  per  bale, 
and  that  as  plaintiff  brought  its  cotton  by  water  from  Demopolis 
to  Mobile  for  re-shipment  at  that  point  defendant  was  bound 
t<)  charge  it  the  rate  from  Demopolis  to  New  Orleans  instead  of 
the  rate  from  Mobile.  It  appeared  that  plaintiff  had  no  rail- 
road from  Demopolis  to  Mobile,  but  carried  its  goods  between 
those  points  in  packet-boats. 

Plaintiff  demurred  to  the  answer,  and  the  court  sustained 
the  demurrer,  holding  that  defendant  was  not  justified  in 
charging  plaintiff  more  to  ship  its  goods  from  Mobile  to  New 
Orleans  than  it  charged  other  shippers  or  carriers.  That  defend- 
ant, by  refusing  to  ship  for  plaintiff  at  that  rate,  discriminated 
against  plaintiff  unlawfully,  and  that  the  conditions  of  dissimi- 
larity created  by  defendant's  consent  or  connivance  was  not  a 
defense  to  the  action.  Bighee  Packet  Co.  v.  Mobile  Railroad,  60 
Fed.  Sep.  645  (December  30,  1893,  Cir.  Ct.  So.  Dist.  Ala.). 

See  also  Cutting  v.  Florida  Railway  &  Navigation  Co.,  30  Fed. 
Bep.  663  (April,  1887,  Cir.  Ct.  No.  Dist.  Fla.). 
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"PacUitiei"  Beflned.—  The  word  "facilities"  in  section  3, 
requiring  carriers  to  furnish  connecting  lines  with  "equal  fa- 
cilities "  has  been  held  to  include  a  through  bill  of  lading.  "  The 
through  bill  of  lading,"  says  Speeb,  J.,  "  is  a  facility,  but  is  not 
a  necessity  for  interchange  of  freight."  Se  held  in  a  proceeding 
to  compel  a  carrier  by  mandamus  to  furnish  facilities  to  compet- 
ing carriers  over  its  line  on  equal  terms.  Augusta  Southern  v. 
V/rightsville  Railroad,  74  Fed.  Rep.  522  (April,  1896,  Cir.  Ct. 
So.  Dist.  Ga.  Pabdee,  Circuit  Judge,  and  Speee,  District 
Judge). 

The  case  cited  above  contains  the  only  judicial  construction 
thus  far  of  the  word  "  facilities "  or  "  equal  facilities  "  as  con- 
tained in  section  3  of  the  Commerce  Act.  The  court  holds  that 
interchange  of  freight  is  facilitated  by  the  use  of  a  bill  of  lading. 
In  other  words,  that  a  bill  of  lading,  as  a  convenient  instru- 
mentality for  transportation  of  property,  is  a  "facility"  for 
interchange  of  traffic  within  the  meaning  of  the  statute.  The 
technical  meaning  of  the  word  upon  standard  authority  fully 
supports  this  construction.  The  word  "  facility,"  usually  used  in 
the  plural,  is  thus  defined  in  the  Standard  Dictionary :  "  Some- 
thing by  which  an3rthing  is  made  easier  or  less  difficult ;  an  aid, 
advantage,  or  convenience." 

Faeilities  —  Switches  and  Sidings. —  The  words  "  equal  facili- 
ties," or  "  facilities,"  as  used  in  the  act,  and  as  defined  by  lexi- 
cographers, is  broad  enough  to  include  within  its  meaning  sidings 
and  switches.  See  Interstate  Stockyards  case,  infra^  This  con- 
clusion is  especially  justified  in  connection  with  the  words  "  rail- 
road "  and  "  transportation,"  as  defined  in  section  1  of  the  statute. 
A  railroad,  the  act  declares,  shall  include  not  only  bridges  and 
ferries,  but  all  the  road  in  use  by  any  corporation  operating  a 
railroad,  whether  owned  or  operated  under  a  contract,  agreement, 
OT  lease.  The  term  "  transportation  "  shall  include  "  all  instru" 
mentalities  of  shipment  or  carriage."  It  seems  clear  that  a 
switch  or  a  siding,  constructed  with  or  without  an  agreement 
with  the  shipper  is  an  instrumentality  of  shipment.  That  is  the 
only  use  to  which  a  siding  and  siding  switch  is  put.  A  siding  or 
switch  connection  is  a  means  by  which  loading  merchandise  for 
shipment  "  is  made  easier  or  less  difficult."    It  is  certainly  "  an 
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aid,  advantage,  or  convenience."  This  is  clearly  demonstrated  in 
the  case  of  shippers  of  coal.  Sidings  equipped  with  tipples  and 
screens  is  practically  the  only  method  in  use  by  which  coal  can  be 
quickly  and  conveniently  loaded  upon  cars  for  transportation. 
See  Harp  case,  125  Fed.  Rep.  445,  and  other  authorities,  infra, 
and  authorities  under  section  23  of  the  Commerce  Act,  post, 
page  327. 

Paoilities  to  Shipper  —  SwiteheSy  Sidings By  the  express 

terms  of  the  Interstate  Commerce  Act  there  can  be  no  lawful 
discrimination  to  the  advantage  or  disadvantage  of  any  person, 
place,  locality,  or  kind  of  traffic.  A  common  carrier  of  interstate 
freight  cannot  lawfully  deny  switch  connections  and  service  to 
one  person,  place,  locality,  or  kind  of  traffic  which  it  affords  to 
others  similarly  situated.  Defendant's  counsel  contended  that 
certain  switch  connections  were  made  simply  for  the  purpose  of 
delivering  and  receiving  dead  freight  thereat  and  therefrom. 
The  court  held  that  the  existence  of  switch  connections  right- 
fully existing  implies  the  right  of  the  owner  thereof  to  service 
thereat  by  the  carrier  consenting  to  such  connections.  It  would 
be  a  vain  and  foolish  thing  to  incur  the  labor  and  expense  of 
making  such  connections  unless  they  were  to  be  used  in  con- 
nection with  the  transportation  of  freight  to  and  from  the  same. 
And,  unless  the  right  to  service  at  such  switch  connections  is 
limited,  either  expressly  or  impliedly,  the  owner  thereof  may 
lawfully  insist  that  the  carrier  shall  there  deliver  and  receive  all 
such  freight  as  it  customarily  carries  if  the  switch  connections 
are  suitable  and  convenient  for  the  delivery  and  receipt  of  such 
freight.  The  carrier  could  not  lawfully  limit  the  right  to  use 
such  switch  connections  for  any  kind  of  interstate  freight  trans- 
ported by  it  when  the  switches  were  authorized  by  ordinance  and 
statute,  which  contained  no  provision  limiting  their  use.  The 
ordinance  and  statute  (Laws  Indiana,  1885,  approved  March 
2d)  requires  switch  connections  to  be  granted  to  all  persons,  and 
service  in  respect  to  all  freight  to  be  afforded  upon  equal  rights 
and  impartial  terms.  Nothing  short  of  the  clearest  and  most 
unambiguous  language  would  justify  the  court  in  holding  that  it 
was  the  purpose  of  either  the  State  or  city  to  create  a  perpetual 
monopoly.  Interstate  Stockyards  v.  Indianapolis  Railway  (Cir. 
Ct.  Dist.,  Ind.,  January,  1900),  99  Fed.  Eep.  472. 
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Fadlities  to  Shipper  —  Stookyaids.—  A  common  carrier  of 
live  stock,  engaged  in  interstate  commerce,  has  no  right  to  dis- 
criminate as  to  stockyards  affording  facilities  for  feeding,  water- 
ing, and  resting  stock.  The  Federal  Live  Stock  Law  and  the 
Live  Stock  Law  of  Indiana,  which  is  identical,  imposes  a  duty 
upon  the  owner  of  the  stock  in  the  first  instance.  The  carrier 
can  act  only  when  the  owner  neglects  or  refuses  to  comply  with 
the  provisions  of  the  statute.  Interstate  Stockyards  v.  Indian- 
apolis Railway,  99  Fed.  Bep.  472. 

Pacilitiei  to  Shipper  —  When  Contract  for  Void. —  Defendant 
company  made  a  contract  with  plaintiff  whereby  it  agreed  to 
furnish  him  cars  and  transport  his  lumber  from  Bankin,  Ark., 
into  the  State  of  Texas,  upon  terms  and  conditions  set  forth  in 
tlie  contract.  Plaintiff  claimed  that  this  contract  had  been  vio- 
lated by  the  carrier  and  sued  upon  it  in  the  Stat^i  court  for  dam- 
ages for  the  breach.  Defendant  set  up  the  defense  that  the  con- 
tract was  void,  as  it  created  a  discrimination  in  favor  of  plaintiff 
and  was  in  violation  of  the  Interstate  Commerce  Act.  The 
defense  was  sustained  and  the  complaint  dismissed,  and  the 
judgment  of  dismissal  was  affirmed  by  the  Supreme  Court  of 
Arkansas.  Upon  writ  of  error  to  the  United  States  Supreme 
Court  held,  that  the  latter  court  had  no  jurisdiction  to  review  the 
judgment.  The  fact  that  a  Federal  statute  has  been  construed 
unfavorably  against  one  party  gives  the  United  States  Supreme 
Court  no  jurisdiction,  unless  such  construction  was  not  only  un- 
favorable but  was  against  the  right  of  a  party  to  the  suit.  Kizer 
V.  Texarkana  R,  Co.,  179  U.  S.  199. 

Facilities  to  Shipper  —  Beasonable  Regulations.—  The  carrier 
is  bound  to  treat  all  shippers  impartially,  charging  each  the  same 
rate  for  substantially  the  same  service  and  affording  to  each  the 
same  facilities  for  shipment.  The  carrier,  however,  has  a  right 
to  establish  reasonable  rules  and  regulations  governing  the  mode 
of  shipment  to  enable  it  to  handle  and  transport  traffic  con- 
veniently, safely,  and  expeditiously.  It  may  also,  if  circum- 
stances require,  revoke  such  regulations  and  substitute  others. 
Harp  V.  Choctaw  Railroad,  125  Fed.  Eep.  445. 

A  carrier  was  sued  for  damages  for  unjust  discrimination 
claimed  to  have  been  sustained  by  plaintiff.     The  evidence 
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s^howed  that  defendant  had  allowed  shippers  to  load  coal  from 
wagons  into  cars  upon  its  house  track.  The  court  held  that  de- 
fendant was  not  bound  to  continue  to  do  so  and  was  not  liable 
in  damages  nor  guilty  of  a  legal  wrong  by  discontinuing  the 
practice,  when  it  appeared  that  a  continuance  of  it  would  result 
in  loss  and  injury  to  the  carrier,  and  that  such  revocation  af- 
fected all  shippers  equally.    lb. 

Facilities  —  Spur  Tracks. —  In  the  Harp  case  above  cited  it  ap- 
peared that  a  carrier  operating  a  railroad  through  a  coal  region 
ill  Arkansas  was  in  the  habit  of  permitting  miners  and  shippers 
of  coal  to  haul.it  to  the  station  at  Hartford,  Ark.,  where  it  was 
loaded  from  wagons  into  cars  furnished  for  that  purpose  by  de- 
fendant on  its  side  track.  There  were  four  other  shippers  of 
coal  at  Hartford  besides  plaintiff.  Plaintiff  did  a  good  business 
and  on  the  prospect  of  a  continuance  of  it  he  purchased  forty 
acres  of  coal  land,  near  the  Hartford  station.  His  coal  was 
shipped  from  Arkansas  to  points  in  Oklahoma  and  Texas. 

Plaintiff  alleged  in  his  complaint  that  after  August  1,  1901, 
and  until  February,  1902,  defendant  refused  to  set  out  coal  cars 
on  its  side  track,  as  it  had  done  previously.  That  in  October, 
1901,  defendant  offered  to  furnish  plaintiff  cars  for  coal  to  be 
shipped  within  the  State  of  Arkansas.  Plaintiff  had  no  cus- 
tomers for  Arkansas  shipments,  and  as  defendant  carrier  refused 
to  furnish  plaintiff  cars  for  interstate  business  he  could  do  no 
business  and  alleged  that  by  the  act  of  the  carrier  his  business 
was  destroyed,  and  he  claimed  damages  in  the  sum  of  $6,000. 
In  a  second  count  of  his  complaint  it  was  alleged  that  the  carrier 
furnished  cars  to  the  four  other  shippers,  competitors  of  plaintiff 
giving  them  an  unreasonable  preference  and  advantage,  and  un- 
justly discriminating  against  plaintiff.  It  appeared  upon  the 
trial  that  defendant  was  a  miner  and  shipper  of  coal,  as  well  as 
a  carrier.  It  owned  1,600  acres  of  coal  land  near  Hartford.  The 
evidence  further  showed  that  when  a  shipper  other  than  defend- 
ant desired  to  ship  coal  it  was  customary  for  him  to  make  appli- 
cation to  the  carrier.  The  mine  was  examined  by  defendant's 
officers,  and  if  the  ^^  quantity  of  coal  therein  seemed  to  be  ade- 
quate to  justify  the  expense,  the  practice  was  to  make  an  agree- 
ment with  the  shipper,  whereby  the  latter  should  secure  a  right 
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of  way,  and  grade  a  track  or  spur  from  the  mouth  of  the  pit  to 
the  railroad,  the  latter  agreeing  to  furnish  the  ties  and  rails,  lay 
the  track,  and  keep  it  in  repair.  In  return  for  this  outlay  the 
shipper  was  to  furnish  for  shipment  coal  for  a  certain  number  of 
cars  per  day,  and  to  equip  the  track  with  tipples  and  screens,  so 
that  it  could  be  quickly  loaded.  The  practice  of  permitting  load- 
ing from  wagons,  it  was  claimed,  was  a  temporary  arrangement 
pending  construction  of  spur  tracks  and  to  permit  development 
of  mines. 

When  plaintiff  was  notified  that  no  more  cars  would  be  fur- 
nished him  he  applied  for  a  spur  track,  but  the  carrier  refused 
to  permit  it  to  connect  at  its  station,  but  insisted  that  the  con- 
nection should  be  made  elsewhere.  How  far  the  connecting  point 
insisted  on  by  the  carrier  was  from  the  depot,  the  report  fails  to 
show.  For  this  reason  the  negotiations  for  the  spur  track  could 
not  be  consummated.  On  complaint  to  the  State  Eailroad  Com- 
mission defendant  agreed  to  furnish  plaintiff  cars  for  shipment^ 
within  the  State  and  subsequently  refused  to  furnish  any  cars. 
It  also  appeared  in  evidence  that  during  the  period  when  loading 
coal  from  wagons  was  permitted  defendant  had  disposed  of  its 
coal  lands,  several  mines  had  been  opened  in  the  vicinity  of  Hart- 
ford, and  it  had  become  a  large  shipping  point  for  coal. 

The  court  held,  aflSrming  the  United  States  Circuit  Court,  that 
the  facts  did  not  establish  a  case  of  undue  preference  within  the 
meaning  and  intent  of  the  statute  of  Arkansas  (Laws  1899,  chap. 
89)  which  declares  in  substance,  that  it  shall  be  unlawful  for  a 
common  carrier  "  to  make  any  preference  in  furnishing  cars  or 
motive  power  ^*  for  the  transportation  of  persons  or  property. 
The  word  "  preference,"  the  court  said,  "  must  be  construed  to 
mean  preference  as  between  persons  occupying  the  same  situation 
or  relation  to  the  carrier."  That  because  plaintiff  had  not  pro- 
vided the  spur  track  and  tipples,  as  other  shippers  had  done,  the 
privilege  he  demanded  of  loading  coal  from  Wagons  was  different 
from  the  mode  of  loading  practiced  by  other  shippers.  That  the 
carrier  has  a  right  to  make  reasonable  regulations  as  to  the  mode 
of  loading  cars  applicable  alike  to  all  shippers,  and  that  in  dis- 
continuing the  practice  of  furnishing  cars  on  side  tracks  to  be 
loaded  from  wagons,  it  was  not  guilty  of  a  legal  wrong.    Harp  v. 
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Choctaw  Railroad,  125  Fed.  Sep.  445  (C.  C.  A.,  8th  Circuit, 
October,  1903). 

Facilities  to  Carrier  —  Expreaa  Companiet.—  Express  com- 
panies who  are  engaged  independently  of  their  forwarding  busi- 
n**ss  in  operating  railway  lines  are  not  governed  by  the  provi- 
sions of  the  Interstate  Commerce  Act.  One  express  company 
cannot  sue  another  express  company  to  compel  defendant  to  fur- 
nish it  with  equal  facilities  on  the  same  terms  and  conditions 
as  are  allowed  other  express  companies.  The  rights  and  liabili- 
ties of  such  companies  are  governed  by  the  common  law.  Souths 
em  Express  Co.  v.  United  States  Express  Co,,  88  Fed.  Rep.  659 
(August.  1898,  C.  C.  Ind.) ;  aflBrmed,  March,  1899,  92  Fed.  Hep. 
1022. 

In  the  case  cited  plaintiff  sued  two  express  companies.  The 
relief  prayed  for  was  that  defendants  be  enjoined  from  refusing 
to  receive  any  and  all  parcels  offered  or  delivered  to  them  by 
complainants  for  transportation  to  consignees  and  from  de- 
manding pre-payment  of  their  charges  for  transportation,  from 
withholding  sums  known  as  "accrued  charges,**  from  refusing 
plaintiff  the  reasonable  pro  rata  part  of  the  charges  complain- 
ants may  earn  upon  express  business  originating  off  its  line.  On 
demurrers  bill  dismissed.    76. 

The  court  in  the  Express  Cases,  117  TJ.  S.  1,  relied  on  in  above 
case,  held,  that  if  the  general  public  were  complaining  because 
the  railroad  companies  refused  to  carry  express  matter  or  to  al- 
low it  to  be  carried,  a  different  question  would  be  presented. 

Discrimination  among  Carriers  —  Conflict  of  Authority 

The  Interstate  Commerce  Act  was  intended  to  protect  not  only 
the  shipper  but  the  carrier.  It  expressly  forbids  unjust  discrimi- 
nation against  the  shipper.  It  also  forbids  unjust  discrimina- 
tion against  connecting  carriers  seeking  to  make  through  rates 
and  continuous  carriage  of  freight  over  connecting  lines.  It  re- 
quires that  the  carrier  shall  furnish  the  shipper  equal  facilities. 
It  requires  that  a  carrier  shall  furnish  connecting  carriers  equal 
facilities  for  interchange  of  traffic,  and  section  7  specifically  for- 
bids any  contract  or  combination  among  carriers  by  change  of 
schedules  or  by  carriage  in  different  cars  or  other  means  or  de- 
vices to  prevent  a  connecting  carrier  from  making  through 
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shipments^  and  forbids  breaking  bulk^  stoppage^  or.  interruption 
as  a  device  to  evade  the  provisions  of  the  act. 

Notwithstanding  these  clear  and  explicit  provisions  decisions 
have  been  made  holding  that  discrimination  between  connect- 
ing carriers  are  not  violations  of  the  act  so  long  as  the  public 
are  not  inconvenienced. 

The  Supreme  Court  of  the  United  States  has  never  passed  di* 
rectly  upon  the  interpretation  which  should  be  given  to  the  last 
clause  of  the  second  paragraph  of  section  3  which  declares  that 
a  carrier  shall  not  be  required  to  "  give  "  the  use  of  its  tracks 
or  terminal  facilities  to  another  carrier  engaged  in  like  business. 
This  clause  must  be  construed  in  connection  with  the  first  clause 
of  the  same  sentence,  which  declares  that  every  carrier  accord- 
ing to  its  powers  shall  afford  equal  facilities  for  the  interchange 
of  traffic  between  respective  lines  for  receiving,  forwarding,  and 
delivering,  and  forbids  discrimination  in  rates  and  charges  be- 
tween connecting  lines.  These  provisions  are  supplemented  by 
like  provisions  in  section  7  of  the  act.  The  authorities  in  regard 
to  discrimination  among  carriers,  however,  are  not  uniform. 
There  are  some  authorities  in  which  carriers  have  been  granted 
relief  against  connecting  carriers. 

On  the  other  hand  there  are  decisions  holding  that  one  carrier 
may  use  its  tracks  and  terminal  facilities  in  such  a  way  as  to 
discriminate  in  rates  and  charges  with  connecting  lines.  The 
courts  in  some  cases  have  sustained  the  claim  of  a  carrier  that 
it  has  a  right  to  permit  one  competing  and  connecting  line  to 
make  through  joint  tariffs  and  routes  over  its  line,  and  to  re- 
fuse to  make  such  tariffs  with  a  competitor  of  the  connecting 
line  by  imposing  on  one  the  necessity  of  reloading,  rebilling, 
and  prepaying  freight,  while  it  permits  another  to  carry  freight 
through  to  destination  without  breaking  bulk,  reloading,  or  re- 
billing,  and  arranging  not  only  not  to  insist  on  prepayment  of 
freight,  but  to  advance  the  freight  for  the  connecting  line.  It 
is  obvious  that  if  a  carrier  may  thus  discriminate  in  favor  of  a 
rival  he  may  do  so  to  an  extent  which  will  put  its  competitor 
out  of  business  and  destroy  its  property. 

The  Interstate  Commerce  Commission  has  construed  ttie  act 
to  mean  what  it  says.  It  has  taken  testimony  in  a  number 
of  cases  and  has  ruled  that  while  a  carrier  is  not  obliged  to  make 
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a  contract  for  joint  tariffs  with  a  connecting  line^  yet  if  the  car- 
rier chooses  to  contract  with  one  connecting  carrier  it  will  not 
be  justified  in  refusing  to  another  such  carrier  equal  facilities 
and  conditions,  for  the  reason  that  to  grant  equal  facili- 
ties to  one  and  deny  them  to  another  would  operate  as  an  un-> 
just  discrimination  within  the  meaning  of  the  act.  But  the 
courts  in  the  majority  of  cases  have  declined  to  enforce  the 
orders  of  the  Commissioners  in  this  regard. 

There  is,  however,  one  phase  of  the  law  bearing  on  thisj 
question  which  has  not  thus  far  been  discussed  in  any  re- 
ported decision,  which  amply  supports  the  position  taken  by 
the  Commission,  which  may  be  stated  as  follows:  It  must  be 
conceded  that  the  statute  declares  it  to  be  unlawful  for  a  car- 
rier to  discriminate  against  a  shipper.  Such  discrimination  has 
been  uniformly  held  to  be  illegal.  What  authority  is  there 
then  to  support  the  proposition  that  a  carrier  may  discriminate 
against  a  connecting  carrier,  even  upon  the  theory  that  a  car- 
rier has  a  right  to  select  its  forwarding  agent  from  among  com- 
peting connecting  lines.  If  such  selection  operates  to  discrimi- 
nate tmjustly  against  a  competing  connecting  carrier,  the  stat- 
ute declares  the  act  to  be  unlawful.  The  right  of  a  carrier  to 
make  through  connections  on  the  same  terms  and  conditions  as 
are  given  to  competing  connecting  lines  is  a  property  right,  as 
much  so  in  a  carrier  as  it  is  in  a  shipper.  The  connecting  car- 
rier like  the  shipper  is  entitled  to  the  equal  protection  of  the 
laws,  under  the  Fourteenth  Amendment,  and  cannot  be  deprived 
of  its  property  arbitrarily  or  without  due  process  of  law.  The 
law  places  all  carriers  engaged  in  interstate  commerce  upon  an 
equality,  in  that  one  shall  not  discriminate  against  the  other. 
The  act  of  a  carrier  in  refusing  to  give  to  a  connecting  line  the 
svme  rate  and  facilities  for  through  freight  that  it  gives  to  a 
competing  connecting  line,  whereby  the  business  of  the  latter 
is  diverted,  injured,  or  destroyed,  thereby  deprives  it  not  only 
of  its  property  without  due  process  of  law,  but  by  its  act  the  com- 
petitor is  deprived  of  the  equal  protection  of  the  laws.  Such 
an  act  clearly  operates  as  a  discrimination  against  the  carrier 
injured,  and  such  discrimination  is  expressly  forbidden  and  de« 
clared  to  be  unlawful  by  the  Interstate  Commerce  Act. 
6 
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The  authorities  on  this  branch  of  the  law  are  as  follows: 

Diicrimination  among  Carrien  —  Equal  Facilities  CompellecL 

—  The  New  York  and  Northern  railroad  secured  from  the  In- 
terstate Commerce  Commission  an  order  requiring  the  New 
York  and  New  England  railroad  to  afford  the  petitioner  equal 
facilities  to  those  furnished  by  the  New  England  road  to  the 
Housatonic  railroad.  Application  was  made  to  United  States 
Circuit  Court  (So.  Dist.  N.  Y.)  to  enforce  the  order.  The  peti- 
tioner charged  that  defendant  had  deprived  the  petitioner  of 
reasonable^  proper,  and  equal  facilities  (as  compared  with  those 
afforded  to  the  Housatonic  road,  a  competing  connecting  line) 
for  the  interchange  of  traffic  between  petitioner  and  defendant. 
It  was  also  shown  that  defendant  discriminated  against  the  peti- 
tioner in  rates;  that  a  contract  for  a  joint  through  traffic, 
formerly  in  force,  was  withdrawn,  and  defendant  threatened  to 
close  the  through  route  via  petitioner's  line,  and  refused  to  ac- 
cept freight  at  all  on  through  bills,  thus  compelling  petitioner's 
patrons  to  attend  at  Brewster's  —  the  point  of  connection  —  to 
transfer  and  rebill  their  goods.  The  Commission  found  the  facts 
in  favor  of  petitioner  and  held  that  the  defendant  was  guilty  of 
discrimination  in  rates  and  charges  for  interchange  of  traffic  and 
in  arrangements  for  through  lines  for  freight  traffic.  Defend- 
ant complied  with  the  order  in  so  far  as  to  desist  from  refusing 
freight  on  through  bills,  and  restored  the  joint  through  tariff. 
But  defendant  so  arranged  the  running  of  its  trains  that  the  fa- 
cilities for  interchange  were  substantially  no  better  than  before 
service  of  the  order.  The  court,  Lacombe,  J.,  held  that  the 
order  could  not  be  evaded  by  the  devices  resorted  to.  New  Yorh 
and  Northern  v.  New  York  and  New  England,  50  Fed.  Rep, 
867  (May,  1892,  Cir.  Ct.  So.  Dist.  N.  Y.). 

In  construing  section  4  of  the  act,  with  regard  to  the  long  and 
short  haul  provision,  it  was  held  that  two  railroads  cannot  be 
compelled  to  unite  in  making  joint  through  rates  over  con- 
necting lines,  if  they  do  not  choose  to  do  so  voluntarily.  Chicago 
Railroad  v.  Osborne,  52  Fed.  Rep.  912.  But  if  a  carrier  chooses 
to  make  a  joint  through  rate  with  another,  and  refuses  to  give 
the  benefit  of  its  facilities  to  a  competitor,  and  declines  to  make 
equally  favorable  terms  and  conditions  with  the  competitor,  as 
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it  hag  given  its  rivals  such  refusal  constitutes  an  unjust  die- 
crimination  in  rates  and  charges  between  connecting  lines,  which 
is  forbidden  and  made  unlawful  by  section  3  of  the  act. 

The  New  York  and  New  England  railroad  made  joint  through 
tariff  arrangements  with  two  connecting  competing  lines,  to-wit, 
with  the  New  York  and  Northern,  and  with  the  Housatonic 
company.  It  afterward  withdrew  the  joint  through  tariff 
agreement  with  the  New  York  and  Northern,  refused  to  accept 
its  freight  on  through  bills,  and  threatened  to  close  the  through 
route  via  the  Northern  line.  Held  to  be  a  deliberate  refusal  to 
**  afford  all  reasonable,  proper,  and  equal  facilities  for  the  inter- 
change of  'trafiBc*  with  a  connecting  line  which  the  statute 
makes  it  his  aflSrmative  duty  to  afford.^'    lb. 

Judge  Lacombe,  in  a  subsequent  case  (January,  1896,  Pres- 
coti  and  Arizona  Railroad  v.  Atchison  Railroadj  73  Fed.  Rep. 
438),  took  occasion  to  refer  to  the  New  York  and  Northern  case, 
above  reported,  and  citing  some  latter  cases  in  the  Circuit  Court 
of  Appeals,  bearing  on  a  similar  point,  said,  that  he  felt  con- 
strained to  follow  thenx  as  rulings  of  the  Circuit  Court  of  Ap- 
peals. He  referred  to  Little  Rock  v.  St.  Louis  Railroad,  63 
Fed.  Eep.  775;  and  United  States  v.  Trans-Missouri  Freight 
Assoc,  7  C.  C.  A.  15;  S.  C,  58  Fed.  Rep.  58. 

He  held  accordingly  in  the  Prescott  and  Arizona  case,  that  a 
carrier  could  employ  as  its  forwarding  agent  on  through  bills  of 
lading  without  breaking  bulk  one  of  several  competing  carriers 
to  the  exclusion  of  the  others.  Under  the  authorities  existing  at 
the  time  of  his  decision  Judge  Lacombe  said  he  was  obliged  to 
hold  that  there  was  nothing  in  the  Interstate  Commerce  Act  to 
make  such  a  contract  unlawful,  and  further  that  such  a  con- 
tract with  one  carrier  to  the  exclusion  of  other  competitors  was 
not  a  contract  in  unlawful  restraint  of  trade,  or  creating  a 
monopoly  in  violation  of  the  Sherman  Act  of  July  2,  1890. 
Prescott  and  Arizona  Railroad  v.  Atchison  Railroad  (January. 
1896,  Cir.  Ct.  So.  Dist.  N.  Y.),  73  Fed.  Rep.  438.  See  also 
Si.  Louis  Drayage  Co.  v.  Louisville  Railroad,  65  Fed.  Rep.  39 
(December,  1894,  Cir.  Ct.  East  Dist.  Mo.) ;  Oregon  Short  Line  v. 
Northern  Pacific,  61  Fed.  Rep.  158  (C.  C.  A.  9th  Circuit,  April, 
1894),  affirming  51  Fed.  Rep.  465. 

Since   the   decision   in   the  Prescott   and   Arizona   case   by 
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Judge  Lagombe^  the  Supreme  Court  of  the  United  States 
has  reversed  the  Trans-Missouri  case  (166  U.  S.  290),  hold- 
ing that  the  contract  which  was  the  subject  of  complaint  in 
that  case  was  illegal  and  void,  and  created  a  monopoly  in  re- 
straint of  trade  in  violation  of  the  Sherman  Anti-Trust  Law  of 
July  2,  1890.  Compare  also  the  case  decided  in  April,  1896. 
Augitsta  Railroad  v.  Wrightsville  Railroad,  holding  that  such 
an  agreement  by  a  carrier  with  a  connecting  line  to  the  exclu- 
sion of  competitors  was  illegal,  created  an  unjust  discrimination, 
and  could  be  remedied  by  invoking  a  writ  of  mandamus  to  com- 
pel the  resisting  carrier  to  forward  the  freight  of  the  competitor 
on  like  terms,  and  furnish  like  facilities  as  were  furnished  to  the 
rival  competitor.  Augusta  Railroad  v.  Wrightsville  Railroad,  74 
Fed.  Bep.  522  (April,  1896,  Cir.  Ct.  So.  Dist.  Ga.).  For  a  fuller 
report  of  this  case,  see  postj  page  239.  See  also  Bigbee  Packet 
Co.  V.  Mobile  Railroad,  60  Fed.  Rep.  545,  ante,  page  73,  which 
holds  that  a  connecting  carrier  discriminated  against  by  another 
carrier  who  sustains  damages  thereby  may  sue  at  law,  and  re- 
cover such  damages. 

Ditorimination  among  Carriers  —  Belief  Befused The  au« 

thorities  holding  that  a  carrier,  though  it  cannot  discriminate 
against  a  shipper,  may,  under  circumstances  to  a  limited  degree, 
discriminate  against  a  connecting  carrier,  provided  the  public 
are  not  thereby  inconvenienced,  are  as  follows : 

DitoriminatioiL  among  Carriers  —  Advance  Payments — 
Throngh  Billing. —  It  has  been  held  that  a  common  carrier  en- 
gaged in  interstate  commerce  may  lawfully  discriminate  against 
another  carrier  under  the  Interstate  Commerce  Act  by  demand- 
ing payment  of  freight  charges  in  advance  when  such  freight  is 
delivered  to  it  by  a  connecting  carrier.  It  was  held  further  that 
it  was  not  an  unlawful  discrimination  for  such  carrier  to  re- 
ceive the  freight  of  another  connecting  carrier  withont  exact- 
ing freight  charges  in  advance.  A  carrier  may,  if  it  chooses, 
advance  freight  charges  to  one  connecting  carrier  and  refuse  to 
make  such  advances  to  another  connecting  carrier.  Chdf  Rail- 
road V.  Miami  SS.  Co,,  86  Fed.  Rep.  407  (C.  C.  A.  March, 
1898),  reversing  lower  court. 

One  carrier  may,  if  it  chooses,  contract  with  one  connecting 
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earner  for  through  tranflportation,  through  joint  traffic,  through 
billings  and  for  the  division  of  through  rates.  A  refusal  to  make 
a  similar  contract  with  another  competing  or  connecting  car- 
rier the  court  held  would  not  operate  as  a  discrimination  or 
unlawful  prejudice  under  section  3  of  the  Interstate  Commerce 
Act    lb. 

As  to  whether  such  acts,  whereby  equal  facilities  were  granted 
one  carrier  to  the  exclusion  of  another,  created  a  monopoly,  con- 
demned by  the  Sherman  Anti-Trust  Act,  the  court  did  not  de- 
cide, for  the  reason  that  that  question  could  be  raised  only  in  an 
action  brought  by  or  on  behalf  of  the  government  of  the  United 
States  as  a  party  plaintifF.    lb. 

The  carrier  can,  however,  in  a  suit  brought  by  it,  sue  a  con^ 
necting  carrier  for  treble  damages  under  section  7  of  the  Sher- 
man Act,  if  it  can  show  that  it  has  been  injured  in  its  business  or 
property  by  the  unlawful  act  of  such  carrier.  See  Sherman  Act, 
section  7,  post,  page  145. 

The  Little  Sock  Cases.—  The  plaintiff's  road  extended  from 
Memphis  to  Little  Rock;  the  defendant's  road  extended  from 
Memphis  to  Little  Eock,  and  thence  south  into  Texas.  The  de- 
fendant refused  to  contract  with  plaintiff  for  through  routing 
and  through  rating  over  its  road.  Plaintiff  claimed  also  that 
defendant  contracted  with  the  Bald  Knob  branch  road  and  the 
Hot  Springs  road  to  sell  through  tickets  from  Memphis  and  to 
points  south  over  the  roads  of  the  latter  companies,  and  that  the 
latter  sold  through  tickets  over  their  own  and  defendant's  roads 
and  refused  to  sell  through  tickets  to  Memphis  and  points  south 
over  plaintiff's  road  on  same  terms  and  conditions.  Plaintiff 
prayed  for  an  injunction  commanding  the  defendant,  the  Hot 
Springs  road,  and  its  agents  to  sell  through  tickets  to  Memphis 
and  points  south,  over  plaintiff's  road  on  same  terms  a* 
charged  to  persons  buying  tickets  over  the  Bald  Knob  branch, 
and  to  check  baggage  with  same.  The  court  held  that  it  was 
not  an  unjust  and  unfair  preference  or  discrimination  for  de- 
fendant to  sell  tickets  over  its  own  line,  in  preference  to  plain- 
tiff's, and  that  the  court  had  no  power  to  compel  it  to  do  so. 
Injunction  denied  and  bill  subsequently  dismissed.  Little  Rock 
Railroad  v.  St.  Louis  Railroad,  41  Fed.  Rep.  559  (March,  1890, 
Cir.  Ct.  ed.  Ark.). 
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The  question  as  to  whether  the  making  of  the  contract  com- 
plained of  between  the  defendant  carriers  and  defendant's  re- 
fusal to  carry  persons  over  plaintiff's  road  amounted  to  a  "  dis- 
crimination in  rates  and  charges  between  connecting  lines''  in 
violation  of  section  3  of  the  act,  was  not  raised,  discussed,  or 
passed  upon  by  the  court  in  the  above  case.  But  that  question 
was  litigated  in  the  case  of  the  Little  Bock  Railroad  v.  East 
Tennessee  Railroad,  47  Fed.  Rep.  771,  based  on  facts  substan- 
tially similar. 

In  the  case  referred  to  it  was  alleged  that  the  defendants,  the 
Iron  Mountain  and  East  Tennessee  roads,  had  entered  into  a 
traffic  arrangement  whereby  they  sold  through  tickets  to  points 
beyond  Little  Bock,  over  the  Bald  Knob  branch  of  the  Iron 
Mountain,  the  benefits  of  which  were  refused  to  plaintiff.  The 
Iron  Mountain  refused  to  sell  through  tickets  over  plaintiff's 
road  to  Memphis  and  points  beyond.  The  East  Tennessee  re- 
fused to  sell  through  tickets  over  plaintiff's  road  and  the  Iron 
Mountain  refused  to  recognize  such  tickets  on  its  road.  Plain- 
tiff claimed  that  defendant  carriers  thereby  unjustly  discrimi- 
nated against  it.  Defendants  demurred  to  the  bill.  The  court 
sustained  the  demurrer,  holding  that  the  facts  alleged  did  not 
constitute  unjust  discrimination  among  the  carriers.  "It  is  a 
misnomer,"  said  the  court,  "  to  call  that  which  the  Iron  Moun- 
tain is  doing  *  a  discrimination '  against  the  plaintiff  under  the 
act.  It  is  not  the  case  of  a  road  preferring  unjustly,  unduly,  and 
unreasonably  one  of  two  other  equally  adequate  carriers  from  a 
given  point  to  a  given  point,  but  the  case  of  a  competitor  or 
rival  so  doing  its  business  and  using  its  powers  of  ownership  as 
to  divert  travel  from  its  rival  to  itself."  Little  Rock  Railroad  v. 
East  Tennessee  Railroad,  47  Fed.  Rep.  771  (September,  1891, 
Cir.  Ct.  West.  Dist.  Tenn.). 

Little  Eock  Cases  —  Facilities  to  Carrier  —  Use  of  Tracks — 

In  suits  brought  in  the  eastern  district  of  Arkansas  by  one  car- 
rier against  other  carriers  for  a  violation  of  the  second  clause 
of  section  3  for  refusal  by  defendants  to  furnish  plaintiff,  a 
competing  connecting  carrier,  equal  facilities  for  interchange 
of  traffic,  the  court  on  demurrer  dismissed  the  bills  and  denied 
plaintiff  the  relief  sought.    This  apparent  violation  of  the  pro- 
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visions  of  the  statute  was  excused  on  the  ground  of  ownership 
of  the  through  line.  The  court  said  that  defendants  were  not 
required  to  allow  plaintiffs  ^^  the  use  of  their  tracks  "  to  enable 
plaintiff  to  do  business  as  a  carrier  of  interstate  commerce.  As 
the  relief  sought  could  not  be  granted  without  the  use  of  de- 
fendant's tracks^  and  requiring  defendants  to  haul  freight  in 
other  cars  than  their  own^  over  their  own  tracks,  at  a  less  rate 
than  they  would  receive  if  the  freight  was  hauled  in  their  own 
cars,  the  relief  could  not  be  granted.  The  court  held  further 
that  defendant  operating  a  connecting  road,  while  it  permitted 
through  billing  and  routing  to  one  of  defendants,  could  not  be 
required  to  give  the  same  facilities  to  plaintiff,  although  they 
possessed  all  the  necessary  tracks  and  terminal  facilities.  That 
defendant  could  insist  that  all  freight  offered  by  plaintiff  must 
be  carried  in  defendant's  cars,  and  that  defendant  could  law- 
fully require  reloading  and  rebilling  at  local  rates.  That  de- 
fendant could  permit  the  use  of  its  tracks  to  one  competing  con- 
necting line  to  the  exclusion  of  another.  Little  Rock  Railroad 
V.  St.  Louis  and  Iron  Mountain  (January,  1894),  59  Fed.  Rep. 
400;  affirmed,  September,  1894,  63  Fed.  Rep.  775.  See  also 
Cowan  V.  Bond,  39  Fed.  Rep.  54  (May,  1889,  Cir.  Ct.  So.  Dist. 
Miss.).  See  also  Oregon  Short  Line  v.  Northern  Pacific,  61 
Ped.  Rep.  158  (C.  C.  A.,  9th  Circuit,  April,  1894),  affirm- 
ing 51  Fed.  Rep.  465,  holding  that  a  carrier  may  agree  to 
prepay  freight  received  by  it  from  one  connecting  carrier  and 
refuse  to  do  so  for  another  competing  connecting  carrier.  Com- 
pare New  York  and  Northern  Railroad  v.  New  York  and  New 
England,  50  Fed.  Rep.  867,  ante,  page  82,  and  cases  supra. 

Little  Bock  Cases  in  Supreme  Court. —  The  Supreme  Court  of 
the  United  States  did  not  pass  upon  the  merits  involved  in  the 
discussion  in  the  Little  Rock  cases.  They  were  dismissed  upon 
a  technicality  as  to  the  jurisdiction  of  the  Supreme  Court 
at  that  time.  In  the  case  of  Little  Rock  and  Memphis  v.  East 
Tennessee  an  appeal  was  taken  directly  to  the  Supreme  Court 
from  a  decree  of  the  Circuit  Court  of  the  United  States  for  the 
western  district  of  Tennessee.  The  Circuit  Court  had  dismissed 
the  complainant's  bill  in  its  suit  in  equity  for  an  injunction  to 
enforce  an  order  of  the  Interstate  Commerce  Commission  for  re- 
fusal to  afford  complainant  "the  same  equal  facilities  as  are 
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afforded  to  any  other  connecting  road/'  and  for  other  relief.  The 
Supreme  Court  held  that  as  the  law  then  existed  the  appeal  would 
not  lie  unless  it  clearly  appeared  that  the  subject  in  dispute  shall 
be  of  the  value  of  $2^000.  Appeal  dismissed.  Littte  Rock  and 
Memphis  v.  East  Tennessee,  159  U.  S.  698^  December,  1895. 
Citing  Interstate  Com.  Co.  v.  Atcheson  Railroad,  149  U.  S.  264. 

The  court,  in  the  case  of  the  Little  Rock  v.  St.  Louis  and  Iron 
Mountain  (59  Fed.  Rep.  400;  affirmed,  63  Fed.  Sep.  775),  hold- 
ing  that  a  carrier,  while  giving  through  facilities  to  one  connect- 
ing line,  could  compel  another  to  use  different  cars,  break  bulk, 
and  re-load,  did  not  refer  to  section  7  of  the  Commerce  Act,  nor 
construe  the  provisions  of  that  section  which  forbids  a  carrier 
to  compel  carriage  in  different  cars,  or  change  of  time-table,  or 
breaking  bulk,  stoppage,  or  interruption  when  used  as  a  device  to 
prevent  the  carriage  of  freight  from  being  continuous,  or  to 
evade  in  anywise  the  provisions  of  the  act. 

On  the  question  of  discrimination  by  a  carrier  in  making  joint 
through  rates  with  one  connecting  line  to  the  exclusion  of  an- 
other, the  language  of  Judge  Lacombb,  in  the  New  York  and 
Northern  case  above  cited,  is  still  pertinent,  since  the  decision 
reversing  the  Trans-Missouri  case  (166  II.  S.  290),  and  the  re- 
cent decisions  in  the  Addystone  Pipe  case  and  the  Northern  Se- 
curities  Merger  case.  In  the  New  York  and  Northern  case,  the 
court  enforced  the  order  of  the  Interstate  Commerce  Commission 
directing  the  discrimination  against  the  plaintiff  carrier  to  cease. 
Judge  Lacombe,  in  the  case  referred  to,  said :  "  The  only  link  be- 
tween them,  i.  e.,  between  the  New  York  and  New  England  Com- 
pany and  the  Housatonic  Company,  is  such  community  of  in- 
terest as  springs  from  the  existence  of  the  contract  for  the  inter- 
change of  traffic,  which  it  is  claimed  secures  the  Housatonic 
road  unequal  facilities.  If  it  be  that  such  a  contract  makes  each 
line  a  mere  continuation  or  extension  of  the  other  it  is  hard  to 
conceive  how  a  case,  of  refusing  equal  facilities,  could  ever  be 
made  out/*  The  court  granted  the  relief  prayed  for  and  enforced 
the  order  of  the  Interstate  Commerce  Commission  requiring  de- 
fendant company  to  afford  plaintiff  equal  facilities  with  the 
Housatonic  Company  and  to  cease  discrimination  against  plain- 
tiff in  through  rates.  New  York  and  Northern  Railroad  v.  New 
York  and  New  England,  50  Fed.  Bep.  867. 
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Througk  Sates  — -  liability  of  ConnectiiLg^  lines.—-  In  the  ab- 
sence of  an  agreement  to  extent  its  liability  beyond  its  own  lines 
a  carrier  taldng  freight  and  passengers  for  transportation  to 
points  on  connecting  lines  is  not  liable  for  loss  or  injury  re- 
Bnlting  beyond  its  own  line.  And  an  advertisement  by  the  car- 
rier that  it  rons  or  connects  with  trains  of  another  company, 
BO  as  to  form  through  lines  without  breaking  bulk  or  transferring 
passengers,  is  not  sufficient  to  establish  a  contract  under  which 
profits  and  losses  are  shared  with  connecting  lines,  so  as  to 
render  the  carrier  liable  beyond  its  own  line.  Pennsylvania  RaiU 
road  V.  Jones,  165  U.  S.  333. 

§4.  Long  and  Short  Haul  Begnlations  —  Power  of  Com- 
miiiion  as  to.—  That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisiooB  of  this  act  to 
charge  or  receive  any  greater  compensation  in  the 
aggregate  for  the  transportation  of  passengers  or  of 
like  kind  of  property,  under  substantially  similar  cir- 
cumstances and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direc- 
tion, the  shorter  being  included  within  the  longer  dis- 
tance; but  this  shall  not  be  construed  as  authorizing 
any  common  carrier  within  the  terms  of  this  act  to 
charge  and  receive  as  great  compensation  for  a  shorter 
as  for  a  longer  distance:  Provided,  however,  That 
upon  application  to  the  Commission  appointed  under 
the  provisions  of  this  act,  such  common  carrier  may, 
in  special  cases,  after  investigation  by  the  Commission, 
be  authorized  to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  passengers  or  prop- 
erty ;  and  the  Commission  may  from  time  to  time  pre- 
scribe the  extent  to  which  such  designated  conmion 
carrier  may  be  relieved  from  the  operation  of  this 
aection  of  this  act. 

Object  and  Soope  of  Section  4. —  The  provisions  of  this  sec- 
tion, familiarly  known  as  the  "  long  and  short-haul  clause  ^'  of 
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the  act,  was  intended  to  protect  shippers  in  certain  localities 
from  being  discriminated  against  in  favor  of  shippers  in  local!* 
ties  farther  from  the  initial  point  of  shipment.  Goods  are 
shipped  on  through  bills  of  lading  across  the  continent  from 
Kew  York,  Boston,  Baltimore,  and  other  ports  on  the  Atlantic 
seaboard  to  San  Francisco,  Ijos  Angeles,  Portland,  and  other 
points  on  the  Pacific  coast,  and  to  the  multitude  of  intermediate 
points.  The  intention  of  Congress  was  to  protect  a  shipper, 
whose  goods  were  carried  but  a  short  distance,  from  paying 
more  for  transportation  of  his  merchandise  than  a  shipper  whose 
goods  were  carried,  under  similar  circumstances  and  conditions, 
a  much  longer  distance  in  the  same  direction. 

In  construing  this  most  important  section  the  Supreme  Court 
of  the  United  States  have  laid  down  the  rule,  in  some  cases,  that 
competition,  no  matter  where  it  originates,  and  whether  actual 
or  potential,  creates  a  dissimilarity  of  circumstances  and  condi- 
tions, which  will  justify  the  carrier  in  charging  more  for  a 
short  than  for  a  long  haul  over  its  line  for  like  merchandise  car- 
ried in  the  same  general  direction.  The  question,  therefore,  as 
to  what  constitutes  bona  fide  competition  seems  to  be  the  prin- 
cipal inquiry  involved  in  controversies  arising  under  section  4. 

Domestic  Commerce  —  Long  and  Short-haul  Clause. —  A  State 
may  constitutionally  prohibit  a  short-haul  charge  in  excess  of  a 
Icng-haul  charge  in  case  both  hauls  are  within  the  limits  of  the 
State.  But  if  the  direct  result  of  a  rate  fixed  by  State  law  or 
the  State  Railroad  Commission  on  points  within  its  borders  oper- 
ates to  regulate  the  interstate  rate  fixed  by  the  carrier  so  as  to 
impair  its  business,  the  local  rate  fixed  by  the  State  will  be  held 
to  be  a  regulation  of  interstate  commerce  and  void  for  that 
reason.    Louisville  &  N.  R,  Co,  v.  Eubank,  184  TJ.  S.  27. 

Defendant's  road  extended  from  Nashville,  Tenn.,  to  Louis- 
ville, Ky.,  a  distance  of  185  miles.  The  road  passed  through 
Franklin,  Ky.,  and  the  distance  from  Franklin  to  Louisville, 
Ky.,  was  but  134  miles.  The  rate  charged  upon  tobacco  from 
Knoxville  to  Louisville  was  twelve  cents  per  hundred  pounds, 
while  upon  tobacco  shipped  by  Eubank,  defendant  in  error,  from 
Franklin  to  Louisville,  he  was  charged  twenty-five  cents  per  hun- 
dred.   Under  the  Constitution  and  laws  of  Kentucky  this  rate 
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of  twenty-five  cents  per  hundred  on  tobacco  shipped  from  Frank- 
lin to  Louisville  was  claimed  to  be  illegal,  because  it  was  greater 
than  the  charge  imposed  for  hauling  tobacco  from  Enoxville 
to  Louisville,  for  which  the  rate  was  but  twelve  cents  per  hun- 
dred. Eubank  sued  the  carrier  to  recover  the  excess,  to-wit, 
thirteen  cents  per  pound  on  145,245  pounds  of  tobacco,  shipped 
b/  him  from  Franklin  to  Louisville.  The  carrier  demurred  and 
the  demurrers  were  overruled  by  the  Circuit  Court  of  Simpson 
county,  Kentucky.  Defendant  then  interposed  special  pleas  to 
which  plaintiff  demurred  and  judgment  was  given  sustaining 
these  demurrers  and  awarding  plaintiff  judgment  for  $181.88, 
the  excessive  freight  and  costs.  The  case  went  directly  to  the 
United  States  Supreme  Court,  no  ruling  having  been  made 
thereon  by  the  Supreme  Court  of  Kentucky,  presumably  for 
the  reason  that  the  amount  involved  gave  no  right  to  review  in 
the  Supreme  Court  of  the  State.  The  judgment  was  reversed 
in  the  Federal  court,  upon  the  ground  that  by  the  demurrer  it 
was  admitted  that  the  carrier  would  be  obliged  to  give  up  its 
business  of  hauling  freight  from  Nashville  to  Louisville  unless 
it  made  its  rate  twelve  cents  per  hundred,  which  is  below  what 
is  fair  and  reasonable  between  those  points  by  reason  of  water 
competition.  That  if  the  rate  were  fixed  at  twenty-five  cents 
per  hundred  between  the  points  named  the  carrier  averred  it 
could  get  no  business.  For  this  reason  it  claimed  that  the  opera- 
tion of  the  State  Constitution  and  the  statute  based  on  it  oper- 
ated to  interfere  with  a  regulation  of  interstate  commerce  and 
was,  therefore,  void.  The  majority  of  the  court  held  that  the 
operation  of  the  laws  of  Kentucky  on  the  facts  admitted  by  the 
demurrer  affected  a  regulation  of  interstate  commerce,  although 
it  related  directly  to  points  of  shipment  in  Kentucky  and  was, 
therefore,  void.    lb, 

long  and  Short  Haul  —  Competition  Primary  Factor. —  In 

construing  the  provisions  of  the  Interstate  Commerce  Act  with 
respect  to  the  long  and  short-haul  clause,  regard  must  be  had 
to  the  competition  which  exists  to  points  affected.  Interstate 
Com.  Co.  V.  Alabama  Railroad,  168  IT.  S.  144. 

The  Board  of  Trade  of  Troy,  Ala.,  complained  that  defendants 
charged  a  higher  rate  for  goods  shipped  from  the  seaboard  to. 
Troy  than  on  shipments  of  similar  goods  carried  through  Troy 
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to  Montgomery,  a  point  a  longer  distance  than  Troy,  being  dis- 
tant fifty-two  miles  farther.  It  was  claimed  that  Troy  was  in 
active  competition  with  Montgomery  for  business,  and  that  de- 
fendants discriminated  unjustly  in  their  rates  against  Troy  and 
gave  to  Montgomery  an  undue  preference  or  advantage  on  cer- 
tain commodities,  charging  as  follows :  $3.22  per  ton  on  phos- 
phate rock  to  Troy,  and  but  $3  per  ton  to  Montgomery,  and  all 
such  rock  hauled  to  Montgomery  must  of  necessity  be  hauled 
through  Troy.  That  rates  on  cotton  shipped  to  Atlantic  ports 
were  forty-seven  cents  per  hundred  from  Troy  and  only  forty 
cents  from  Montgomery,  a  longer  distance,  and  other  like  dis- 
criminations set  forth  in  the  complaint.  After  a  full  hearing 
before  the  Interstate  Commerce  Commission  the  latter  made  an 
order  directing  the  carriers  "  to  cease  and  desist  '*  from  charging 
more  on  shipments  to  Troy  than  to  Montgomery  on  cotton  and 
other  commodities  set  forth  in  detail  in  the  order.  The  carriers, 
who  claimed  that  the  circumstances  and  conditions  between  the 
points  were  dissimilar,  by  reason  of  competition,  refused  to  obey 
the  order  and  the  Commission  filed  a  bill  to  compel  obedience  to 
it  The  bill  was  dismissed  and  the  dismissal  affirmed  in  the 
Court  of  Appeals.  In  the  United  States  Supreme  Court  (Har- 
lan, J.,  dissenting)  the  decree  appealed  from  was  affirmed.    lb. 

The  court  held  that  the  existence  of  competition  between  com- 
peting carriers  was  a  fact  which  rendered  conditions  of  ship- 
ment under  the  long  and  short-haul  clause  of  the  act  substan- 
tially dissimilar.  That  the  second  section  of  the  act  for- 
bidding special  rates,  rebates,  and  drawbacks  competition  aflfect- 
ing  rates  had  no  application.    lb. 

The  court,  in  order  to  limit  the  scope  of  its  decision  in  this 
regard,  observed :  ^*  We  do  not  hold  that  the  mere  fact  of  compe- 
tition, no  matter  what  its  character  or  extent,  necessarily  relieves 
the  carrier  from  the  restraint  of  the  third  and  fourth  sections, 
but  only  that  these  sections  are  not  so  stringent  and  imperative 
as  to  exclude  in  all  cases  the  matter  of  competition  from  con- 
sideration in  determining  the  questions  of  *  undue  or  unreason- 
able preference  or  advantage,'  or  what  are  '  substantially  simi- 
lar circumstances  and  conditions.' *'  lb.  Citing  Cincinnati 
Railway  v.  Interstate  Com.  Co.,  162  TJ.  S.  184;  Texas  an$ 
Pacific  V.  Interstate  Com.  Co.,  162  U.  S.  197. 
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Long  and  Short  Haul  —  Ciompetition.—  The  fourth  section 
of  the  Interstate  Commerce  Act  is  violated  if  the  carrier  charges 
more  for  a  shorter  than  for  a  longer  distance,  and  the  circum- 
stances and  conditions  at  the  longer  distance  point  are  substan- 
tially similar  to  those  at  the  shorter  distance  point.  But  if  it 
is  shown  that  the  circumstances  and  conditions  at  the  longer 
distance  point  are  substantially  dissimilar  the  statute  has  not 
been  violated.  Interstate  Com.  Co.  v.  Western  Railroad  (June, 
1898,  Cir.  Ct.  No.  Dist.  Ga.),  88  Fed.  Kep.  186;  affirmed,  93 
Fed.  Eep.  83. 

Competition  at  a  given  point  will  create  such  dissimilarity  in 
circumstances  and  conditions  as  will  justify  the  carrier  in  charg- 
ing more  for  a  short  than  for  a  long  haul  over  its  line.  But  the 
competition  must  be  bona  fide  and  substantial  and  not  imaginary 
or  trifling.  Such  charge  if  justified  by  genuine  competition  can 
scarcely  be  said  to  create  an  undue  or  unreasonable  preference 
under  section  3.  Section  2  of  the  act  deals  wholly  with  shippers 
and  moneys  paid  by  them  to  the  carrier,  and  does  not  relate  to 
inequality  of  rates  with  respect  to  particular  localities.    lb. 

One  of  the  circumstances  to  be  considered  which  will  justify 
the  carrier  in  charging  more  for  a  short  than  for  a  long  haul  is 
competition,  not  merely  between  carriers  by  rail  and  carriers  by 
water,  but  competition  generally  between  rival  carriers.  *^  That 
which  the  act  does  not  declare  unlawful,^*  says  Judge  Coolby, 
**'  must  remain  lawful  if  it  was  so  before,  and  that  which  it  failed 
to  forbid,  the  carrier  is  left  at  liberty  to  do  without  permission  of 
any  one."  Brewer  v.  Central  Georgia  Railroad,  84  Fed.  Rep. 
258  (January,  1898,  Cir.  Ct.  So.  Dist.  Ga.). 

In  the  case  cited  plaintiffs,  wholesale  merchants  of  Griffin,  Ga., 
secured  from  the  Interstate  Commerce  Commission  an  order 
directing  defendant  to  desist  from  charging  greater  freight 
rates  from  Cincinnati  and  Louisville  to  Griflin  than  it  charged 
from  the  same  points  to  Macon,  being  sixty  miles  farther.  The 
action  was  brought  in  the  United  States  Circuit  Court,  southern 
district  of  Georgia,  to  enforce  the  order.  The  court,  after  a  care- 
ful review  of  the  facts,  denied  the  application  for  a  mandatory 
injunction,  and  dismissed  the  bill.  The  court  held  that  the 
facts  showed  that  the  competition  existing  at  Macon  created 
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a  dissimilarity  of  circumstances  and  conditions  which  justified 
the  increased  charge  for  the  shorter  haul.     lb. 

Where  a  greater  charge  is  made  for  a  shorter  than  for  a  longer 
haul  by  the  carrier,  it  is  competent  for  the  carrier  to  show  the 
existence  of  competition  to  justify  the  rate  charged,  if  it  ap- 
pears that  such  competition  has  a  substantial  and  material  affect 
upon  traffic  and  rate  making,  even  though  the  competition  i.s 
between  carriers  who  are  all  subject  to  the  Interstate  Com- 
merce Act.  Interstate  Com.  Co.  v.  Southern  Railway,  105  Fed. 
Bep.  703. 

The  court  was  asked  to  enforce  an  order  of  the  Interstate 
Commerce  Commission  directing  defendants  to  desist  from 
charging  more  for  freight  carried  from  Atlantic  ports  to  Pied- 
mont, Ala.,  than  was  charged  for  freight  from  same  points  to 
Anniston,  Ala.,  a  shorter  distance.  The  Commission  ruled  that 
the  evidence  showed  that  the  rates  to  Piedmont  were  not,  in 
themselves,  excessive  or  unreasonable,  but  that  they  were  unrea- 
sonable and  unjust  as  compared  with  the  rates  to  Anniston  in 
that  they  gave  to  the  latter  city  an  undue  preference  or  ad- 
vantage, and  subjected  the  former  to  an  undue  prejudice  or 
disadvantage  in  territory  in  which  they  meet  in  active  competi- 
tion. The  court  held  that  the  evidence  offered  by  the  carriers 
of  competition  among  carriers  to  the  points  in  question  should 
have  been  considered.  If  the  evidence  justified  the  conclusion 
that  it  was  bona  fide,  it  was  a  justification  of  the  rates  charged, 
because  the  conditions  and  circumstances  became  thereby  sub- 
stantially dissimilar.    lb. 

Citing  Interstate  Com.  Co.  v.  United  States,  162  U.  S.  197 ; 
Railroad  v.  Behlmer,  175  U.  S.  654;  Interstate  Com.  Co.  v- 
Alabama  Railway,  168  U.  S.  144. 

Bona  Fide  Competition  —  IMsflimilarity  —  Discrimination. — 

When  a  violation  of  the  long-and-short-haul  clause  of  the  Inter- 
state Commerce  Act  is  charged,  competition  ib  one  of  the  ele- 
ments which  enter  into  the  determination  whether  the  conditions 
arc  similar.  If  a  dissimilarity  is  found,  then  the  further  ques- 
tion arises  whether  the  dissimilarity  is  so  great  as  to  justify  the 
discrimination  which  is  complained  of.  East  Tennessee  R.  Co. 
X.  Interstate  Com.  Co.,  181  U.  S.  1.    Citing  Texas  £  Pac.  R.  Co. 
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V.  Interstate  Com.  Co.,  162  U.  S.  197 ;  Interstate  Com.  Co.  v. 
Alabama  R.  Co.,  168  U.  S.  144;  Louisville  &  N.  R.  Co.  v. 
BMmer,  175  U.  S.  648,  and  reversing  decree  of  Court  of  Ap- 
peals, 99  Fed.  Sep.  52. 

In  fixing  rates  to  and  from  competitive  and  noncompetitive 
points,  the  carrier  may  take  into  consideration  the  competition 
which  exists,  and  as  to  whether  such  competition  is  substan- 
tial and  controlling  upon  rates.  Such  competition  is  in  and  of 
itself  the  dissimilarity  of  circumstances  and  conditions  described 
in  the  statute.    Ih. 

The  Board  of  Trade  of  Chattanooga,  Tenn.,  sought  redress 
from  the  Interstate  Commerce  Commission  for  an  alleged  vio- 
lation of  the  long-and-short-haul  clause  of  the  Interstate  Com- 
merce Act.  It  was  alleged  that  on  freight  shipped  from  Bos- 
ton, New  York,  Philadelphia,  Baltimore,  and  points  on  the 
eastern  seaboard,  through  Chattanooga,  to  the  cities  of  Nash- 
ville and  Memphis,  far  beyond  Chattanooga,  certain  carriers 
charged  more  for  freight  shipped  to  Chattanooga  than  to  the 
more  distant  points,  Nashville  and  Memphis,  thus  not  only  vio- 
lating the  long-and-short-haul  clause  of  the  act,  but  discrim- 
inating against  Chattanooga.  Held,  that  in  fixing  the  rate,  it 
was  shown  that  the  carriers  were  compelled,  by  reason  of  the 
competition  which  existed  in  rates  to  the  more  distant  cities  of 
Nashville  and  Memphis,  to  charge  less  for  freight  to  those  cities 
than  was  charged  to  Chattanooga,  which  was  a  non-competitive 
point.  That  the  existence  of  this  competition  rendered  the 
circumstances  of  shipments  to  the  respective  points  dissimilar 
within  the  meaning  of  .the  statute,  although  the  lesser  charge 
to  the  competitive  point  may  seemingly  give  a  preference  to  the 
latter.    76. 

The  following  table  shows  the  rates  charged  by  the  carriers 
to  Chattanooga,  Memphis,  and  Nashville,  respectively,  and  which 
was  the  subject  of  complaint : 

Classes  of  Freight.  1       2      3      4      5      6 

To  Chattanooga  114     98     86     73     60    49 

To  Memphis,  310  miles  further 100     85     65     45     38     35 

To  Nashville,  151  miles  further 91     78     60    42     36     31 
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It  was  thus  shown  that  the  oarriers  charged  for  transporting 
25  to  60  per  cent,  less  from  New  York  through  to  NashyiUe, 
than  from  New  York  to  Chattanooga  over  the  same  tracks  and 
in  the  same  trains,  the  distance  to  Chattanooga  being  151  miles 
less  than  to  Nashville.  Defendants  sought  to  justify  by  claim- 
ing that  they  encounteied  competition  at  Nashville.  Potential^ 
but  not  actual;  competition  was  suggested  by  reason  of  water 
rates,  which  might  be  had  on  boats  pMng  the  Cumberland  river 
from  EvansviUe  and  Cincinnati,  at  least  during  part  of  the  year. 
Defendants  also  claimed  competition  to  Nashville,  created  among 
the  carriers  themselves.  The  Circuit  Court  and  Court  of  Ap- 
peals held.  Judge  Taft  writing  the  opinion,  Harlan  and  Lur- 
TON  concurring,  in  the  Court  of  Appeals,  that  there  was  no  evi- 
dence to  sustain  the  claim  as  to  water  competition,  and  that  the 
competition  among  the  carriers  resulted  in  an  agreement  among 
themselves,  which  practically  amounted  to  an  agreement  in  re- 
straint of  trade  to  stifle  competition.  The  Supreme  Court 
reversed  the  Court  of  Appeals,  assigning  error  in  excluding  cer- 
tain evidence  on  these  points  before  the  Commission.    Ih. 

Judge  Taft  on  Actual  and  Potential  Competition. —  In  revere* 
ing  the  East  Tennessee  case,  the  Supreme  Court  (181  U.  S.  1) 
said  that  such  reversal  was  without  prejudice  to  the  right  of 
the  Commission  to  proceed  upon  the  evidence  already  introduced 
before  it,  or  upon  such  further  pleadings  and  evidence  as  it  may 
allow  to  hear  and  determine  the  matter  according  to  law.  How 
far,  upon  such  re-hearing,  the  views  of  the  Circuit  Court  of  Ap* 
peals,  as  expressed  by  Judge  Taft,  may  be  pertinent  could  be 
ascertained  only  upon  a  second  trial  of  the  ease  and  in  view  of 
additional  evidence,  since  the  reversal  was  upon  the  authority 
of  the  Behlmer  case,  175  TJ.  S.  648.  The  opinion  of  Judge 
Taft  on  the  question  of  competition  in  the  East  Tennessee  case, 
in  which  Justice  Harlan,  sitting  in  the  Court  of  Appeals,  con- 
curred, is  interesting.    Judge  Taft  said : 

"It  is  contended  on  behalf  of  the  defendants  that  the  cir- 
cumstances and  conditions  of  their  Nashville  business  are  not 
similar  to  those  of  their  Chattanooga  business,  in  that  at  Nash- 
ville they  encounter  competition  which  they  must  meet  by  low- 
ering their  rates  in  order  to  secure  any  business  at  all,  while 
at  Chattanooga  such  competition  does  not  exist.  This  oompe* 
tition  is  said  to  be  of  two  kinds : 
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"  First,  the  potential,  but  not  actual,  competition  afforded  by 
the  situation  of  Nashville  on  the  Cumberland  river,  by  which 
it  may  be  reached  nine  months  in  the  year  by  steamboat  from 
Evansville  and  Cincinnati.  This  gives  Nashville  water  commu- 
nication with  points  on  the  east  and  west  trunk  lines  whose 
rates  are  33^  per  cent,  less  than  the  southern  rates,  and  thus, 
it  is  said,  makes  it  practically  a  trunk-line  point.  The  evidence 
does  not  sustain  the  claim  that  in  respect  to  through  rates  from 
New  York  to  Nashville  via  Ohio  river  points  the  river  competi- 
tion has  any  effect  whatever.  The  witnesses  for  the  defendants 
admit  that  no  through  freight  from  New  York  to  Nashville  is 
ever  carried  by  the  Ohio  and  Cumberland  rivers;  and  this 
although  the  rates  by  river  are  from  20  to  25  per  cent,  less  than 
the  proportion  of  the  through  New  York  rate  to  Nashville,  col- 
lected by  the  Louisville  &  Nashville  Bailroad  Company  for  car- 
riage from  Cincinnati  to  Nashville.  But  it  is  said  that  if  the 
rate  is  increased  to  Nashville  so  as  to  make  it  the  same  as  that 
to  Chattanooga  then  the  river  lines  will  become  formidable  com- 
petitors of  the  Louisville  &  Nashville  Railroad  Company  in  the 
through  traffic;  and  freight  experts  have  been  produced  by  the 
defendants  who  vaguely  express  the  opinion  that  to  increase  the 
additions  made  to  the  trunk-line  rates  from  New  York  to  Cin- 
cinnati by  the  Louisville  &  Nashville  Railroad  Company,  for  its 
part  of  the  through  carriage  to  Nashville,  would  induce  river 
competition  on  this  traffic. 

"There  has  been  presented  to  us  an  able  argument  to  show 
the  powerful  effect  of  potential  water  competition  upon  railway 
rates  in  cases  where  comparatively  a  small  oercentage  of  the 
freight  is  actually  carried  by  water.  The  effect  of  the  Erie  canal 
upon  grain  rates  of  freight  is  cited  as  a  significant  illustration. 
We  fully  concede  much  of  what  is  contended  on  this  head,  but 
we  find  it  to  have  little  or  no  application  to  the  case  in  hand. 
It  appears  by  the  undisputed  evidence  that  the  rates  of  the 
Louisville  &  Nashville  railroad  from  Cincinnati,  Louisville,  and 
Evansille  have  practically  destroyed,  not  only  the  New  York 
through  business  by  river,  but  the  local  river  business  from  those 
points  to  Nashville.  The  total  amount  of  traffic  on  the  Cumber- 
land river  to  Nashville  is  so  insignificant,  as  compared  with  the 
local  traffic  to  the  same  place,  that  it  is  not  worthy  of  notice. 
Now,  the  local  railway  rates  to  Nashville  from  Ohio  river  point* 
are  about  50  per  cent,  higher  than  the  through  rates  on  New 
York  shipments  between  the  same  points.  To  make  the  through 
New  York  rate  to  Nashville  the  same  as  that  to  Chattanooga,  the 
Louisville  &  Nashville  company  will  not  have  to  charge  as  much 
for  its  part  of  the  carriage  as  its  local  rates.  If  the  local  rates 
have  reduced  river  transportation  to  a  minimum,  it  is  clear  that 
any  increase  on  through  rates,  under  which  they  would  still  be 
7 
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less  than  local  rates^  cannot  affect  river  competition  at  all.  In 
other  words,  the  margin  of  possible  increase  in  the  through  rates, 
without  affecting  river  competition,  includes  all  the  increase 
in  rates  required  to  comply  with  the  order  appealed  from,  even 
if  the  carriers  elect  to  bring  about  the  equali^  enjoined  in  the 
order  by  increasing  the  Nashville  rate  to  the  Chattanooga  rate. 
We  may,  therefore,  eliminate  Cumberland  river  competition  as  a 
factor  in  reaching  our  conclusion. 

"  The  next  question  for  our  consideration  is  whether  the  com- 
petition of  the  trunk  lines  to  Cincinnati,  and  of  the  Louisville 
&  Nashville  railroad  to  Nashville,  makes  the  conditions  of  defend- 
ants' traffic  at  that  place  different  from  those  at  Chattanooga. 
Il  is  settled  in  the  case  of  Interstate  Commerce  Commission  v. 
Alabama  M,  R.  Co.,  168  U.  S.  144,  164,  167,  18  Sup.  Ct.  45,  42 
L.  ed.  414,  that  competition  is  one  of  the  most  obvious  and 
effective  circumstances  that  make  the  conditions  under  which 
a  long  and  short  haul  is  performed  substantially  dissimilar; 
that  the  mere  fact  of  competition,  however,  no  matter  what  its 
extent  or  character,  does  not  necessarily  relieve  the  carrier  from 
the  restraints  of  the  third  and  fourth  sections,  but  only  that  these 
sections  are  not  so  stringent  and  imperative  as  to  exclude  consid- 
eration of  competition  in  determining  dissimilarity  of  conditionfi, 
and  that  competition  may  in  some  cases  be  such  as,  having  due 
regard  to  the  interests  of  the  public  and  the  carrier,  ought  justly 
to  have  effect  upon  the  rates.  It  is  then  the  duty  of  the  com- 
mission and  the  reviewing  courts  in  such  cases  to  consider,  not 
only  the  extent,  but  the  character,  of  the  competition  relied  on 
as  a  justification  for  discrimination  against  the  nearer  point. 
It  must,  therefore,  be  relevant  to  ask  why  such  competition  \^ 
not  also  present  at  the  nearer  point.  If  the  answer  to  the  ques- 
tion is  found  in  the  absence  at  the  nearer  point  of  competing 
railway  lines,  of  water  competition,  and  of  otJier  circumstances 
naturally  creating  competition,  then  the  further  point  may  be 
reasonably  held  to  be  merely  enjoying  in  its  lower  rates  its 
normal  advantages,  which  may  and  do  justly  overcome  the  mere 
disadvantage  of  the  greater  distance  of  the  haul.  But  when  we 
find  that  the  nearer  point  has  not  only  the  advantage  of  less  haul, 
but  also  more  railway  lines  in  actual  competition,  and  that  there 
are  no  other  circumstances  of  substantial  advantage  in  favor 
of  the  more  distant  point,  we  have  a  case  which  the  fourth  section 
of  the  Interstate  Commerce  Ijaw  was  yiassed  to  meet. 

"  It  is  argued  that  the  fact  of  competitive  lower  rates  at  the 
more  distant  point  speaks  for  itself,  and  that  no  amount  of 
argument  can  demonstrate  a  similarity  of  condition  in  the  face 
of  such  a  rate.  This  is  only  one  of  many  arcn^nients  advanced 
on  behalf  of  appellants,  which,  reduced  to  their  last  analysi:?. 
involve,  as  a  major  premise,  that  the  existence  of  a  rate  and 
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movement  of  business  under  it  are  a  complete  justification  of 
it,  and  foreclose  judicial  investigation.  Such  an  assumption  ren- 
ders the  Interstate  Commerce  Law  nugatory  and  useless.  There 
are  other  causes  than  normal  competition  that  produce  discrim* 
inatory  rates.  The  Interstate  Commerce  Law,  it  is  conceded, 
was  intended  to  encourage  normal  competition.  It  forbids  pool- 
ing for  the  very  purpose  of  allowing  competition  to  have  effect. 
But  it  is  not  in  accord  with  its  spirit  or  letter  to  recognize, 
as  a  condition  justifying  discrimination  against  one  locality, 
competition  at  a  more  distant  locality,  when  competition  at 
the  nearer  point  is  stifled  or  reduced,  not  by  normal  restrictions, 
but  by  agreement  between  those  who  otherwise  would  be  compet- 
ing carriers.  The  diflEerence  in  conditions  thus  produced  \^ 
effected  by  a  restraint  upon  trade  and  commerce,  which  is  not 
only  violative  of  the  common  law,  but  of  the  so-called  Federal 
Anti-Trust  Act.  U.  S,  v.  Trans-Missouri  Freight  Assn.,  16C 
TJ.  S.  290,  17  Sup.  Ct.  540,  41  L.  ed.  1007;  U,  S.  v.  Joint 
Traffic  Assn.,  171  IT.  S.  505,  19  Sup.  Ct.  25,  43  L.  ed.  259; 
IJ.  S.  V.  Addysione  Pipe  &  Steel  Co,,  29  C.  C.  A.  141,  85  Fed. 
271.  Certainly  such  a  difference  in  conditions  ought  not  to 
justify  a  difference  in  rates  before  the  Commission  or  the  court. 
"  Chattanooga  is  151  miles  nearer  than  Nashville  to  New 
York  by  the  southern  and  most  direct  routes.  It  has  at  least 
three  through  competing  southern  lines  from  New  York  under 
different  managements.  These  lines  reach  Nashville  over  on*? 
road  from  Chattanooga.  Chattanooga  is  connected  with  Cin- 
cinnati, where  the  stream  of  traflBc  of  the  east  and  west  trunk 
lines  is  reached,  by  a  railroad  335  miles  in  length.  Nashville 
reaches  the  same  city  by  a  railroad  295  miles  in  length.  So  far 
as  the  record  shows,  the  conditions  of  railroad  transportation 
between  Cincinnati  and  Nashville  are  not  substantially  differ- 
ent from  those  between  Cincinnati  and  Chattanooga.  Both  the 
Louisville  &'  Nashville  and  the  Cincinnati  Southern  are  southern 
roads.  The  Louisville  &  Nashville  does  not  encounter  as  much 
unrestricted  competition  at  Nashville  as  the  Cincinnati  South- 
em  at  Chattanooga,  for  the  only  other  line  entering  Nashville 
is  the  Nashville  &  Chattanooga  company,  of  which  the  Louis- 
ville &  Nashville  company  owns  more  than  one-half  the  stock. 
But  it  is  said  that  the  Louisville  &  Nashville  company  is  vitally 
interested  in  building  up  Nashville  by  enabling  her  merchants 
to  compete  with  those  of  cities  on  the  Ohio  river.  Why  should  the 
interest  of  this  company  be  any  greater  in  Nashville  than  that 
of  the  Cincinnati  Southern  railroad  in  Chattanooga?  The  dif- 
ference in  the  Chattanooga  and  Nashville  rates  is  to  be  found 
in  something  other  than  the  physical  conditions  existing  at  the 
two  citiea;  for,  regarding  them  alone,  there  is  no  reasonable 
ground  for  any  substantial  disparity.    The  evidence  shows  that 
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the  rates  to  Chattanooga  from  Cincinnati  and  from  the  eastern 
seaboard  have  always  been  fixed  and  agreed  upon  by  an  associa- 
tion of  the  southern  railway  and  steamship  companies.  The 
Louisville  &  Nashville  company  has  not  been  a  member  of  it, 
but  the  Nashville,  Chattanooga  &  St.  Louis  company,  of  which 
the  Louisville  &  Nashville  company  owns  a  majority  of  the  stock, 
has  always  been  a  member ;  and  so  has  the  Georgia  Central  Rail- 
road &  Banking  Company,  whose  road  from  Atlanta  to  Savannah 
the  Louisville  &  Nashville  company  jointly  operates. 

"  The  association  has  grouped  Chattanooga  with  a  large  num- 
ber of  towns  to  the  south  of  it  for  the  same  rates,  and  all  the 
members  of  the  association  make  their  rates  to  Chattanooga  ac- 
cordingly. The  Cincinnati,  New  Orleans  &  Texas  Pacific  railway 
has  been  a  member  of  this  association,  and  it  is  the  agreement  be- 
tween it  and  the  other  lines  at  Chattanooga  which  has  prevented 
the  lowering  of  its  New  York  rate.  Without  such  an  agreement, 
it  is  not  possible  to  see  why  normal  competition  would  not  give 
Chattanooga  substantially  the  same  rates  as  Nashville.  The 
rosult  of  the  agreement  is  to  deny  to  Chattanooga  the  natural 
advantage  which  direct  connection  with  Cincinnati  secures  to 
Nashville,  and  ought  to  secure  to  Chattanooga.  The  agreement 
U  more  than  a  mere  tacit  understanding  resulting  from  a  praise- 
worthy desire  to  avoid  rate  wars  and  the  carriage  of  goods  at 
less  than  cost ;  for  the  rates  to  Nashville  are  admitted  to  pay  a 
profit  over  the  cost  of  transportation,  and  they  are  from  25  per 
cent,  to  50  per  cent,  less  than  the  Chattanooga  rate  for  a  consid- 
erably longer  haul,  with  no  apparent  difference  in  conditions. 

"  We  are  pressed  with  the  argument  that  to  reduce  the  rates 
to  Chattanooga  will  upset  the  whole  southern  schedule  of  rates, 
and  create  the  greatest  confusion ;  that  for  a  decade  Chattanooga 
has  been  grouped  with  towns  to  the  south  and  west  of  her,  shown 
in  the  diagram;  and  that  her  rates  have  been  the  key  to  th*^ 
southern  situation.  The  length  of  time  which  an  abuse  has  con- 
tinued does  not  justify  it.  It  was  because  time  had  not  corrected 
abuses  of  discrimination  that  the  Interstate  Ct)mmerce  Act  wa^ 
passed.  The  group  in  which  Chattanooga  is  placed,  shown  by 
the  diagram  above,  puts  her  on  an  equality  in  respect  to  eastern 
rates  with  towns  and  cities  of  much  less  size  and  business,  and 
much  further  removed  from  the  region  of  trunk-line  rates,  and 
with  much  fewer  natural  competitive  advantages.  If  taking 
Chattanooga  out  of  this  group  and  putting  it  with  Nashville 
requires  a  readjustment  of  rates  in  the  South,  this  is  no  ground 
for  refusing  to  do  justice  to  Chattanooga.  The  truth  is  that 
Chattanooga  is  too  advantageously  situated  with  respect  to  her 
railway  connections  to  the  north  and  east  to  be  made  the  first 
city  of  importance  to  bear  the  heavier  burden  of  southern  rates, 
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when  Nashville,  her  natural  competitor,  is  given  northern  rates. 
The  line  of  division  between  northern  and  southern  rates  ought 
not  to  be  drawn  so  as  to  put  her  to  the  south  of  it,  if  Nashville 
is  to  be  put  to  the  north  of  it.  And  we  feel  convinced  from  a 
close  examination  of  the  evidence  that,  but  for  the  restriction 
of  normal  competition  by  the  Southern  Traffic  Association,  her 
situation  would  win  for  her  certainly  the  same  rates  as  Nash- 
ville. It  may  be  that  the  difiBculty  of  re-adjusting  rates  on  a  new 
basis  is  what  has  delayed  justice  to  Chattanooga.  It  may  well 
be  so  formidable  as  to  fumidh  a  motive  for  maintaining  an  old 
abuse.*' 

Danville  and  Ljrnclibiirg  Cases. —  The  grounds  of  complaint 
were  based  substantially  on  the  claim  that  the  through  rate 
made  by  defendants  from  the  west  via  Lynchburg  to  Danville 
was  greater  than  the  rate  to  Lynchburg,  and  that  the  rate  to 
Bichmond  via  Lynchburg  was  less  than  that  to  Danville,  though 
the  latter  was  nearer  to  the  shipping  points  than  Eichmond. 
The  principal  grievance  against  the  Southern  railway  was  as 
to  the  rate  charged  for  freight  between  Lynchburg  and  Danville. 

The  following  table  shows  the  rates  per  100  pounds  to  Lynch- 
burg and  Danville : 

Class   1.      Class   2.      Class   3. 

Boston  to  Lynchburg 54  47  28 

Boston  to  Danville 71  63  52 

New  York  to  Lynchburg. .....  64  47  38 

New  York  to  Danville 66  58  47 

Baltimore  to  Lynchburg 49  42  33 

Baltimore  to  Danville 60  52  41 

Chicago  to  Danville 108  90  70 

Chicago  to  Lynchburg 72  62  47 

Sugar.   Molasses.    Coffee.  Rice. 

New  Orleans  to  Lynchburg 32  26  40      32 

New  Orleans  to  Danville 43  37  51      42 

Tobacco  rates  to  Louisville : 

From  Richmond 24 

From  Lynchburg 24 

From  Danville 40 
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It  was  shown  that  the  Southern  did  not  share  in  the  com- 
petitive through  rate  from  the  west  to  Lynchburg,  Richmond^ 
and  Norfolk,  charged  by  the  other  carriers.  The  water  competi- 
tion from  New  Orleans  was  shown  to  have  a  direct  effect  upon 
rates  to  Norfolk  and  Bichmond. 

The  defense  was  the  usual  one,  that  active  competition  created 
a  dissimilarity  of  circumstances  which  excused  the  carrier  for 
charging  more  for  the  ^hort  than  the  long  haul.  The  court 
held  that  the  evidence  showed  that  the  low  rates  to  Lynchburg 
and  Bichmond  were  due  to  active  legitimate  competition,  and 
that  the  local  rates  charged  by  the  Southern  from  Lynchburg 
to  Danville  were  not  per  se  unreasonable.  Interstate  Com.  Co,  v. 
Southern  Railroad,  122  Fed.  Bep.  800  (C.  C.  A.,  4th  Circuit, 
May,  1903),  aflBrming  117  Fed.  Bep.  741. 

La  Orange  Gases. —  Where  a  lower  rate  is  given  to  a  point  on 
the  carrier^s  line  as  a  result  of  competition,  the  making  of  such 
rate  does  not  violate  the  long-and-short  haul  clause  of  the  Inter- 
state Commerce  Act.  The  carrier,  in  order  to  give  a  particular 
point  the  benefit  of  proximity  to  a  competitive  point,  may 
take  into  consideration  the  rate  at  the  point  of  competition 
as  a  basis  of  rates  to  the  point  in  question.  Interstate  Com.  Co. 
V.  Louisville  Railroad,  190  U.  S.  273. 

The  carrier  charged  less  for  freight  shipped  through  from 
New  Orleans  to  Atlanta,  the  longer  distance  point,  than  was 
charged,  in  the  same  direction,  from  New  Orleans  to  La  Grange, 
Hogansville,  Newman,  Palmetto,  and  Fairbum.  The  carrier 
made  the  rates  from  New  Orleans  to  La  Grange  by  taking  the 
rate  from  New  Orleans  through  to  Atlanta  and  adding  thereto 
the  local  rate  from  Atlanta  back  to  Ija  Grange.  This  rule 
was  enforced  as  to  stations  between  La  Grange  and  Atlanta, 
to-wit,  Hogansville,  Newman,  Palmetto,  and  Fairbum.  Held, 
that  the  rates  on  through  freight  from  New  Orleans  to  Atlanta 
were  the  result  of  competition  at  Atlanta.  That  this  competi- 
tion created  a  dissimilarity  of  circumstances  which  justified 
lesser  charges  for  carriage  of  freight  from  New  Orleans  to 
Ija  Grange  and  the  shorter  distance  points.     Ih. 

Held  further,  that  where  the  ruling  that  the  rate  to  the 
nearer  points  was  in  violation  of  the  Interstate  Commerce  Act 
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vrsB  based  on  an  error  of  law,  it  was  not  proper  to  conclude  the 
question  of  the  inherent  unreasonableness  of  rates,  but  to  leave 
it  open  for  future  action  by  the  Commission.    Tb. 

Social  Circle  Case.—  The  Georgia  Bailroad  Company  con« 
trolled  a  line  of  road  across  the  State  of  Georgia  extending  from 
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TBBBirOBT,  lOLAOB  AND  DISTANCES  IN  SOCIAL  CIRCLE  CASE. 

the  city  of  Atlanta  to  the  city  of  Augusta,  a  distance  of  171 
miles,  both  terminals  being  in  the  State  of  Georgia,  the  entire 
road  being  within  that  State.  Social  Circle  is  a  point  on  it^ 
line,  52  miles  east  of  Atlanta  and  119  miles  west  of  Augusta. 
The  Georgia  road,  by  arrangement  with  the  Western  Atlantic 
railroad,  extending  from  Atlanta,  its  western  terminal,  to  Chat- 
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tanooga^  Tenn.^  and  with  the  Cincinnati^  New  Orleans  and  Texas 
Pacific^  extending  from  Chattanooga  to  Cincinnati^  Ohio^  was  en-* 
abled  to  make  through  bills  of  lading  on  goods  shipped  from 
Cincinnati  to  points  on  its  own  line  from  Atlanta  to  Augusta,  on 
the  Savannah  river,  the  eastern  boundary  of  the  State  of 
Greorgia.  The  entire  distance  over  these  three  roads  from 
Cincixmati  through  Chattanooga,  and  through  Atlanta  to  Au- 
gusta, the  farthest  terminal,  was  645  miles.  The  distance  from 
Cincinnati  to  Atlanta  was  about  474  miles,  and  from  Atlanta 
to  Augusta,  over  the  Oeorgia  road,  the  distance  was  about  171 
miles. 

Merchants  in  Cincinnati,  on  goods  shipped  from  that  city, 
were  charged  the  same  rate  of  freight,  whether  the  merchandise 
was  shipped  to  Atlanta,  a  distance  of  474  miles,  or  to  Augusta,  a 
distance  of  645  miles.  On  goods,  however,  which  were  shipped 
from  Cincinnati  to  Social  Circle,  a  distance  of  526  miles,  the 
freight  charged  was  30  cents  per  100  pounds  more  than  was 
charged  for  shipping  the  same  kind  of  merchandise  either  to 
Atlanta  or  to  Augusta.  The  through  rate  from  Cincinnati 
to  Atlanta  or  Augusta  was  $1.07  per  100  pounds.  The  through 
rate  from  Cincinnati  to  Social  Circle  was  $1.37  per  100  pounds. 
The  division  of  the  tariff  on  these  rates,  on  through  bills  at  $1.07 
per  100  pounds,  was  as  follows :  To  the  Cincinnati  and  Texas 
Pacific,  65  7/10  cents;  to  the  Western  and  Atlantic,  22  9/10 
cents;  to  the  Georgia  railroad,  28  4/10  cents.  On  the  Social 
Circle  rate  of  $1.37  per  100,  the  division  was  as  follows :  To  the 
Cincinnati  and  Texas  Pacific,  75  9/10  cents ;  to  the  Western 
Atlantic,  311/10  cents;  to  the  Georgia,  30  cents.  This  rate 
of  30  cents  per  100  was  the  local  rate  which  the  Georgia  road 
charged  on  local  freight  carried  by  it  from  Atlanta  to  Social 
Circle.  It  will  be  observed  that  the  rate  from  Cincinnati  to 
Social  Circle  was  made  by  adding  to  the  through  rate  to  Au- 
gusta of  $1.07,  the  local  rate  of  30  cents  from  Atlanta  to  Social 
Circle. 

Cincinnati  merchants  manufacturing  buggies  consigned  by 
them  from  Cincinnati  to  Atlanta,  Augusta,  Social  Circle,  and 
other  points  in  the  State  of  Georgia,  filed  a  complaint  before 
the  Interstate  Commerce  Commission  against  the  three  rail- 
roads above  named,  alleging  that  they  were  common  carriers 
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^tinder  a  common  control,  management,  or  arrangement  for 
eontinuons  carriage  or  shipment  '^  from  Cincinnati  to  points  in 
the  State  of  Georgia.  They  alleged  that  the  rates  charged  by 
defendants  were  in  violation  of  section  4  of  the  Interstate  Com- 
merce Act,  in  that  defendants  charged  more  for  carrying  goods 
from  Cincinnati  to  Social  Circle,  a  distance  of  526  miles,  than 
they  charged  for  goods  shipped  from  Cincinnati  to  Augusta, 
a  distance  of  645  miles,  under  similar  circumstances  and  con- 
ditions. They  claimed  that  defendants  had  no  right  to  charge 
more  for  the  shorter  than  for  the  longer  haul  in  the  same  direc- 
tion. Testimony  was  taken  before  the  Commission  which  re- 
sulted in  an  order  commanding  the  defendants  to  cease  and 
desist  i^rom  making  any  greater  charge  in  the  aggregate  on 
freight  of  the  same  class,  carried  from  Cincinnati  to  Social  Circle, 
than  charged  on  such  freight  from  Cincinnati  to  Augusta.  The 
order  was  disobeyed,  and  an  action  was  brought  by  the  Com- 
mission in  the  United  States  Circuit  Court  to  enforce  it.  The 
bill  was  dismissed,  but  on  appeal  the  Circuit  Court  of  Appeals 
reversed  the  decree  and  remanded  the  case,  with  instructions 
to  enter  a  decree  in  favor  of  the  Commission  against  the  defend- 
ants as  prayed  for.    (64  Fed.  Rep.  981.) 

Upon  an  appeal  to  the  Supreme  Court  of  the  United  States 
the  decree  of  the  Circuit  Court  of  Appeals  was  afiirmed.  The 
court  held  that  although  the  Georgia  railroad  operated  its  line 
wholly  within  one  State,  it  became  subject  to  the  provisions 
of  the  Interstate  Commerce  Act  by  entering  into  an  arrange- 
ment for  continuous  carriage  or  shipment  from  points  in  other 
States  to  points  in  the  State  of  Georgia ;  thereby,  its  road  became 
part  of  a  continuous  line  from  Cincinnati,  Ohio,  to  Augusta,  Ga. 
The  Cii\iuit  Court  of  Appeals,  by  its  decree,  enjoined  and  re- 
strained the  defendants  to  cease  and  desist  from  making  any 
greater  charge  in  the  aggregate  on  freight  of  the  first  clasd 
carried  from  Cincinnati  to  Social  Circle,  than  they  charge 
on  such  freight  from  Cincinnati  to  Augusta,  and  directed  de- 
fendants to  pay  $100  per  day  for  each  day  that  they  should  fail 
not  to  do  so,  within  five  days  after  the  entry  of  the  decree. 
The  Supreme  Court  further  held  that  it  was  within  the  juris- 
diction of  the  Commission  to  consider  whether  defendants,  in 
charging  a  higher  rate  for  a  shorter  than  for  a  longer  distance. 


1Q6  COMMBBCB  ACT SBC.    4. 

were,  or  were  not,  transporting  property  in  transit  between  the 
States  under  ^^substantially  similar  oirciunstanceB  and  condi- 
tions/^ That  the  question  was  one  of  fact  peculiarly  within  the 
province  of  the  Commission^  whose  conclusions  were  accepted 
and  approved  by  the  Circuit  Court  of  Appeals.  That  the 
record  disclosed  nothing  which  made  it  the  duty  of  the  Supreme 
Court  of  the  United  States  to  draw  a  different  conclusion. 
(March,  1896.)  Cincinnati  <&  New  Orleans  Railroad  v.  Inter*' 
state  Com.  Co.,  162  U.  S.  184;  Interstate  Com.  Co.  v.  Cincin^ 
nati  &  New  Orleans  Railroad,  162  U.  S.  184. 

Ocean  Competition — Foreign  Trai&c. — One  of  the  most  inter- 
esting and  important  controversies  under  the  Interstate  Com- 
merce Act  arose  in  March,  1889,  upon  an  order  made  by  the 
Interstate  Commerce  Commission  directing  that  "  imported  traf- 
fic transported  to  any  place  in  the  United  States  from  a  port 
of  entry  or  place  of  reception,  whether  in  this  country  or  in 
an  adjacent  foreign  country,  is  required  to  be  taken  on  the 
inland  tariiff  governing  other  freights.^* 

The  carriers  refused  to  comply  with  the  order,  and  com- 
plaint was  made  to  the  Commission  by  the  New  York  Board 
or  Trade  and  Transportation,  the  Commercial  Exchange  of 
Philadelphia,  and  the  San  Francisco  Chamber  of  Commerce, 
alleging  that  the  order  of  the  Commission  was  being  violated. 
That  regular  tariff  rates  were  charged  on  property  delivered 
to  the  carrier  at  New  York  and  Philadelphia,  for  transporta- 
tion to  Chicago  and  other  western  points.  On  property  deliv- 
ered to  the  carrier  at  New  York  or  Philadelphia  from  vessels 
and  steamships  on  bills  of  lading  from  London,  Liverpool,  and 
other  foreign  ports  for  carriage  to  Chicago  and  the  west,  the 
rates  charged  were  much  less,  and  in  some  cases  more  than 
50  per  cent,  less,  for  a  like  and  contemporaneous  service  imder 
substantially  similar  circumstances  and  conditions.  That  the 
railroad  companies'  share  of  each  through  rate  was  lower  than 
their  regular  tariff  rates. 

The  Commission,  on  the  pleadings  and  evidence,  made  an 
order  directing  the  carriers  to  cease  and  desist  from  charging 
more  on  domestic  shipments  than  was  charged  for  carrying 
foreign  shipments,  on  through  bills  of  lading,  from  foreign 
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ports.  The  carriers  refused  to  obey  the  order,  and  suit  was 
brought  by  the  Commission  in  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York  to  enforce  it. 

At  circuit,  a  decree  was  entered  directing  defendants  to  com- 
ply with  the  order  of  the  Commission,  which  decree  was  affirmed 
in  the  Court  of  Appeals.  On  appeal  to  the  Supreme  Court  of 
the  United  States,  the  decree  was  reversed  (Fuller,  C.  J., 
Harlan  and  Brown,  JJ.,  dissenting). 

The  majority  of  the  Supreme  Court  held  that  the  similar 
circumstances  and  conditions  referred  to  in  the  Interstate  Com- 
merce Act  are  not  circumstances  and  conditions  which  are 
confined  necessarily  to  those  operating  carrying  lines  or  con- 
ducting railway  transportation  and  traffic  within  the  field  occu- 
pied by  the  carrier.  That  under  certain  circumstances,  the 
Commission  should  take  into  consideration  competitive  con- 
ditions arising  outside  of  its  jurisdiction  entirely.  The  majority 
of  the  court  held,  broadly,  that  ocean  competition  arising  be- 
yond the  seaboard  of  the  United  States  should  be  considered 
as  constituting  dissimilar  conditions  which  would  justify  and 
excuse  a  difference  in  charges  in  rates  between  export  and 
domestic  traffic.  (March,  1896.)  Texas  Railway  v.  Interstate 
Com.  Co.,  162  U.  S.  197. 

The  San  Francisco  Chamber  of  Commerce,  which  inter- 
vened in  the  case,  showed,  in  addition  to  the  evidence  adduced 
by  the  New  York  and  Philadelphia  merchants,  that  the  Texas 
Pacific  and  Southern  Pacific  railroads  carried  goods  from  New 
Orleans  to  San  Francisco,  which  had  been  shipped  on  through 
bills  of  lading  from  London  and  Liverpool,  for  which  it  charged 
less  rates  than  it  charged  for  carrying  American  goods  from 
New  Orleans  to  San  Francisco.  On  this  branch  of  the  case 
it  was  strongly  urged  that  under  the  Interstate  Commerce  Act 
the  carrier  was  forbidden  to  charge  American  shippers  more 
for  carrying  goods  from  New  Orleans  to  San  Francisco  than 
it  charged  English  shippers  for  the  same  service.  That  the 
dct,  in  express  terms,  forbade  the  carrier  to  charge  one  shipper 
more  than  another  for  doing  for  him  or  them  a  like  and  con- 
temporaneous service  in  the  transportation  of  a  like  kind  of  traf- 
fic '^  under  substantially  similar  circumstances  and  conditions." 
Defendants  claimed  that  American  merchants  purchasing  goods 
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in  England  negotiated  through  rates  from  London  and  liTer- 
pool  to  San  Francisco,  and  that  these  rates  were  governed  by 
the  competition  of  sailing  vessels  for  the  entire  distance;  by 
steamships  and  sailing  vessels,  in  connection  with  railroads,  across 
the  Isthmus  of  Panama ;  by  steamships  and  sailing  vessels  from 
Europe  to  New  Orleans,  connecting  these,  under  through  ar- 
rangements, to  San  Francisco.  That  defendants  were  obliged 
to  compete  for  the  foreign  business,  and  unless  it  charged  the 
rates  complained  of,  it  would  lose  the  business.  That  no  preju- 
dice resulted  to  New  Orleans  for  the  alleged  reason  that  if  de- 
fendants could  not  compete  for  the  business,  the  traffic  would 
move  via  other  routes  without  benefit  to  New  Orleans,  and  that 
compliance  with  the  order  would  injuriously  affect  defendant's 
business  to  points  in  Texas,  and  on  the  Missouri. 

The  main  question  presented  was  whether  the  Commission, 
under  the  act,  could  consider  ocean  competition  as  constituting 
dissimilar  conditions,  or  whether  the  carriers  were  bound  by 
the  act  to  confine  competitive  conditions  within  the  field  occu- 
pied by  the  carrier,  and  not  competitive  conditions  arising  out- 
side of  it,  and  thus  discriminate  against  American  merchants 
.transporting  American  commodities. 

The  court  ruled  that  outside  competitive  conditions,  though 
not  in  terms  referred  to  in  the  statute,  could  be  taken  into 
consideration  in  ascertaining  the  meaning  of  the  phrase  in 
sections  2  and  4  of  the  act  "under  substantially  similar  cir- 
cimistances  and  conditions."  This  conclusion  resulted  in  a 
reversal  of  the  decree  of  the  Circuit  Court  of  Appeals.  The 
opinion  for  reversal  was  written  by  Justice  Shiras,  with  whom 
Justices  Field,  Gray,  Brewer,  White,  and  Peckham  con- 
curred,   lb. 

Ocean  Competition  —  Dissenting  Opinions.  ^  In  view  of  the 
fact  that  the  contention  of  the  shippers,  and  of  the  Interstate 
Commerce  Commission  in  the  above  case  was  sustained  at  cir- 
cuit, enjoining  the  carriers  from  disobeying  the  order  of  the 
Commission,  and  that  this  decree  was  affirmed  by  the  Court 
of  Appeals,  second  circuit,  and  that  three  of  the  nine  justices 
in  the  Supreme  Court  dissented  from  the  conclusions  arrived 
at    in   the    prevailing   opinion,   the    views   entertained   by    a 
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iniBority  of  the  court  are  of  interest  to  shippers  and  com- 
inercial  bodies  throughout  the  country.  These  views  sus- 
tained the  contention  not  only  of  the  Interstate  Commerce  Com* 
mission,  but  of  Chambers  of  Commerce  and  other  commercial 
bodies  throughout  the  country.  The  questions  discussed  by  the 
court  were  questions  of  law,  as  they  involved  the  construction 
and  interpretation  of  an  act  of  Congi-ess.  But  they  also  in- 
volve questions  of  economic  science  upon  which  widely-diverse 
opinions  are  entertained.  Mr.  Justice  Harlan  wrote  in  sup- 
port of  the  views  contended  for  by  the  shippers,  with  whom 
Mr.  Justice  Brown  concurred.  Chief  Justice  Fuller  dissented 
also  from  the  majority  of  his  brethren  on  the  ground  that  the 
*•  similar  circumstances  and  conditions  ^*  referred  to  in  the  In- 
terstate Commerce  Act  were  such  as  arose  within  the  field  occu- 
pied by  the  carrier,  "and  not  competitive  conditions  arising 
wholly  outside  of  it."  The  opinion  of  Mr.  Justice  Harlan 
is.  in  part,  as  follows : 

"Mr.  Justice  Harlan,  with  whom  concurred  Mr.  Justice 
Brown,  dissenting. 
**  *  *  *  *  **  «.« 

"The  record  shows  that  the  rate  in  cents  per  100  pounds 
charged  for  the  transportation,  on  through  bills  of  lading, 
of  books,  buttons,  carpets,  clothing,  and  hosiery,  from  Liver- 
pool and  London,  via  New  Orleans,  over  the  Texas  and  Pacific 
Railway  and  the  railroads  of  the  Southern  Pacific  system,  to 
San  Francisco,  is  107,  while  upon  the  same  kind  of  articles  — 
carried,  it  may  be,  on  the  same  train  —  the  rate  charged  from 
New  Orleans,  over  the  same  railroads,  to  San  Francisco  is 
288.  The  rate  in  cents  per  100  pounds  charged  for  the  trans- 
portation, on  through  bills  of  lading,  of  boots  and  shoes,  cash- 
meres, cigars,  confectionery,  cutlery,  gloves,  hats  and  caps, 
laces,  linen,  linen  goods,  saddlers*  goods,  and  woolen  goods, 
from  Liverpool  and  London,  via  New  Orleans,  over  the  samo 
railroad,  to  San  Francisco,  is  107,  while  upon  like  goods, 
f.tarting  from  New  Orleans  and  destined  for  San  Francisco, 
bver  the  same  line  —  it  may  be  on  the  same  train  —  the  rate 
charged  is  370.  Discrimination  in  the  matter  of  rates  is  also 
made  by  the  railway  company  (though  not  to  so  great  an  extent) 
in  favor  of  blacking,  burlaps,  candles,  cement,  chinaware,  cor- 
dage, crockery,  common  drugs,  earthenware,  common  glass- 
ware, glycerine,  hardware,   leather,  nails,   soap,   caustic  soda, 
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tallow^  tin  plate^  and  wood  pnlp^  manufactured  abroad  ^^d 
shipped,  on  through  bills  of  lading,  from  Liverpool  and  Ion- 
don,  via  New  Orleans,  to  San  Francisco,  and  against  goods  of 
like  kind  carried  from  New  Orleans  to  San  Francisco  over  the 
same  railroads. 

"  These  rates  have  been  established  by  agreement  between  the 
railway  company  whose  line,  with  its  connections,  extends  from 
New  Orleans  to  San  Francisco,  and  the  companies  whose  ves* 
eels  run  from  Liverpool  to  New  Orleans.  And  the  question  ie 
presented,  whether  the  Texas  and  Pacific  Eailway  Company 
can,  consistently  with  the.  act  of  Congress,  charge  a  higher 
rate  for  the  transportation  of  goods  starting  from  New  Orleans 
and  destined  to  San  Francisco,  than  for  the  transportation 
between  the  same  places,  of  goods  of  the  same  kind  in  all  the 
elements  of  bulk,  weight,  value,  and  expense  of  carriage,  brought 
to  New  Orleans  from  Liverpool  on  a  through  bill  of  lading,  and 
to  be  carried  to  San  Francisco.  If  this  question  be  answered 
in  the  affirmative;  if  all  the  railroad  companies  whose  lines 
extend  inland  from  the  Atlantic  and  Pacific  seaboards  indulge 
in  like  practices  —  and  if  one  may  do  so,  all  may  and  will  do  so ; 
if  such  discrimination  by  American  railways,  having  arrange- 
ments with  foreign  companies,  against  goods,  the  product  of 
American  skill,  enterprise,  and  labor,  is  consistent  with  the 
act  of  Congress,  then  the  title  of  that  act  should  have  been  one 
to  regulate  commerce  to  the  injury  of  American  interests  and 
for  the  benefit  of  foreign  manufacturers  and  dealers. 

"The  railway  company  insists  that  the  competition  existincc 
between  it  and  the  ocean  lines  running  between  Liverpool  and 
San  Francisco,  via  Cape  Horn  and  the  Pacific  ocean,  and  be- 
tween Liverpool  and  San  Francisco,  via  the  Isthmus  of  Panama, 
compel  it  to  charge  a  higher  rate  from  New  Orleans  to  San  Fran- 
cisco for  the  transportation  of  goods  originating  at  New  Orleans 
than  on  like  goods  originating  at  Liverpool  and  destined  to 
San  Francisco,  via  New  Orleans;  otherwise,  it  contends,  goods 
that  originate  at  Liverpool  would  fall  into  the  hands  of  its 
competitors  in  the  business  of  transportation.  The  Interstate 
Commerce  Commission  held  that,  in  determining  the  question 
before  it,  no  weight  could  be  attached  to  the  circumstances  aris- 
ing from  the  conduct  of  ocean  lines  by  corporations  or  associa- 
tions who  were  in  nowise  subject  to  the  provisions  of  the  act 
of  Congress;  and  that  the  provision  which  expressly  forbids- 
common  carriers  from  making  or  giving  undue  preferences 
or  advantages  in  any  respect  whatsoever  was  intended  to  be  so 
far  rigid  in  its  nature  that  it  could  not  be  relaxed  by  reason 
of  circumstances  or  conditions  arising  out  of  or  connected  with 
foreign  countries  or  that  were  caused  by  agencies  beyond  the 
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control  or  supervision  of  the  Commission.  The  court  now  holds 
that  the  Commission  erred  in  thus  interpreting  the  act  of 
Congress. 

"  I  am  unwilling  to  impute  to  Congress  the  purpose  to  permit 
a  railroad  company,  because  of  arrangements  it  may  make,  for 
iU  benefit,  with  foreign  companies  engaged  in  ocean  transporta- 
tion, to  charge  for  transporting  from  one  point  to  another  point 
in  this  country  goods  of  a  particular  kind  manufactured  in 
this  country  three  or  four  times  more  than  it  charges  for 
carrying,  over  the  same  route  and  between  the  same  points,  goods 
of  the  same  kind  manufactured  abroad  and  received  by  such 
railroad  company  at  one  of  our  ports  of  entry. 

"  The  fourth  section  of  the  statute  relating  to  long  and  short 
distances,  and  which  authorizes  the  Commission,  in  special  cases, 
to  allow  less  to  be  charged  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property  over  the  same 
route,  does  not  refer  to  distances  covered  and  services  per- 
formed on  the  ocean  between  this  country  and  foreign  countries 
not  adjacent  to  this  country,  nor  to  transportation  between  the 
same  points  in  this  country  over  the  same  road.  When  the 
question  is  as  to  rates  for  service  by  a  carrier  between  two 
given  points  in  this  country,  and  in  reference  to  the  same  kind 
of  property.  Congress,  I  think,  intended  that  for  such  ^  like  and 
contemporaneous  service,^  performed,  a?  thoy  necessarily  are, 
under  the  same  circumstances  and  conditions,  no  preference 
or  advantage  should  be  given  to  any  particular  person,  company, 
firm,  corporation,  or  locality.  Consequently,  when  goods  are 
to  be  carried  from  one  point  in  the  United  States  to  another, 
the  rate  to  be  charged  cannot  properly  be  affected  by  an  inquiry 
as  to  where  such  goods  originated  or  were  manufactured. 

"  Congress  intended  that  all  property  transported  by  a  carrier 
subject  to  the  provisions  of  the  act  should  be  carried  without 
any  discrimination  because  of  its  origin.  The  rule  intended  to 
be  established  was  one  of  equality  in  charges,  as  between  a  carrier 
and  all  shippers,  in  respect  of  like  and  contemporaneous  service 
performed  by  the  carrier  over  its  line,  between  the  same  points, 
without  discrimination  based  upon  conditions  and  circumstances 
arising  out  of  that  carrier's  relations  with  other  carriers  or 
companies,  especially  those  who  cannot  be  controlled  by  the 
laws  of  the  United  States. 

"After  referring  to  the  fact  that  goods  originating  in  a  foreign 
country  are  carried  upon  rates  that  are  practically  fixed  abroad, 
and  are  not  published  here,  while  carriers  governed  by  the  act 
of  Congress  are  required  to  publish  their  rates  for  transporta- 
tion in  this  country,  the  Commission,  speaking  by  Commissioner 
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Bragg,  well  said :  '  Imported  foreign  merchandise  has  all  the 
benefit  and  advantage  of  rates  thus  made  in  the  foreign  ports; 
it  also  has  all  the  benefit  and  advantage  of  the  low  rates  made 
in  the  ocean  carriage  arising  from  the  peculiar  circumstances 
and  conditions  under  which  it  is  done;  but  when  it  reaches  a 
port  of  entry  of  the  United  States,  or  a  port  of  entry  of  a  foreign 
country  adjacent  to  the  United  States,  in  either  event  upon  a 
through  bill  of  lading,  destined  to  a  place  in  the  United  States, 
then  its  carriage  from  such  port  of  entry  to  its  place  of  destina- 
tion in  the  United  States,  under  the  operation  of  the  act  to  regu- 
late commerce,  must  be  under  the  inland  tariff  from  such 
port  of  entry  to  such  place  of  destination  covering  other  like 
kind  of  traffic  in  the  elements  of  bulk,  weight,  value,  and  of 
carriage,  and  no  unjust  preferences  must  be  given  to  it  in  car- 
riage or  facilities  of  carriage  over  other  freight.  In  such  case 
all  the  circumstances  and  conditions  that  have  surrounded  its 
rates  and  carriage  from  the  foreign  port  to  the  port  of  entry 
have  had  their  full  weight  and  operation,  and  in  its  carriage 
from  a  port  of  entry  to  the  place  of  its  destination  in  the  United 
States,  the  mere  fact  that  it  is  foreign  merchandise  thus  brought 
from  a  foreign  port  is  not  a  circumstance  or  condition  under 
the  operation  of  the  act  to  regulate  commerce,  which  entitles 
it  to  lower  rates  or  any  other  preference  in  facilities  and 
carriage  over  home  merchandise  or  other  traffic  of  a  like 
kind  carried  by  the  inland  carrier  from  the  port  of  entry  to 
the  place  of  destination  in  the  United  States  for  the  same  dis- 
tance and  over  the  same  line/  I  concur  entirely  with  the  com- 
mission when  it  further  declared :  *  One  paramount  purpose  of 
the  act  to  regulate  commerce,  manifest  in  all  its  provisions,  is 
to  give  to  all  dealers  and  shippers  the  same  rates  for  similar 
services  rendered  by  the  carrier  in  transporting  similar  freight 
over  its  line.  Now,  it  is  apparent  from  the  evidence  in  this 
case  that  many  American  manufacturers,  dealers,  and  localities, 
in  almost  every  line  of  manufacture  and  business,  are  the  com- 
petitors of  foreign  manufacturers,  dealers,  and  localities  for 
supplying  the  wants  of  American  consumers  at  interior  places 
in  the  United  States,  and  that  under  domestic  bills  of 
lading  they  seek  to  require  from  American  carriers  like  service 
as  their  foreign  competitors  in  order  to  place  their  manufactured 
goods,  property,  and  merchandise  with  interior  consumers.  The 
act  to  regulate  commerce  secures  them  this  right.  To  deprive 
them  of  it  by  any  course  of  transportation  business  or  device 
ia  to  violate  the  statute.  Such  a  deprivation  would  be  so  obvi- 
ously unjust  as  to  shock  the  general  sense  of  justice  of  all  the 
people  of  the  country,  except  the  few  who  would  receive  the  im« 
mediate  and  direct  benefit  of  it.* 
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*'  It  seems  to  me  that  any  othet  interpretation  of  the  act  ot 
Congress  puts  it  in  the  power  of  railroad  companies  whioh 
have  established,  or  may  establish,  business  arrangements  with 
foreign  companies  engtiged  in  ocean  transportation,  to  do  the 
grossest  injnstice  to  American  interests.  I  find  it  impossible  to 
believe  that  Congress  intended  that  freight,  originating  in 
Europe  or  Asia  and  transported  by  an  Araerican  railway  from 
an  American  port  to  another  part  of  the  United  States,  could 
be  given  advantages  in  the  matter  of  rates,  for  services  per- 
formed in  this  country,  whicli  are  denied  to  like  freight  origin- 
ating in  this  country  and  passing  over  the  same  line  of  railroad 
between  the  Eame  points.  To  say  that  Congress  so  intended  is  to^ 
say  that  its  purpose  was  to  subordinate  American  interests  to 
the  interests  of  foreign  countries  and  foreign  corporations.  Such 
a  result  will  necessarily  follow  from  any  interpretation  of  the 
act  that  enables  a  railroad  company  to  exact  greater  compensa- 
tion for  the  transportation  from  an  American  port  of  entry,  of 
merchandise  originating  in  this  coimtry,  than  is  exacted  for 
the  transportation  over  the  same  route  of  exactly  the  same 
kind  of  merchandise  brought  to  that  port  from  Europe  or  Asia, 
on  a  through  bill  of  lading,  under  an  arrangement  with  an 
ocean  transportation  company.  Under  such  an  interpretation, 
the  rule  established  by  Congress  to  secure  the  public  against 
unjust  discrimination  by  carriers  subject  to  the  provisions  of  the 
Interstate  Commerce  Act  would  be  displaced  by  a  rule  practi- 
cally established  in  foreign  countries  by  foreign  companies, 
acting  in  combination  with  American  railroad  corporations 
seeking,  as  might  well  be  expected,  to  increase  their  profits, 
regardless  of  the  interests  of  the  public  or  of  individuals. 

"  I  am  not  much  impressed  by  the  anxiety  which  the  railroad 
company  professes  to  have  for  the  interests  of  the  consumers 
of  foreign  goods  and  products  brought  to  this  country  under 
an  arrangement  as  to  rates  made  by  it  with  ocean  transportation 
lines.  We  are  dealing  in  this  case  only  with  a  question  of  rates 
for  the  transportation  of  goods  from  New  Orleans  to  San  Fran- 
cisco over  the  defendant's  railroad.  The  consumers  at  San  Fran- 
cisco, or  those  who  may  be  supplied  from  that  city,  have  no  con- 
cern whether  the  goods  reach  them  by  way  of  railroad  from  New 
Orleans,  or  by  water  aroimd  Cape  Horn,  or  by  the  route  across 
the  Isthmus  of  Panama. 

'*  Nor  is  the  question  before  the  court  controlled  by  considera- 
tions arising  out  of  the  tariff  enactments  of  Congress.  The 
question  is  one  of  unjust  discrimination  by  an  American  railway 
against  shippers  and  owners  of  goods  and  merchandise  originat- 
ing in  this  country,  and  of  favoritism  to  shippers  and  owners 
of  goods  and  merchandise  originating  in  foreign  countries.  If 
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the  position  of  the  Texas  and  Pacific  Bailway  Company  be  sus- 
tained, then  all  the  railroads  of  the  country  that  extend  inland 
from  either  the  Atlantic  or  the  Pacific  ocean  will  follow  their 
example,  with  the  inevitable  result  that  the  goods  and  products 
of  foreign  countries,  because  alone  of  their  foreign  origin  and 
the  law  rates  of  ocean  transportation,  will  be  transported  inland 
from  the  points  where  they  reach  this  country  at  rates  so  much 
lower  than  is  accorded  to  American  goods  and  products,  that 
thie  owners  of  foreign  goods  and  products  may  control  the 
markets  of  this  country  to  the  serious  detriment  of  vast  interests 
that  have  grown  up  here,  and  in  the  protection  of  which,  against 

Ainjust  discrimination,  all  of  our  people  are  deeply  concerned. 
•  •*«**«*«* 

"  Undoubtedly,  the  carrier  is  entitled  to  reasonable  compensa-- 
tion  for  the  service  it  performs.  But  the  necessity  that  a  named 
carrier  shall  secure  a  particular  kind  of  business  is  not  a  suffi- 
cient reason  for  permitting  it  to  discriminate  unjustly  against 
American  shippers  by  denying  to  them  advantages  granted  to 
foreign  shippers.  Congress  has  not  legislated  upon  such  a  theory. 
It  has  not  said  that  the  inquiry,  whether  the  carrier  has  been 
guilty  of  unjust  discrimination,  shall  depend  upon  the  financial 
necessities  of  the  carrier.  On  the  contrary,  its  purpose  was  to 
correct  the  evils  that  had  arisen  from  unjust  discrimination 
made  by  carriers  engaged  in  interstate  commerce.  It  has  not, 
I  think,  declared  nor  can  I  suppose  it  will  ever  distinctly  declare 
that  an  American  railway  company,  in  order  to  secure  for  itself 
a  particular  business  and  realize  a  profit  therefrom,  may  burden 
interstate  commerce  in  articles  originating  in  this  country, 
by  imposing  higher  rates  for  the  transportation  of  such  articles 
from  one  point  to  another  point  in  the  United  States,  than  it 
charges  for  the  transportation  between  the  same  points,  under 
the  same  circumstances  and  conditions,  of  like  articles  originat-- 
ing  in  Europe,  and  received  by  such  company  on  a  through  bill 
of  lading  issued  abroad.  Does  any  one  suppose  that,  if  the 
interstate  commerce  bill,  as  originally  presented,  had  declared,  in 
express  terms,  that  an  American  railroad  company  might  charge 
more  for  the  transportation  of  American  freight,  between  two 
given  places  in  this  country,  than  it  charged  for  foreign  freight^ 
between  the  same  points,  that  a  single  legislator  would  hoA^e 
sanctioned  it  by  his  vote?  Does  any  one  suppose  that  an  Ameri^ 
can  president  would  have  approved  such  legislation  f 

"  Suppose  the  interstate  commerce  bill,  as  originally  reported, 
or  when  put  upon  its  passage,  had  contained  this  clause :  ^  Pro- 
vided, however,  the  carrier  may  charge  less  for  transporting 
from  an  American  port  to  any  place  in  the  United  States,  freight 
received  by  it  from  Europe  on  a  through  bill  of  lading,  than  it 
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charges  for  American  freight  carried  from  that  port  to  the  same 
place  for  which  the  foreign  freight  is  destined/  No  one  would 
expect  such  a  bill  to  pass  an  ijnerican  Congress.  If  not,  we 
should  declare  that  Congress  never  intended  to  produce  such  a  re- 
sult; especially,  when  the  act  it  has  passed  does  not  absolutely 
require  it  to  be  so  interpreted. 

"  Let  us  suppose  the  case  of  two  lots  of  freight  being  at  New 
Orleans,  both  destined  for  San  Francisco  over  the  Texas  and 
Pacific  railway  and  its  connecting  lines.  One  lot  consists  of 
goods  manufactured  in  this  country ;  the  other,  of  goods  of  like 
kind  manufactured  in  Europe,  and  which  came  from  Europe 
on  a  through  bill  of  lading.  Let  us  suppose,  also,  the  case  of  two 
passengers  being  at  New  Orleans  —  the  act  of  Congress  applies 
equally  to  passengers  and  freight  —  both  destined  for  San  Fran- 
cisco over  the  same  railroad  and  its  connecting  lines.  One  is  an 
American;  the  other,  a  foreigner  who  came  from  Europe  upon 
an  ocean  steamer  belonging  to  a  foreign  company  that  had  an 
arrangement  with  the  Texas  and  Pacific  Railway  Company,  by 
which  a  passenger,  with  a  through  ticket  from  Ijiverpool,  would 
be  charged  less  for  transportation  from  New  Orleans  to  San 
Francisco  than  it  charged  an  American  going  from  New  Orleans 
to  San  Francisco.  The  contention  of  the  railroad  company  is, 
that  it  may  carry  European  freight  and  passengers,  between  two 
given  points  in  this  country,  at  lower  rates  than  it  exacts  for 
carrying  American  freight  and  passengers  between  the  same 
points,  and  yet  not  violate  the  statute,  which  declares  it  to  be 
unjust  discrimination  for  any  carrier,  directly  or  indirectly, 
by  any  de\dce,  to  charge,  demand,  collect,  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for  any  service 
rendered,  or  to  be  rendered,  in  the  transportation  of  passengers 
or  property  than  it  charges,  demands,  collects,  or  receives  from 
any  other  person  or  persons  for  doing  for  him  or  them  a  like 
and  contemporaneous  service  in  the  transportation  of  a  like  kind 
of  trafl&c  under  substantially  similar  circumstances  and  con- 
ditions. And  that  discrimination  is  justified  upon  the  ground 
that,  otherwise,  the  railroad  company  will  lose  a  particular 
traffic.  Under  existing  legislation,  such  an  interpretation  of 
the  act  of  Congress  enables  the  great  railroad  corporations  of 
this  country  to  place  American  travelers,  in  their  own  country,  as 
well  as  American  interests  of  incalculable  value,  at  the  mercy 
of  foreign  capital  and  foreign  combinations  —  a  result  never 
contemplated  by  the  legislative  branch  of  the  government. 

"  I  cannot  accept  this  view,  and,  therefore,  dissent  from  the 
opinion  and  judgment  of  the  court. 

"  I  am  authorized  by  Mr.  Justice  Brown  to  say  that  he  con- 
curs in  this  opinion.^' 
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Mr.  Chief  Jufitioe  Fuller  dissenting: 

"  In  my  judgment  the  second  and  third  sections  of  the  Inter- 
state Commerce  Act  are  rigid  rules  of  action,  binding  the  Com- 
mission as  well  as  the  railway  companies.  The  similar  circum- 
sttmces  and  conditions  referred  to  in  tl}e  act  are  those  under 
which  the  traffic  of  the  railways  is  conducted,  and  the  competi- 
tive conditions  which  may  be  taken  into  consideration  by  the 
Commission  are  the  competitive  conditions  within  the  field  occu- 
pied by  the  carrier,  and  not  competitive  conditions  arising  wholly 
outside  of  it. 

"  I  am,  therefore,  constrained  to  dissent  from  the  opinion  and 
judgment  of  the  court." 

Excessiye  Charges  not  Justified  to  Enable  Carrier  to  Pay 
Expenses. —  A  trunk  line  of  railroad  frequently  finds  it  expe- 
dient to  construct  divisions  and  branch  lines  to  occupy  and  pre- 
empt certain  territory,  and  forestall  possible  action  by  a  rival  car- 
rier. It  frequently  happens  that  branch  roads,  considered  as 
branches,  do  not  pay  expenses.  This  fact  cannot  justify  unjust 
and  unreasonable  rates  or  undue  discrimination  in  rates.  Inter- 
stats  Com.  Co.  v.  Louisville  Railroad,  118  Fed.  Eep.  613  (July, 
1902,  Cir.  Ct.  So.  Dist.  Ga.). 

Defendants  sought  to  justify  excessive  rates  on  the  sole  ground 
that  the  branch  did  not  pay,  and  defendants  desired  to  use  it 
to  build  up  a  rival  port  at  Pensacola  at  the  expense  of  a  port 
at  KSavannah.  The  court  held,  that  the  carrier  had  no  right  to 
fix  rates  which  were  actually  prohibitory  to  traffic  in  one  direc- 
tion without  regard  to  the  wishes  of  the  shippers,  or  the  fair 
opportunity  of  a  community  thus  prejudiced  to  promote  its  com- 
mercial prosperity.  Discrimination  made  for  the  purpose  of 
promoting  the  interests  of  the  carrier  are  subservient  to  the  inter- 
ests of  the  public  and  the  principles  of  justice  sought  to  be  ob- 
tained by  the  Interstate  Commerce  Act.  While  the  carrier  has 
a  right  to  exact  a  fair  return  for  the  public  utilities  it  affords, 
the  public  interest  requires  that  no  more  shall  be  paid  by  the 
public  for  the  use  of  such  utilities  than  the  services  rendered 
arc  reasonably  worth.  Where  there  is  an  irreconcilable  conflict 
between  the  interest  of  the  carrier  and  the  interest  of  the  public, 
the  latter  must  prevail.  Interstate  Com.  Co.  v.  Louisville  Rail- 
road, 118  Fed.  Rep.  613  (July,  1902,  Cir.  Ct.  So.  Dist  Ga.), 


EXCESSIVE    RATES    PROHIBITED.  117 

"  It  cannot  be  admitted,"  says  Harlan,  J.,  "  that  a  railroad 
corporation  maintaining  a  highway  under  the  authority  of  the 
State  may  fix  its  rates  with  a  view  solely  to  its  own  interest 
and  ignore  the  rights  of  the  public."  Smyth  v.  Ames,  169  TJ.  S. 
544. 

"  The  public  cannot  properly  be  subjected  to  unreasonable  rates 
ill  order  simply  that  the  stockholders  may  earn  dividends. 
♦  *  ♦  If  a  corporation  cannot  maintain  such  a  highway  and 
earn  dividends  for  stockholders,  it  is  unfortunate  for  it,  and 
the  misfortune  is  one  which  the  Constitution  does  not  require  to 
be  remedied  by  imposing  unjust  burdens  upon  the  public." 
Railroad  Company  v.  Sandford,  164  U.  S.  567. 

Evidence  —  CompariioiL  of  Bates,  not  Sufficient A  finding 

by  the  Commission  in  a  long-and-short-haul  case,  that  rates  to 
a  particular  point  (Hampton,  Pla.),  are  per  se  unreasonable, 
cannot  be  sustained  on  evidence  based  merely  on  the  fact  that 
such  rates  are  too  high  as  compared  with  rates  from  the  same 
initial  points  (St.  Louis,  Nashville,  and  Chattanooga),  to  Pa- 
l&tka  and  Jacksonville,  Pla.,  points  other  than  the  terminal  point 
complained  of,  to-wit,  Hampton,  Pla.,  a  shorter  distance.  Inters 
state  Com.  Co.  v.  Nashville  Railroad,  120  Ped.  Rep.  934,  affirm- 
ing court  below  (Pebruary,  1903,  C.  C.  A.,  5th  Circuit). 

The  court  said  in  above  case :  "  It  is  charged  as  a  duty  of  the 
Georgia,  Plorida  and  Southern  railroad,  the  terminal  carrier, 
to  make  such  rates  to  Hampton  and  Palatka  as  will  enable  the 
Hampton  merchants  to  compete  in  Palatka  with  Palatka  mer- 
chants dealing  in  western  goods,  but  it  must  not  be  forgotten 
that  the  rates  to  Palatka,  which  is  a  competitive  point,  are  made 
by  other  carriers  with  through  lines,  who  are  not  parties  to 
this  suit.  The  fallacy  involved  is  that  Hampton,  which  is  an 
inland  place  with  no  natural  advantages,  shall  be  put  upon  the 
same  footing  as  Palatka,  which  is  situated  upon  a  navigable 
stream  all  the  year  round,  and  has,  in  addition,  several  through 
railroad  connections.    lb. 

Joint  Traffic  Defined  —  Connecting  Lines,  Long  and  Short 
Haul.-^  A  shipper  sued  the  carrier  in  an  action  at  law  to  re- 
cover damages  for  being  charged  more  for  a  short  haul  than 
was  charged  other  shippers  for  a  long  haul  to  the  same  point 
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of  destination.  He  claimed  that  the  charge  was  unlawful  under 
the  fourth  section  of  the  act.  Plaintiff  had  a  verdict  which  was 
reversed  for  errors  of  law.  (October,  1892,  CCA.)  Chicago 
Railroad  v.  Osborne,  62  Fed.  Rep.  912. 

In  its  opinion  the  Court  of  Appeals  held  that  the  Circuit 
Court  erred  in  its  interpretation  of  the  long-and-short-haul 
clause  as  affecting  joint  or  through  rates  on  connecting  lines. 
The  court  observed  that  where  two  companies  own  connecting 
lines  and  unite  in  making  a  joint  through  tariff,  they  form 
for  the  connecting  roads  practically  a  new  and  independent  line. 
But  such  joint  rate  is  not  compulsory,  and  if  roads  do  not 
choose  to  make  such  through  rates,  they  cannot  be  compelled 
to  do  so,  but  each  may  insist  on  charging  its  local  rate  for 
all  transportation  over  its  line.  But  if  a  joint  tariff  is  agreed 
upon,  it  does  not  form  the  basis  by  which  the  reasonableness 
of  the  local  tariff  of  either  line  is  determined.  The  court 
then  proceeds  to  illustrate  this  proposition  in  regard  to  the 
"long-and-short-haul'^  clause  under  section  4,  using  Buffalo 
and  Cleveland  for  the  purpose.  *  "  We  do  not  mean  to  inti- 
mate,'*  said  the  court,  "that  the  two  companies  with  a  joint 
line  can  make  a  tariff  from  Turner  to  Cleveland  higher  than 
from  Turner  to  Buffalo,  or  any  other  intermediate  point  be- 
tween Cleveland  and  Buffalo ;  for  when  two  companies,  by  their 
joint  tariff,  make  a  new  and  independent  line,,  that  new  line 
may  become  subject  to  the  long-and-short-haul  clause.  What 
we  decide  is  that  a  through  tariff  on  a  joint  line  is  not  the 
standard  by  which  the  separate  tariff  of  either  company  is 
to  be  measured  or  condenmed.**  Chicago  Railroad  v.  Osborne,  52 
Fed.  Rep.  912. 

A  joint  tariff  does  not  bind  road  to  road,  in  the  sense  that 
the  two  are  used  or  operated  by  either  corporation. 

There  is  neither  unity  of  ownership  nor  unity  of  operation, 
but  only  a  singleness  of  charge  and  a  continuity  of  transporta- 
tion over  connecting  roads.    lb. 

See  also  Tozer  v.  United  States,  52  Fed.  Rep.  917. 

Cartage,  when  not  a  Terminal  Charge.—  Cartage  is  not,  as  a 
rule,  a  terminal  charge.  Free  cartage  furnished  to  shippers 
in  one  locality  and  not  in  another  is  not  necessarily  a  violation 
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m  section  4  of  the  Interstate  Commerce  Act  unless  treated  as 
a  terminal  charge  and  published  as  such  in  its  schedules,  or 
directed  to  be  so  published  by  an  order  of  the  Interstate  Com- 
merce Commission.  Interstate  Com.  Co,  v.  Detroit  Railway, 
167  XJ.  S.  633. 

Long  and  Short  Hani  >-  Xode  of  Fixing  Bates.— -After  a  full 
hearing  and  investigation,  the  Intepstate  Commerce  Commis- 
sion made  an  order  directing  the  defendant  carriers  to  cease 
and  desist  from  enforcing  certain  rates,  charging  more  for 
a  short  than  for  a  long  haul,  the  points  being  from  Cincinnati 
to  Chattanooga,  Atlanta,  and  intermediate  poiJits.  The  carriers 
refused  to  obey  the  order,  and  the  Commission  brought  suit 
in  the  Circuit  Court  to  secure  an  injunction  to  restrain  the 
carriers  from  enforcing  the  rates  which  the  Commission  found 
to  be  unlawful.  The  court  dismissed  the  bill.  The  Court 
of  Appeals  affirmed  the  decree. 

The  court  observed  "in  fixing  the  .rates  to  these  interme- 
diate points,  the  through  rate  to  that  competitive  point  which, 
combined  with  the  local  rate  from  the  competitive  point  to 
the  point  of  destination,  will  give  the  lowest  through  rate 
to  the  noncompetitive  point  controls.  As  the  noncompetitive 
point  thus  gets  the  benefit  of  the  lowest  rate  to  any  of  the 
neighboring  competitive  points,  and  as  the  carriage  of  the 
competitive  traffic  to  the  respective  points  is  remunerative  to 
the  carriers  to  an  extent  that  more  than  pays  the  expense  of 
moving  the  competitive  traffic,  it  is  difficult  to  perceive  how 
the  noncompetitive  points  are  subject  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  by  this  scheme  of  rate  making." 

The  Supreme  Court  held,  however,  that  an  error  of  law  had 
been  committed  in  the  interpretation  given  by  the  Commis- 
sion in  making  its  order  as  to  the  rule  laid  down  in  Louisville 
Railroad  v.  Behlmer,  175  TJ.  S.  648.  In  respect  to  this  rule, 
the  court  held,  that  when  a  violation  of  the  long-and-short-haul 
clause  of  the  Interstate  Commerce  Act  is  charged,  competition 
is  one  of  the  elements  which  enter  into  the  determination  as 
to  whether  or  not  the  conditions  are  similar.  If  a  dissimilarity 
U  found,  then  the  further  question  arises  whether  the  dissimi- 
larity is  so  great  as  to  justify  the  discrimination  which  ia 
complained  of. 
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For  these  reasons  the  Supreme  Court  modified  the  decree 
of  the  Court  of  Appeals  (reported  in  93  Fed.  Eep.  83),  and 
directed  that  the  dismissal  of  the  bills  be  modified  without 
prejudice  to  the  right  of  the  Interstate  Commerce  Commission^ 
if  it  so  elects  to  make  an  original  investigation  of  the  ques* 
tions  contained  in  the  record  pertinent  to  the  complaints  pre* 
sented  by  that  body,  and  as  modified  decree  aflBrmed.  Inter-- 
state  Com.  Co.  v.  Western  Railroad,  181  U.  S.  29;  Interstate 
Qom.  Co.  V.  Clyde  88.  Co.,  181  U.  S.  29. 

Carrier  Need  not  Apply  to  CommiMion  to  Fix  Bates.— A  car- 
rier in  making  a  tariff  rate  may  judge  in  the  first  instance  as  to 
whether,  in  prescribing  a  greater  charge  for  a  short  than  for  a 
long  haul,  the  circumstances  and  conditions  are  or  are  not 
"  substantially  similar."  He  is  not  obliged  to  seek  an  investi- 
gation by  the  Interstate  Commerce  Commission  as  to  whether 
circumstances  and  conditions  justify  the  rate.  But  in  fixing 
the  rate,  the  carrier  does  so  at  its  peril  subject  to  liability  under 
the  act  if  it  should  be  afterward  adjudicated  that  the  charge 
so  fixed  is  unlawful.  Interstate  Com.  Co.  v.  Atcheson,  60  Fed. 
Sep.  295. 

Damages  —  Long  and  Short  Haul. —  A  shipper  who  is  in- 
jured by  reason  of  the  fact  that  he  was  not  given  the  same  rate 
for  the  shorter  haul  than  was  charged  other  shippers  for  the 
longer  haul  may  bring  an  action  at  law  against  the  carrier. 
If  he  is  entitled  to  recover  the  measure  of  damages  will  be  the 
difference  between  the  amount  which  plaintiff  was  obliged  to 
pay  and  the  lesser  rate  shown  to  have  been  paid  by  other  ship- 
pers for  like  services.  (June,  1891,  Cir.  Gt.  So.  Dist.  Iowa.) 
Junod  V.  Chicago  Railroad,  47  Fed.  Eep.  290. 

Plaintiff  claimed  that  he  was  charged  more  by  defendant 
for  carrying  grain  to  Chicago  from  Carroll,  Iowa,  than  was 
charged  by  defendant  to  shippers  transporting  grain  from  Blair, 
Neb.,  to  Chicago.  It  was  alleged  that  plaintiff  was  obliged  to 
pay  19  cents  per  100  pounds  from  Carroll  to  Chicago,  while 
shippers .  in  Blair,  Neb.,  were  charged  for  the  same  service 
11  cents  per  100  on  grain  shipped  by  them  to  Chicago.  That 
the  distance  from  Blair  to  Chicago  is  much  farther  than  from 
CiarroU  to  Chicago.    The  court  charged  the  jury  that  if  they 
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foxind  a  verdict  for  plainiifF  they  might,  in  their  discretion, 
add  interest,  but  the  interest  must  be  computed  from  the  date 
of  the  last  shipment  made  by  plaintiff.    lb. 

§  6.  Pools  and  Combinations  Prohibited.— That  it  shall  be 
tmlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  enter  into  any  contract,  agree- 
ment, or  combination  with  any  other  common  carrier 
or  carriers  for  the  pooling  of  freights  of  different  and 
competing  railroads,  or  to  divide  between  them  the 
aggregate  or  net  proceeds  of  the  earnings  of  such  rail- 
roads, or  any  portion  thereof;  and  in  any  case  of  an 
agreement  for  the  pooling  of  freights  as  aforesaid, 
each  day  of  its  continuance  shall  be  deemed  a  separate 
offense. 

Object  and  Scope  of  Section  S. —  The  object  of  this  section  of 
the  act  is  to  prevent  agreements  among  carriers  which  will 
operate  to  shut  out  competition.  Competing  lines  of  carriers 
throughout  the  country  are  forbidden  to  combine  their  busi- 
ness, and  divide  the  profits  of  the  pool  among  themselves.  If 
such  combinations  were  permitted,  it  is  claimed  the  shipper 
and  consumer  would  be  practically  at  the  mercy  of  one  carrier 
operating  the  various  connecting  lines  of  railroad  as  constituent 
companies  in  the  common  interest.  Such  a  merger  or  combina- 
tion would  operate  to  destroy  competition  and  restrain  trade 
and  commerce  to  such  an  extent  that  commerce  would  be  prac- 
tically controlled  by  the  carrier,  who  could,  through  secret 
agencies,  also  become  the  producer  and  shipper.  Notwith- 
standing the  stringent  provisions  of  section  5,  combinations 
ill  restraint  of  trade  became  so  formidable  that  on  July  2,  1890. 
CoDgress  passed  the  Sherman  Act,  entitled  '*An  Act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies." 
The  provisions  of  the  act  were  made  universal  in  their  applica- 
tion to  reach  the  heart  of  the  evil  sought  to  be  remedied.  It 
declares  that  *' every  contract"  in  restraint  of  trade  or  com- 
merce is  unlawful.     It  is  immaterial,  therefore,  whether  such 
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a  contract^  if  it  affects  interstate  commerce^  is  made  with  the 
•carrier^  shipper,  manufacturer,  6r  producer.  The  contract,  ii 
it  restrains  trade  and  commerce,  is  unlawful.  The  Sherman 
Act,  with  reference  to  the  Commerce  Act,  is  practically  supple- 
mental legislation.  Its  effect  and  operation  is  to  broaden  the 
provisions  of  section  5  so  as  to  embrace  not  only  carriers,  but 
manufacturers  and  producers  as  well. 

The  Interstate  Commerce  Act  and  the  Sherman  Act  are  not 
repugnant  to  each  other.  The  Supreme  Court  of  the  United 
States  has  held  that  both  acts  must  stand  (October,  1898, 
United  States  v.  Joint  Traffic  Association,  171  U.  S.  606), 
and  must  be  construed  as  harmonious  legislation.  Merger  Cases 
—  Northern  Securities  Company  v.  United  States,  193  U.  S.  197, 
(March,  1904.) 

Fooling  Defined The  statute  contemplates  two  methods  of 

pooling,  both  of  which  are  prohibited.  First,  a  physical  pool, 
which  means  a  distribution  of  property  by  the  carrier  offered  for 
transportation  among  different  and  competing  railroads  in  pro- 
portions and  on  percentages  previously  agreed  upon;  and  sec- 
ondly, a  money  pool,  which  is  described  best  in  the  language 
of  the  statute  "to  divide  between  them  [different  and  compet- 
ing railroads]  the  aggregate  or  net  proceeds  of  the  earnings 
of  such  railroads  or  any  portion  thereof.^'  The  words  "  any  com- 
mon carrier,''  as  used  in  the  act,  means  carriers  engaged  in 
interstate  commerce.  In  re  Pooling  Freights,  116  Fed.  Eep. 
688  (May,  1902,  Dist.  Ct.  West.  Dist.  Tenn.). 

Pooling  Agreements  TTnlawful. —  Congress  has  power,  in 
legislating  upon  interstate  commerce,  to  declare  that  no  contract, 
agreement,  or  combination  shall  be  legal  which  shall  restrain 
trade  and  commerce  by  shutting  out  the  operation  of  the  gen- 
eial  law  of  competition.  United  States  v.  Joint  Traffic  Assn., 
171  XT.  S.  605 ;  United  States  v.  Trans-Missouri  Freight  Assn., 
116  TJ.  S.  290;  Northern  Securities  Company  v.  United  States,. 
193  U.  S.  197. 

In  the  Joint  Traffic  cases  it  appeared  that  thirty-one  railroad 
companies,  engaged  in  interstate  commerce  between  Chicago  and 
the  Atlantic  coast,  made  a  joint  traffic  agreement,  and  entered 
into  articles  of  association  with  respect  to  the  regulation  of 
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rates^  fares,  and  charges,  and  the  rules  applicable  thereto,  gov* 
erning  competitive  traffic  (with  certain  specific  exceptions) 
which  passed  through  the  western  termini  of  the  trunk  lines  of 
the  respective  roads  operated  by  the  members  of  the  association, 
and  such  other  points  as  might  be  thereafter  designated  by  the 
managers.  The  agreement  was  drawn  for  the  purpose  of  avoid- 
ing the  objections  to  the  validity  of  a  similar  agreement,  which 
was  declared  void  by  the  court  in  the  United  States  v.  Trans* 
Missouri  Freight  Assn.,  166  U.  S.  290. 

The  agreement  declared  expressly  that  it  was  made  to  aid 
in  fulfilling  the  purposes  of  the  Interstate  Commerce  Act,  and  to 
co-operate  with  the  respective  parties  and  adjacent  transporta- 
tion associations  to  establish  and  maintain  reasonable  and  just 
rates,  fares,  rules,  and  regulations  on  State  and  interstate  traffic; 
to  prevent  unjust  discrimination,  and  to  secure  the  reduction 
and  contraction  of  agencies,  and  the  introduction  of  economies 
in  the  conduct  of  freight  and  passenger  service. 

A  bill  was  filed  on  behalf  of  the  United  States  in  the  southern 
district  of  New  York  for  the  purpose  of  obtaining  an  adjudica- 
tion that  the  agreement  in  question  was  unlawful  in  restraint 
of  trade,  and  in  violation  of  the  provisions  of  the  Interstate 
Commerce  Act,  and  of  the  Sherman  Act,  and  to  restrain  and 
enjoin  its  further  execution.  The  government  claimed  that  al- 
though the  agreement  professed  in  terms  to  aid  and  fulfil  the 
purposes  of  the  Interstate  Commerce  Act,  yet  its  direct  and  im- 
mediate results  would  operate  to  defeat  the  object  and  purposes 
cf  the  act,  create  a  monopoly,  and  stifle  competition;  that  it 
was  in  direct  violation  of  section  5  of  the  act,  which  in  terms 
forbids  common  carriers  to  pool  freights  of  different  and  com- 
peting roads,  or  to  divide  the  aggregate  net  proceeds  of  the  earn- 
ings of  such  roads,  or  any  portion  thereof,  and  making  such  pool- 
ing agreements  an  ofFense  under  the  act.  The  court  below  dis- 
missed the  bill  and  its  judgment  was  affirmed  in  the  Circuit 
Court  of  Appeals.  The  judgment  was  reversed  in  the  Supreme 
Court  and  the  case  remanded  for  further  proceedings.  The 
Supreme  Court  held  that  there  was  no  legal  distinction  between 
the  agreement  of  the  Joint  Traffic  Association,  then  before  the 
court,  and  the  agreement  in  the  Trans-Missouri  case.  That  the 
agreement  was  in  restraint  of  trade  and  commerce  and  waa 
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clearly  in  violation  of  the  provifiions  of  the  Sherman  Act  (Octo- 
ber, 1898).    United  States  v.  Joint  Traffic  Asm.,  171  U.  S.  505. 

The  court  observed,  among  other  things  in  pointing  out  the 
illegality  of  the  agreement,  that  under  it  the  managers  of  the 
association  may  from  time  to  time  recommend  changes  in  rates 
and  a  failure  to  observe  the  recommendation  would  be  a  viola- 
tion of  the  agreement  and  would  subject  the  oflPender  to  a  fine 
not  exceeding  $5,000.  If  one  member  should  be  allowed  to  fix 
its  own  rates  and  be  guided  by  them,  as  to  that  company  the 
agreement  might  as  well  be  rescinded.  No  such  result  was  con- 
templated. In  order  to  prevent  not  only  secret  competition,  but 
to  prevent  any  competition  at  all,  provision  is  made  for  prompt 
action  by  the  managers  of  the  association,  under  which  the  latter 
is  given  power  to  enforce  uniformity  of  rates  against  the  offend- 
ing company,  upon  pain  of  an  open,  rigorous,  and  relentless? 
war  of  competition  against  it  on  the  part  of  the  whole  associa- 
tion,   n. 

The  natural,  direct,  and  immediate  effect  of  competition  is  to 
lower  rates  and  to  thereby  increase  the  demand  for  commodities, 
the  supplying  of  which  increases  commerce.  And  an  agreement 
whose  first  and  direct  effect  is  to  prevent  this  play  of  competi- 
tion  restrains  instead  of  promotes  trade  and  commerce.    Tb. 

The  agreement  entered  into  by  the  combination  known  as  the 
Trans-Missouri  Freight  Association  made  no  provision  for  pool- 
ing freights  or  dividing  the  aggregate  net  proceeds.  It  was  an 
agreement  to  fix  and  maintain  uniform  rates  among  competing 
lines  engaged  in  interstate  commerce,  with  penalties  to  be  im- 
posed upon  its  members  for  a  violation  of  its  rules.  The  court 
held  that,  as  there  was  no  agreement  to  pool  freights  or  divide 
the  aggregate  net  proceeds,  the  agreement  complained  of  was 
not  one  forbidden  by  the  Interstate  Commerce  Act  or  by  section 
5  of  that  act  forbidding  such  pooling  arrangements,  but  that  the 
agreement  being  one  to  prevent  competition  and  furnish  rate 
cutting  it  was  in  violation  of  the  Sherman  Anti-Trust  Act. 
(Act  approved  July  2,  1890.)  United  States  v.  Freight  Assn., 
166  U.  S.  290  (March,  1897). 

The  court  held  further,  that  the  Sherman  Act  embraced  every 
contract  or  conspiracy  in  restraint  of  interstate  trade  or  com- 
merce, whether  made  by  common  carriers  engaged  in  transporta- 
tion or  by  persons  or  corporations  engaged  in  the  manufacture. 
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poichase,  and  sale  of  commodities.  The  court  held  further  that 
if  it  appeared  that  the  contract  or  combination  complained  ot 
was  in  restraint  of  interstate  or  foreign  commerce  it  was  ccm- 
demned  by  the  statute  without  regard  to  whether  such  agreement 
or  combination  was  or  was  not  reasonable,    lb. 

Status  of  the  Court  in  the  Freight  Cases.  —  In  both  of  the 
cases  above  referred  to  the  court  was  not  unanimous.  In  both 
the  prevailing  opinion  was  written  by  Mr.  Justice  Peckham, 
The  eaiiier  (the  TranS'Missouri  case)  was  argued  December  8^ 
1896,  and  decided  March  22,  1897.  Chief  Justice  Fuller  and 
Justices  Brewer,  Brown,  and  Harlan  concurred  with  Peck- 
ham,  J.    Justices  White,  Field,  Gray,  and  Shiras  dissented. 

In  the  later  case  of  the  Joint  Traffic  Association,  which  was 
argued  February  24,  1898,  and  decided  October  24,  1898,  Chief 
Justice  Fuller  and  Justices  Brewer,  Brown,  and  Harlan, 
concurred  with  Peckham,  J.  Justices  Shiras,  White,  and 
Gray  dissented.    Justice  McKenna  took  no  part. 

In  the  Addystone  Pipe  case  (argued  in  April  26,  1899;  de- 
cided, December  4,  1899),  which  did  not  relate  to  railroads  but 
to  manufacturers  and  dealers  in  pipe  in  which  it  was  held  that 
the  agreement  or  combination  was  unlawful  as  in  restraint  of 
interstate  commerce  and  in  violation  of  the  provisions  of  the 
Sherman  Act,  the  decision  was  unanimous.  The  opinion  of  the 
court  was  written  by  Mr.  Justice  Peckham. 

The  Xerger  Case  —  Status  of  the  Court.— The  case  of  the 
Northern  Securities  Company  v.  The  United  States  (193  U.  S. 
197),  was  decided  March  14,  1904.  It  was  brought  under  tha 
Sherman  Act  to  dissolve  the  securities  company  io  which  had  been 
assigned,  as  a  holding  company,  the  stock  of  two  corporations  op- 
erating parallel  competing  lines  of  railroad  under  an  agreement  to 
permit  the  holding  company,  which  did  not  own  or  operate  a  rail- 
road, to  control  the  operations  of  both  competing  lines.  It  was 
argued  that  the  agreement  was  in  restraint  of  trade  and  com- 
merce and  of  the  Constitution  and  statutes  of  States  which  cre- 
ated the  merged  corporations.  The  merger  agreement  was  held 
to  be  illegal  and  in  violation  of  the  provisions  of  the  Sherman 
Act.    The  court  divided.    The  prevailing  opinion  was  written  by 
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Justice  HarTiAK,  with  whom  Justices  Brown^  Dat^  and  Mc- 
Kenka  concurred.  Mr.  Justice  Brewer  concurred  in  the  re- 
sult in  an  opinion  in  which  he  doubted  whether  every  agree- 
ment in  restraint  of  trade  and  commerce  could  be  held  to  be 
illegal.  Chief  Justice  Fuller  and  Justices  Whitb^  Holmes, 
and  Peckham  dissented. 

For  a  fuller  review  of  these  cases,  see  post,  under  section  1  of 
the  Sherman  Act. 

Fooling  —  Contracts  Belating  to  must  be  Produced  —  Coal 
Tmst.—  A  proceeding  was  instituted  before  the  Interstate  Com- 
merce Commission  charging  certain  carriers  engaged  in  the 
transportation  of  coal  from  mines  in  Pennsylvania  to  tide  water 
and  to  different  States.  The  allegations  in  the  complaint  were 
in  substance  that  six  railroad  companies  engaged  in  carrying 
eoal  were  substantially  parallel  competing  lines.  That  they  en- 
tered into  an  agreement  and  combination  to  pool  their  freight 
traffic  in  anthracite,  so  as  to  divide  the  same  between  their  dif- 
ferent lines  in  agreed  proportions  in  violation  of  section  5  of  the 
act,  and  pooled  their  freight  under  the  agreement. 

In  the  course  of  the  investigation  the  carriers  and  their  agents 
were  called  upon  to  produce  the  contracts  in  evidence.  The 
carriers  refused  on  many  grounds,  among  others  that  the  evidence 
contained  in  the  contracts  might  tend  to  incriminate  the  con- 
tracting parties.  The  Circuit  Court  sustained  the  objection 
solely  on  the  ground  that  the  contracts  related  only  to  the  sale 
of  coal  in  Pennsylvania,  which  was  not  a  transaction  embracing 
interstate  commerce. 

On  appeal  to  the  United  States  Supreme  Court  the  lower 
court  was  reversed,  the  contracts  were  held  to  be  relevant,  and 
that  the  contracts  must  be  marked  in  evidence. 

Mr.  Justice  Day,  on  this  point,  said :  "  It  is  argued  that 
these  contracts  if  given  in  evidence  will  tend  to  show  a  pooling 
of  freights  in  violation  of  the  fifth  section  of  the  Commerce  Act. 
While  this  testimony  may  not  establish  such  an  agreement  as  is 
suggested  it  has,  in  our  opinion,  a  legitimate  bearing  upon  the 
question.  There  is  a  division  of  freight  among  several  railroads 
where  by  agreement  or  otherwise  the  companies  have  a  conmion 
interest  in  the  source  from  which  it  is  obtained.** 
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The  court  held  also  that  the  contracts  were  competent  on  the 
question  as  to  the  mode  of  fixing  rates.  **To  imreasonably 
hcmper  the  Commission  by  narrowing  the  field  of  inquiry  beyond 
the  requirements  of  the  due  protection  of  rights  of  citizens  will 
be  to  seriously  impair  its  usefulness  and  prevent  a  realization 
of  the  salutary  purpose  for  which  it  was  established  by  Con- 
gress/' (April,  1904.)  Interstate  Com.  Co.  v.  Baird,  194 
I^  S.  25. 

Pooling  a  Defense  to  an  Equity  Suit  against  Ticket  Scalpers. 

—  The  carrier  sued  a  number  of  defendants  engaged  as  ticket 
brokers  who  sold  tickets  issued  by  complainant  in  conjunction 
with  other  carriers  at  cut  rates.  The  relief  asked  was  an  in- 
junction to  restrain  defendants  from  selling  the  tickets.  They 
were  known  as  round-trip  excursion  tickets  to  the  Pan-American 
Exposition,  held  at  Buffalo  in  1901.  The  defendants  purchased 
these  tickets  at  Buffalo  and  sold  the  unused  return  portions  at 
reduced  prices.  The  tickets  were  originally  issued  at  special 
rates  and.  were  non-transferrable  by  the  original  purchaser. 

Defendants  pleaded  that  he  who  comes  into  equity  must  come 
with  clean  hands.  That  complainants  in  issuing  the  tickets 
originally  did  so  under  an  agreement  and  combination  with 
other  carriers  to  create  a  monopoly  in  the  sale  of  such  tickets 
and  to  stifle  competition,  and  bar  all  competitors  not  members 
of  the  associations  under  which  complainant  acted  and  of  which 
it  was  a  member,  to-wit,  the  Trunk  Line  Association,  also  to 
Bubordinate  bodies  as  the  Trunk  Line  Committee  acting  through 
the  Trunk  Line  Passenger  Committee.  It  was  charged  that 
under  the  agreement  its  members  made  a  pro  rata  division  of 
all  receipts,  and  that  it  was  not  only  a  pooling  agreement  for- 
bidden by  section  5  of  the  Interstate  Commerce  Act,  but  that 
it  was  also  in  violation  of  the  Sherman  Act. 

The  court  sustained  the  defense  and  vacated  the  temporary  in- 
junction on  the  ground  that  as  the  act  of  complainant  in  issuing 
such  tickets  was  unlawful  and  was  the  result  of  an  agreement 
forbidden  by  statute,  complainant  could  not  invoke  the  aid  of 
a  court  of  equity  to  sustain  it  in  the  prosecution  of  such  an  un- 
lawful agreement.  Delaware  Railroad  v.  Frank,  110  Fed."  Bep. 
689  (August,  1901,  Cir.  Ct.  No.  Dist.  K  Y.). 
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§  6.  Schedule  of  Bates  to  be  Pnblidied. —  That  fevery  cdm- 
xnon  carrier  subject  to  the  provisions  of  this  act  shall 
print  and  keep  open  to  public  inspection  schedules 
showing  the  rates  and  fares  and  charges  for  the  trans- 
portation of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are  in  force 
at  the  time  upon  its  route.  The  schedules  printed  as 
aforesaid  by  any  such  common  carrier  shall  plainly 
state  the  places  upon  its  railroad  between  which  prop* 
erty  and  passengers  will  be  carried,  and  shall  contain 
the  classification  of  freight  in  force,  and  shall  also 
Btate  separately  the  terminal  charges  and  any  rules  or 
regulations  which  in  any  wise  change,  affect,  or  deter- 
mine any  part  or  the  aggregate  of  such  aforesaid  rates 
and  fares  and  charges.  Such  schedules  shall  be  plainly 
printed  in  large  type,  and  copies  for  the  use  of  the 
public^  shall  be  posted  in  two  public  and  conspicuous 
places,  in  every  depot,  station,  or  oflSce  of  such  carrier 
where  passengers  or  freight,  respectively,  are  re- 
ceived for  transportation  in  such  form  that  they  shall 
be  accessible  to  the  public  and  can  be  conveniently 
inspected. 

Bates  through  Foreign  Country. —  Any  common  carrier 
subject  to  the  provisions  of  this  act  receiving  freight 
in  the  United  States  to  be  carried  through  a  foreign 
country  to  any  place  in  the  United  States  shall  also  in 
like  manner  print  and  ke^p  open  to  public  inspection, 
at  every  depot  or  oflSce  where  such  freight  is  received 
for  shipment,  schedules  showing  the  through  rates 
established  and  charged  by  such  common  carrier  to  all 
points  in  the  United  States  beyond  the  foreign  country 
to  which  it  accepts  freight  for  shipment;  and  any 
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freight  shipped  from  the  United  States,  through  a 
foreign  country  into  the  United  States,  the  through 
rate  on  which  shall  not  have  been  made  public  as  re- 
quired by  this  act,  shall,  before  it  is  admitted  into  the 
United  States  from  said  foreign  country,  be  subject  to 
customs  duties  as  if  said  freight  were  of  foreign  pro- 
duction; and  any  law  in  conflict  with  this  section  is 
hereby  repealed. 

Hotioe  of  AdvaiLoe  or  Beduction  of  Sates. —  No  advance 
shall  be  made  in  the  rates,  fares,  and  charges  which 
have  been  established  and  published  as  aforesaid  by 
any  common  carrier  in  compliance  with  the  require- 
ments of  this  section,  except  after  ten  days'  public  no- 
tice, which  shall  plainly  state  the  changes  proposed  to  be 
made  in  the  schedule  then  in  force,  and  the  time  when 
the  increased  rates,  fares,  or  charges  will  go  into  ef- 
fect ;  and  the  proposed  changes  shall  be  shown  by  print- 
ing new  schedules,  or  shall  be  plainly  indicated  upon 
the  schedules  in  force  at  the  time  and  kept  open  to  pub- 
lic inspection.  Beductions  in  such  published  rates, 
fares,  or  charges  shall  only  be  made  after  three  days' 
previous  public  notice,  to  be  given  in  the  same  manner 
that  notice  of  an  advance  in  rates  must  be  given. 

Pablifthed  Bate  Only  Legal  Bate. —  And  when  any  such 
common  carrier  shall  have  established  and  published 
its  rates,  fares,  and  charges  in  compliance  with  the 
provisions  of  this  section,  it  shall  be  unlawful  for  such 
common  carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compen- 
sation for  the  transportation  of  passengers  or  prop- 
erty, or  for  any  services  in  connection  therewith,  than 
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is  specified  in  snch  published  schedule  of  rates,  fares^ 
and  charges  as  may  at  the  time  be  in  force. 

Bocnments  to  be  Piled  with  Commiiiioii  —  Meainre  of  PuIh 
lidty. — Every  common  carrier  subject  to  the  provisions 
of  this  act  shall  file  with  the  Commission  hereinafter 
provided  for  copies  of  its  schedules  of  rates,  fares,  and 
charges  which  have  been  established  and  published  in 
compliance  with  the  requirements  of  this  section,  and 
shall  promptly  notify  said  Commission  of  all  changes 
made  in  the  same.  Every  such  common  carrier  shall  also 
file  with  said  Commission  copies  of  all  contracts,  agree* 
ments,  or  arrangements  with  other  common  carriers  in 
relation  to  any  traffic  affected  by  the  provisions  of  this 
act  to  which  it  may  be  a  party.  And  in  cases  where 
passengers  and  freight  pass  over  continuous  lines  or 
routes  operated  by  more  than  one  common  carrier,  and 
the  several  common  carriers  operating  such  lines  or 
routes  establish  joint  tariffs  of  rates  or'  fares  or 
charges  for  such  continuous  lines  or  routes,  copies  of 
such  joint  tariffs  shall  also,  in  like  manner,  be  filed 
with  said  Commission.  Such  joint  rates,  fares,  and 
charges  on  such  continuous  lines  so  filed  as  aforesaid 
shall  be  made  public  by  such  common  carriers  when 
directed  by  said  Commission,  in  so  far  as  may,  in  the 
judgment  of  the  Commission,  be  deemed  practicable; 
and  said  Commission  shall  from  time  to  time  prescribe 
the  measure  of  publicity  which  shall  be  given  to  such 
rates,  fares,  and  charges,  or  to  such  part  of  them  as  it 
may  deem  it  practicable  for  such  common  carriers  to 
publish,  and  the  places  in  which  they  shall  be  published. 

Notice  of  Advance  or  Beduotion  of  Toint  Sates  —  Commifltioii 
may  FubliBh  Bates.—  No  advance  shall  be  made  in  joint 
rates,  fares,  and  charges,  shown  upon  joint  tariffs,  ex- 
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cept  after  ten  days'  notice  to  the  Commission,  which 
shall  plainly  state  the  changes  proposed  to  be  made  in 
the  schedule  then  in  force,  and  the  time  when  the  in- 
creased rates,  fares,  or  charges  will  go  into  effect.  No 
reduction  shall  be  made  in  joint  rates,  fares,  and 
charges,  except  after  three  days'  notice,  to  be  given  to 
the  Commission  as  is  above  provided  in  the  case  of  an 
advance  of  joint  rates.  The  Commission  may  make 
public  such  proposed  advances  or  such  reductions,  in 
such  manner  as  may,  in  its  judgment,  be  deemed  prac- 
ticable, and  may  prescribe  from  time  to  time  the  meas- 
ure of  publicity  which  common  carriers  shall  give  to 
advances  or  reductions  in  joint  tariffs. 

Deviation  from  Pnbliihed  Bate  TJnlawfnl. —  It  shall  be  un- 
lawful for  any  common  carrier,  party  to  any  joint 
tariff,  to  charge,  demand,  collect,  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for 
the  transportation  of  persons  or  property,  or  for  any 
services  in  connection  therewith,  between  any  points  as 
to  which  a  joint  rate,  fare,  or  charge  is  named  thereon 
than  is  specified  in  the  schedule  filed  with  the  Commis- 
sion in  force  at  the  time. 

form  of  Schedides. —  The  Commission  may  determine 
and  prescribe  the  form  in  which  the  schedules  required 
by  this  section  to  be  kept  open  to  public  inspection  shall 
be  prepared  and  arranged,  and  may  change  the  form 
from  time  to  time  as  shall  be  found  expedient. 

Penalties  for  Failure  to  Publish.  Bates. — If  any  such  com- 
mon carrier  shall  neglect  or  refuse  to  file  or  publish  its 
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schedules  or  tariffs  of  rates,  fares,  and  charges  as  pro- 
vided in  this  section,  or  any  part  of  the  same,  such  com- 
mon  carrier  shall,  in  addition  to  other  penalties  herein 
prescribed,  be  subject  to  a  writ  of  mandamus,  to  be 
is3ued  by  any  circuit  court  of  the  United  States  in  the 
judicial  district  wherein  the  principal  office  of  said 
common  carrier  is  situated,  or  wherein  such  offense 
may  be  committed,  and  if  such  common  carrier  be  a 
foreign  corporation  in  the  judicial  circuit  wherein  such 
common  carrier  accepts  traffic  and  has  an  agent  to 
perform  such  service,  to  compel  compliance  with  the 
aforesaid  provisions  of  this  section ;  and  such  writ  shall 
issue  in  the  name  of  the  people  of  the  United  States, 
at  the  relation  of  the  Commissioners  appointed  under 
the  provisions  of  this  act;  and  the  failure  to  comply 
with  its  requirements  shall  be  punishable  as  and  for  a 
contempt;  and  the  said  Commissioners  as  complainants, 
may  also  apply,  in  any  such  circuit  court  of  the  United 
States,  for  a  writ  of  injunction  against  such  common 
carrier,  to  restrain  such  common  carrier  from  receiving 
or  transporting  property  among  the  several  States  and 
Territories  of  the  United  States,  or  between  the  United 
States  knd  adjacent  foreign  countries,  or  between  ports 
of  transshipm^ent  and  of  entry  and  the  several  States 
and  Territories  of  the  United  States,  as  mentioned  in 
the  first  section  of  this  act,  until  such  common  carrier 
shall  have  complied  with  the  aforesaid  provisions  of 
this  section  of  this  act.    (As  amended  March  2,  1889.) 

§  6.  Supplemented  by  EUdns'  Act  of  February  19,  190S. — 

The  matters  embraced  in  section  6  of  the  Interstate  Commerce 
Act  was  supplemented  by  an  act  of  Congress,  approved  February 
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19,  1903,  entitled  *^  An  Act  to  further  regulate  commerce  with 
Foreign  Nations  and  Among  the  States.''  The  supplemental 
provisions  of  this  statute,  known  as  the  Elkins  Act,  are  as 
follows : 

Be  it  enacted  by  the  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  America  in  Congress 
assembled,  That  anything  done  or  omitted  to  be  done 
by  a  corporation  common  carrier,  subject  to  the  Act  to 
regulate  commerce  and  the  Acts  amendatory  thereof 
which,  if  done  or  omitted  to  be  done  by  any  director 
or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent, 
or  person  acting  for  or  employed  by  such  corporation, 
[ViolatioiL  of.  Act  a  Misdemeanor]  would  constitute  a 
misdemeanor  under  said  Acts  or  under  this  Act  shall 
also  be  held  to  be  a  misdemeanor  committed  by  such 
corporation,  and  upon  conviction  thereof  it  shall  be 
subject  to  like  penalties  as  are  prescribed  in  said  Acts 
or  by  this  Act  with  reference  to  such  persons  except  as 
such  penalties  are  herein  changed.  The  willful  failure 
upon  the  part  of  any  carrier  subject  to  said  Acts  [Pen- 
alty for  Violation  of  Published  Bate]  to  file  and  publish 
the  tariflFs  or  rates  and  charges  as  required  by  said 
Acts  or  strictly  to  observe  such  tariffs  until  changed 
according  to  law,  shall  be  a  misdemeanor,  and  upon 
conviction  thereof  the  corporation  offending  shall  be 
subject  to  a  fine  not  less  than  one  thousand  dollars 
nor  more  than  twenty  thousand  dollars  for  each  of- 
fense ;  and  it  shall  be  unlawful  for  any  person,  persons, 
or  corporation  [Soliciting  or  Paying  Bebate,  Misde- 
meanor] to  offer,  grant,  or  give  or  to  solicit,  accept, 
or  receive  any  rebate,  concession,  or  discrimination  in 
respect  of  the  transportation  of  any  property  in  inter- 
state or  foreign  conunerce  by  any  common  carrier  sub- 
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ject  to  said  Act  to  regulate  commerce  and  the  Acts 
amendatory  thereto  whereby  any  such  property  shall 
by  any  device  whatever  be  transported  at  a  less  rate 
than  that  named  in  the  tariffs  published  and  filed  by 
such  carrier,  as  is  required  by  said  Act  to  regulate 
commerce  and  the  Acts  amendatory  thereto,  or  whereby 
any  other  advantage  is  given  or  discrimination  is  prac- 
ticed. Every  person  or  corporation  who  shall  offer, 
grant,  or  give  or  solicit,  accept  or  receive  any  such 
rebates,  concession,  or  discrimination  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  one  thou- 
sand dollars  nor  more  than  twenty  thousand  dollars. 
In  all  convictions  occurring  after  the  passage  of  this 
Act  for  offenses  under  said  Acts  to  regulate  commerce, 
whether  committed  before  or  after  the  passage  of  this 
Act,  or  for  offenses  under  this  section,  no  penalty  shall 
be  imposed  on  the  convicted  party  other  than  the  fine 
prescribed  by  law,  [ImprisoiuiLeiLt  Abolished]  impris- 
onment wherever  now  prescribed  as  part  of  the  pen- 
alty being  hereby  abolished.  Every  violation  of  this 
section  shall  be  prosecuted  in  any  court  of  the  United 
States  [Jurisdiction  of  Eederal  Court]  having  jurisdic- 
tion of  crimes  within  the  district  in  which  such  vio- 
lation was  conmaitted  or  through  which  the  transporta- 
tion may  have  been  conducted;  and  whenever  the 
offense  is  begun  in  one  jurisdiction  and  completed  in 
another  it  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  in  either  jurisdiction  in  the  same 
manner  as  if  the  offense  had  been  actually  and  wholly 
committed  therein. 

Act  of  Officer  or  Assent,  Act  of  Carrier. —  In  construing  and 
enforcing  the  provisions  of  this  section  the  act,  omis- 
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eion,  or  failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  common  carrier  acting 
within  the  scope  of  his  employment  shall  in  every  case 
be  also  deemed  to  be  the  act,  omission,  or  failure  of  such 
carrier  as  well  as  that  of  the  person.  Whenever  any 
carrier  files  with  the  Interstate  Commerce  Commission 
or  publishes  a  particular  rate  under  the  provisions  of 
the  Act  to  regulate  commerce  or  Acts  amendatory 
thereto,  or  participates  in  any  rates  so  filed  or  pub- 
lished, that  rate  as  against  such  carrier,  its  officers,  or 
agents  in  any  prosecution  begun  under  this  Act  shall  be 
conclusively  deemed  to  be  the  legal  rate,  and  any  de- 
parture from  such  rate,  or  any  offer  to  depart  there- 
from, shall  be  deemed  to  be  an  offense  under  this  sec- 
tion of  this  Act. 

Pnblidied  Bate  when  Concluiiye  —  Parties. —  §  2.  That  in 
any  proceeding  for  the  enforcement  of  the  provisions  of 
the  statutes  relating  to  interstate  commerce,  whether 
such  proceedings  be  instituted  before  the  Interstate 
Commerce  Commission  or  be  begun  originally  in  any 
circuit  court  of  the  United  States,  it  shall  be  lawful  to 
include  as  parties,  in  addition  to  the  carrier,  all  persons 
interested  in  or  affected  by  the  rate,  regulation,  or 
practice  under  consideration,  and  inquiries,  investiga- 
tions, orders,  and  decrees  may  be  made  with  reference 
to  and  against  such  additional  parties  in  the  same  man- 
ner, to  the  same  extent,  and  subject  to  the  same  pro- 
visions as  are  or  shall  be  authorized  by  law  with 
respect  to  carriers. 

Adherenee  to  Bate,  how  Enforced. —  §  3.  That  whenever 
the  Interstate  Commerce  Commission  shall  have  rea- 
sonable ground  for  belief  that  any  common  carrier  is 
engaged  in  the  carriage  of  passengers  or  freight  traffic 
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between  given  points  at  less  than  the  published  rates  on 
file,  or  is  committing  any  discriminations  forbidden  by 
law,  a  petition  may  be  presented  alleging  such  facts  to 
the  circuit  court  of  the  United  States  sitting  in  equity 
having  jurisdiction ;  and  when  the  act  complained  of  is 
alleged  to  have  been  committed  or  as  being  committed 
in  part  in  more  than  one  judicial  district  or  State,  it 
may  be  dealt  with,  inquired  of,  tried,  and  determined 
in  either  such  judicial  district  or  State,  whereupon 
it  shall  be  the  duty  of  the  court  summarily  to  inquire 
into  the  circumstances,  upon  such  notice  and  in  such 
manner  as  the  court  shall  direct  and  without  the  formal 
pleadings  and  proceedings  applicable  to  ordinary  suits 
in  equity,  and  to  make  such  other  persons  or  corpora- 
tions parties  thereto  as  the  court  may  deem  necessary, 
and  upon  being  satisfied  of  the  truth  of  the  allegations 
of  said  petition  said  court  shall  enforce  an  observance 
of  the  published  tariffs  or  direct  and  require  a  discon- 
tinuance of  such  discrimination  by  proper  orders, 
writs,  and  process,  which  said  orders,  writs,  and  proc- 
ess may  be  enforceable  as  well  against  the  parties  in- 
terested in  the  traffic  as  against  the  carrier,  subject  to 
the  right  of  appeal  as  now  provided  by  law.  It  shall  l)e 
the  duty  of  the  several  [TT.  8.  IKfttrict  Attorney  Knit 
Prosecute  at  Seqneftt  of  Attomey-Cteneral]  district  at- 
torneys of  the  United  States,  whenever  the  Attorney- 
General  shall  direct,  either  of  his  own  motion  or  upon 
the  request  of  the  Interstate  Commerce  Commission^ 
to  institute  and  prosecute  such  proceedings,  and  the 
proceedings  provided  for  by  this  Act  shall  not  preclude 
the  bringing  of  suit  for  the  recovery  of  damages  by  any 
party  injured,  or  any  other  action  provided  by  said  Act 
approved   February    fourth,    eighteen   hundred    and 
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eighty-seven,  entitled  An  Act  to  regulate  commerce  and 
the  Acts  amendatory  thereof.  And  in  proceedings  im- 
der  this  Act  and  the  Acts  to  regulate  commerce  ihe  said 
courts  shall  have  the  power  to  compel  the  attendance  of 
witnesses,  both  upon  the  part  of  the  carrier  and  the 
shipper,  who  shall  be  required  to  answer  on  all  sub- 
jects relating  directly  or  indirectly  to  the  matter  in 
controversy,  and  to  compel  the  production  of  all  books 
and  papers,  both  of  the  carrier  and  the  shipper,  which 
relate  directly  or  indirectly  to  such  transaction;  tHe 
claim  that  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  such  evidence  shall  not 
excuse  such  person  from  testifying  or  such  corporation 
producing  its  books  and  papers,  but  no  person  [Immu- 
nity of  'Witncwet]  shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which  he  may 
testify  or  produce  evidence  documentary  or  otherwise 
in  such  proceeding:  Provided,  That  the  provisions 
[Expeditian  under  Act  of  Febmary  11,  1903]  of  an  Act 
entitled  *'An  Act  to  expedite  the  hearing  and  determi- 
nation of  suits  in  equity  pending  or  hereafter  brought 
under  the  Act  of  July  second,  eighteen  hundred  and 
ninety,  entitled  *  An  Act  to  protect  trade  and  commerce 
9gainst  unlawful  restraints  and  monopolies/  'An  Act 
to  regulate  coromerce,'  approved  February  fourth, 
eighteen  hundred 'and  eighty-seven,  or  any  other  Acts 
having  a  like  purpose  that  may  be  hereafter  enacted, 
approved  February  eleventh,  nineteen  hundred  and 
three,''  shall  apply  to  any  case  prosecuted  under  the 
direction  of  the  Attorney-General  in  the  name  of  the 
Interstate  Commerce  Commission. 

Bcpcaler—  §  4.  That  all  Acts  and  parts  of  Acts  in  con- 
flict with  the  provisions  of  this  Act  are  hereby  repealed. 
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but  such  repeal  shall  not  affect  causes  now  pending  nor 
rights  which  have  already  accrued,  but  such  causes 
shall  be  prosecuted  to  a  conclusion  and  such  rights  en- 
forced in  a  manner  heretofore  provided  by  law  and  as 
modified  by  the  provisions  of  this  Act. 

§  5.  That  this  Act  shall  take  effect  from  its  passage. 

Object  and  Scope  of  Section  6. —  This  section  was  designed  to 
compel  publicity  on  the  part  of  the  carrier  as  to  all  rates^  fares^ 
schedules,  and  tariflEs  charged  by  the  carrier  alone  or  in  connec- 
tion with  other  carriers,  under  a  common  arrangement  for  joint 
through  rates  over  connecting  lines.  It  may  be  designated  as 
the  publicity  section  of  the  act  and  is  of  the  greatest  importance 
to  secure  the  protection  and  rights  of  all  shippers.  In  the  ab- 
sence of  the  compulsory  requirements  of  section  6  the  shipper 
and  the  traveling  public  would  be  remediless  in  fheir  eflEorts  to 
secure  uniform  rates  by  reason  of  the  difficulty  which  would 
arise  in  securing  evidence  of  acts  of  discrimination  in  violation 
of  the  statute.  Congress,  by  the  provisions  of  section  6,  designed 
that  the  carrier  should  have  but  one  schedule  of  rates  and  tariffs 
which  should  be  published  and  made  easily  accessible  to  every 
shipper  and  every  person  desirous  of  being  transported  on  any 
line  from  a  point  in  one  State  to  his  destination  in  another 
State.  The  published  rate  is  the  only  lawful  rate  and  the  car- 
rier can  make  no  charge  except  such  as  is  published.  If  it 
exacts  less,  or  if  it  exacts  more,  the  charge  is  unlawful  and  sub- 
jects the  carrier  to  the  pains  and  penalties  of  the  act. 

Failure  to  comply  with  the  provisions  of  this  section  (as  well 
as  other  requirements  in  other  parts  of  the  act)  is  punishable 
criminally,  as  prescribed  in  section  10  as  amended  by  the 
Elkins  Act,  approved  February  19,  1903. 

The  Elkins  Act. —  The  act  of  February  19,  1903,  known  aa 
the  Elkins  Act,  supplements  the  provisions  of  section  6  and  has 
been  inserted  here  as  part  of  that  section.  Tliis  supplemental 
legislation  deals  principally  with  the  matters  embraced  in  sec- 
tion 6  with  respect  to  the  publicity  of  tariff  rates  and  charges. 
It  relates  also  to  the  subject  of  rebates,  drawbacks,  and  unjust 
discrimination,  which  practices  are  declared  unlawful  by  see* 
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tion  2  known  as  the  anti-rebate  section.  Section  2  declares  that 
it  shall  be  unlawful  for  the  carrier  to  receive  or  collect  from  any 
person  a  greater  or  less  compensation  than  it  charges  or  collects 
from  any  other  persons  for  a  like  service.  The  Elkins  Act  de- 
clares that  it  shall  be  unlawful  for  the  carrier  or  any  person  or 
persons  or  corporation  "  to  offer,  grant,  or  give  or  to  solicit,  ac- 
cept, or  receive  any  rebate."  It  is  claimed  that  under  the  Elkins 
Act  this  language  makes  the  shipper  or  person  who  solicits  the 
rebate  liable  with  the  carrier  who  gives  it. 

As  to  the  mode  of  proving  that  such  rebate  was 
given  the  published  rate  is  deemed  the  legal  rate  and 
is  conclusive  evidence  against  the  carrier.  Proof  that 
there  has  been  a  departure  from  the  published  rate 
"or  any  offer  to  depart  therefrom"  constitutes  the  offense  of 
unjust  discrimination.  It  will  be  observed  that  in  order  to  mako 
out  a  case  it  is  no  longer  necessary  to  prove  that  the  published 
rate  has  actually  been  departed  from,  or  that  the  rebate  or  draw- 
back has  actually  been  paid  or  allowed  to  the  shipper.  It  will  bo 
sufficient  to  show  that  the  carrier  "  effered  to  depart "  from  the 
published  rate,  and  proof  of  such  "offer"  will  constitute  a 
prima  facie  case  under  the  statute.  The  Elkins  Act  in  express 
terms  makes  the  carrier  corporation  liable  under  the  act  a^  well 
as  the  officers,  agents,  and  servants  of  the  corporation. 

Another  important  change  wrought  by  the  Elkins  Act  relates 
to  the  punishment  prescribed  by  it  and  by  the  Interstate  Com- 
merce Act.  Prior  to  its  enactment  the  punishment  incurred  for 
a  violation  of  the  Interstate  Commerce  Act  included  both  fine 
and  imprisonment.  The  imprisonment  feature  has  been  elimi- 
nated and  abolished  by  the  Elkins  Act.  The  maximum  fine  for 
unjust  discrimination  prescribed  by  the  new  law  is  $20,000  and 
the  minimum  fine,  $1,000.  Imprisonment  can  now  be  imposed 
only  where  the  offender  is  adjudged  guilty  of  a  contempt  of 
court  for  failure  to  comply  with  the  provisions  of  a  writ  of  man^ 
damns,  which  may  be  issued  to  compel  the  carrier  to  comply 
with  the  provisions  of  section  6.  The  section  declares  expressly 
that  failure  to  comply  with  the  writ  shall  be  punished  as  a  con- 
tempt of  court.  This  remedy  is  cumulative  and  is  not  affected 
by  the  pendency  of  criminal  proceedings. 

The  Elkins  Act  also  makes  clear  the  jurisdiction  in  which  in- 
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dictments  may  be  found  against  persons  proceeded  against  crim- 
inally for  any  violation  of  the  Commerce  Act,  or  of  the  Elkins 
Act,  by  declaring  that  such  violation  may  be  prosecuted  "  within 
the  dictrict  in  which  such  violation  was  committed,  or  through 
which  the  transportation  may  have  been  conducted/'  If  an 
offense  is  begun  in  one  district  and  completed  in  another,  it  may 
be  dealt  with  in  either  jurisdiction. 

A  remedy  by  injunction  is  also  provided  to  restrain  carriers 
from  receiving  or  transporting  persons  or  property  under  section 
1  until  the  provisions  of  section  6  have  been  complied  with. 

Handamus  to  Compel  Fublioation  of  Bates  —  Common  Ar- 
rangement Defined. —  Where  carriers  agree  among  themselves  to 
transport  property  from  one  State  to  another  over  a  number  of 
lines,  at  a  fixed  through  rate,  and  agree  expressly  or  by  implica- 
tion to  a  division  of  the  charges  among  the  carriers,  such  an  ar- 
rangement constitutes  "  a  common  arrangement  for  a  continuous 
carriage  or  shipment,*'  within  the  meaning  of  section  1  of  the 
act.  The  terms  of  such  an  arrangement  must  be  made  public, 
and  published  pursuant  to  the  provisions  of  section  6  and  the 
performance  of  the  requirements  of  that  section  may  be  enforced 
by  a  writ  of  mandamus  issued  by  a  Circuit  Court  of  the  United 
States  as  prescribed  in  section  6.  United  States  ex  rel.  Inter'- 
state  Cent.  Co,  v.  Seaboard  Railroad,  82  Fed.  Rep.  563  (July, 
1897,  Cir.  CL  So.  Dist.  Ala.). 

Criminal  Offense  —  Deviation  from  Published  Bate,  lia- 
bility of  Beceiver. —  A  violation  of  the  provisions  of  section  6 
of  the  act  with  respect  to  deviating  from  published  joint  tariff 
rales  by  suffering  or  permitting  persons  to  obtain  transportation 
for  less  than  published  rates  is  made  a  misdemeanor  by  section 
10  of  the  act.  Prior  to  February  19,  1903,  the  punishment  pre- 
scribed was  both  fine  and  imprisonment.  By  the  act  of  Febru- 
ary 19,  1903,  the  fine  was  increased  and  so  much  of  the  statute 
as  related  to  imprisonment  was  abolished. 

An  indictment  against  a  receiver  of  a  railroad  for  violating 
the  provisions  of  section  6  with  regard  to  deviating  from  pub- 
lished joint  tariff  rates  was  demurred  to  on  the  ground  that  a 
receiver,  although  included  by  the  language  of  section  10,  could 
Hot  be  held  under  an  indictment  charging  a  violation  of  section 
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6  for  a  deviation  from  a  joint  tariff  rate,  unless  it  was  averred 
that  the  receiver,  subsequent  to  his  appointment,  became  a  party 
to  the  tariff  agreement  or  ratified,  adopted,  or  recognized  it  in 
some  way.  The  court  sustained  the  demurrer  on  the  ground  that 
no  person  can  be  convicted  of  a  crime  in  failing  to  keep  an  agree- 
ment unless  he  is  under  some  obligation  to  keep  it  and  to  which 
he  was  not  a  party.  United  States  v.  De  Coursey,  82  Fed.  Eep. 
302  (August,  1897,  Dist.  Ct.  No.  Dist.  N.  Y.). 

See  also  United  States  v.  Tozer,  39  Fed.  Rep.  369  (June, 
1889,  Dist.  Ct.  East.  Dist.  Mo.,  N".  D.) ;  Same  v.  Same,  39  Fed. 
Rep.  904  (September,  1889,  Dist.  Ct.  East.  Dist.  Mo.  N.  D.). 

Penalties  —  ImpriBonmeiit  Abolishied. —  The  penalties  for  a 
violation  of  section  6  are  provided  for  in  section  10  of  the  act, 
except  that  section  6  specifically  declares  that  in  addition  to 
other  penalties  prescribed,  a  common  carrier,  who  neglects  or 
refuses  to  file  or  publish  a  schedule  of  the  tariffs  of  rates,  fares, 
and  charges  in  accordance  with  section  6,  shall  be  subject  to  a 
writ  of  m^ndamiis  to  be  issued  by  any  Circuit  Court  of  the 
Tnited  States  in  the  judicial  district  where  the  principal  ofl&ce 
of  the  common  carrier  is  situated  or  where  the  violation  of  the 
act  was  committed.  The  additional  penalty  attaches  in  case  the 
writ  is  not  obeyed  by  the  carrier,  who  may  then  be  punished  as 
fop  a  contempt  of  court,  which  would  subject  the  offender  to  im- 
prisonment until  he  purged  himself  of  the  contempt.  The  evi- 
dent intention  of  Congress  was  that  in  case  criminal  proceed- 
ings were  instituted  against  the  carrier,  all  the  civil  remedies  in 
favor  of  shippers  should  remain  in  full  force  and  virtue,  not- 
Tvdthstanding  the  pendency  of  such  criminal  proceedings. 

Prior  to  the  19th  day  of  February,  1903,  a  violation  of  the 
provisions  of  section  6  was  punishable  under  flection  10  by  a  fine 
not  to  exceed  $5,000,  except  when  the  offense  charged  was  un- 
lawful discrimination  in  rates,  fares,  or  charges  for  the  trans- 
portation of  passengers  or  property,  in  which  case  the  offender 
was  liable  in  addition  to  the  fine  to  be  imprisoned  in  the  peni- 
tentiary for  a  term  not  exceeding  two  years  or  both  such  fine 
and  imprisonment.  On  the  19th  day  of  February,  1903,  the 
Elkins  Act  was  approved  and  became  operative.  Fnder  and  by 
virtue  of  this  law,  which  supplements  section  6  of  the  Interstate 
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Commerce  Act,  the  carrier  corporation  becomes  liable  for  a  vio- 
lation of  the  provisions  of  section  6  as  well  as  any  ofiSoer  of  the 
corporation.  The  penalty  prescribed  for  willful  failure  to  pub- 
lish tariff  rates  and  charges,  is  declared  to  be  a  fine  of  not  less 
than  $1,000  or  more  than  $20,000  for  each  offense.  The 
Elkins  Act  also  abolishes  imprisonment  as  a  penalty  for  a  vio- 
lation of  any  of  the  provisions  of  the  Interstate  Commerce  Act, 
and  declares  that  in  all  convictions  under  the  act,  whether  com- 
mitted before  or  after  the  passage  of  the  Elkins  Act,  no  penalty 
shall  be  imposed  on  the  convicted  party,  other  than  the  fine  pre- 
scribed by  law,  *' imprisonment  wherever  now  prescribed  as 
part  of  the  penalty  being  hereby  abolished/' 

There  has  been  considerable  discussion  as  to  the  wisdom  of 
abolishing  the  penalty  of  imprisonment  for  violations  of  the 
Interstate  Commerce  Act.  It  seems  clear  that  the  fine  imposed 
by  the  Elkins  Act,  for  failure  to  comply  with  the  provisions  of 
section  6,  which  may  be  as  great  as  $20,000  for  each  offense, 
lias  not  served  to  deter  carriers  from  violating  the  spirit  and  let- 
ter of  the  law.  The  Interstate  Commerce  Commission,  in  its 
annual  report  for  the  year  1903,  gives  a  schedule  of  litigation 
pending  against  earners  for  violations  of  the  act.  This  schedule 
comprises  some  thirty  cases  remaining  undisposed  of  on  Decem- 
ber 15,  1903.  Of  these  one-half  were  brought  to  enjoin  carriers 
from  departing  from  the  published  tariff  rates.  In  other  words 
the  list  shows  that  fifteen  actions  and  proceedings  of  a  civil 
nature  were  pending  in  December,  1903,  nearly  ten  months 
after  the  Elkins  Act  went  into  effect,  to  compel  common  car- 
riers to  comply  with  the  provisions  of  section  6.  This  list  is 
as  follows: 

Brewer  et  al.  v.  Louisville  &  Nashville  Eailroad  Company  et 
al.  Griffin,  6a.,  long  and  short-haul  case.  United  States  Cir- 
cuit Court,  southern  district  of  Georgia. 

Interstate  Commerce  Commission  v.  Northern  Pacific  Railroad 
Company  et  al.  Fargo,  N.  D.,  long  and  short-haul  case.  United 
States  Circuit  Court,  district  of  North  Dakota. 

Interstate  Commerce  Commission  v.  Western  New  York  & 
Pennsylvania  Railroad  Company  et  al.  Discriminating  rates  on 
p<troleum  oil.  United  States  Circuit  Court,  western  district  of 
Pennsylvania. 
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Interstate  Commerce  Commission  v.  Nashyilley  Chattanooga 
&  St.  Louis  Eailway  Company  et  al.  Hampton^  long  and  short- 
haul  case.    United  States  Supreme  Court. 

Interstate  Commerce  Commission  v.  Southern  Pacific  Com- 
pany et  al.  Kearney^  long  and  short-haul  case.  United  States 
Circuit  Court,  northern  district  of  California.  Argued  and  sub- 
mitted March  16  and  17,  1903. 

Interstate  Commerce  Commission  v.  Southern  Railway 
Company.  Danville,  long  and  short-haul  case.  United  Stat^ 
Supreme  Court. 

Interstate  Commerce  Commission  v.  Southern  Pacific  Com- 
pany et  al.  California  orange  case.  United  States  Circuit 
Court,  southern  division  of  the  southern  district  of  California. 

Interstate  Commerce  Commission  v.  Lake  Shore  &  Michigan 
Southern  Railway  Company  et  al.  Hay  case.  United  States 
Circuit  Court,  northern  district  of  Ohio. 

Interstate  Commerce  Commission  v.  Ijouisville  &  Nashville 
Railroad  Company.  Contempt  proceedings  against  Milton  H. 
Smith,  president  Louisville  &  Nashville  Railroad  Company; 
W.  Hale,  superintendent  (fourth  division)  Seaboard  Air  Line 
Railway,  and  W.  B.  Denham,  superintendent  (second  division) 
Atlantic  Coast  line  Railroad  Company,  for  violating  injunction 
decree.  United  States  Circuit  Court,  southern  district  of 
Georgia. 

United  States  v.  Chicago  &  Northwestern  Railway  Company. 
Proceeding  to  enjoin  departure  from  published  tariff  rates. 
Temporary  injunction  granted.  tFnited  States  Circuit  Court, 
northern  district  of  .Illinois. 

United  States  v.  Illinois  Central  Railroad  Company.  Pro- 
ceeding to  enjoin  departure  from  published  tariff  rates.  Tem- 
porary injunction  granted.  United  States  Circuit  Court,  north- 
em  district  of  Illinois. 

United  States  v.  Michigan  Central  Railroad  Company.  Pro- 
ceeding to  enjoin  departure  from  published  tariff  rates.  Tem- 
porary injunction  granted.  United  States  Circuit  Court,  north- 
ern district  of  Illinois. 

United  States  v.  Pennsylvania  Company.  Proceeding  to  en- 
join departure  from  published  tariff  rates.  Temporary  injunc- 
tion granted.  United  States  Circuit  Court,  northern  district 
of  Illinois. 

United  States  v.  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  Proceeding  to  enjoin  departure  from  pub- 
lished tariff  rates.  Temporary  injunction  granted.  United 
States  Circuit  Court,  northern  district  of  Illinois. 

United  States  v.  Lake  Shore  &  Michigan  Southern  Railway 
Company.    Proceeding  to  enjoin  departure  from  published  tariff 
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rates.  Temporair  injunction  granted.  United  States  Circuit 
Court,  northern  oistrict  of  Illinois. 

United  States  v.  Wabash  Eailroad  Company.  Proceeding  to 
enjoin  departure  from  pvbliehed  tariff  rates.  Temporary  in- 
junction granted.  United  States  Circuit  Court,  western  district 
of  Missouri. 

United  States  v.  Atchinson,  Topeka  &  Santa  Fe  Bailway 
Company.  Proceeding  to  enjoin  departure  from  published  tariff 
rates.  Temporary  injunction  granted.  United  States  Circuit 
Court,  western  district  of  Missouri. 

United  States  v.  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Proceeding  to  enjoin  departure  from  published  tariff 
rates.  Temporary  injunction  granted.  United  States  Circuit 
Court,  western  district  of  Missouri. 

United  States  v.  Chicago,  Burlington  &  Quincy  Railway  Com- 
pany. Proceeding  to  enjoin  departure  from  published  tariff 
rates.  Temporary  injunction  granted.  United  States  Circuit 
Court,  western  district  of  Missouri. 

United  States  v.  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. Proceeding  to  enjoin  departure  from  published  tariff 
rates.  Temporary  injunction  granted.  United  States  Circuit 
Court,  western  district  of  Missouri. 

United  States  v.  Chicago  k  Alton  Railroad  Company.  PrO' 
ceeding  to  enjoin  departure  from  published  tariff  rates.  Tem- 
porary injunction  granted.  United  States  Circuit  Court,  west- 
em  district  of  Missouri. 

United  States  v.  Chicago  Great  Western  Railway  Company. 
Proceeding  to  enjoin  departure  from  published  tariff  rates. 
Temporary  injunction  granted.  United  States  Circuit  Court, 
western  district  of  Missouri. 

United  States  v.  Missouri  Pacific  Railway  Company.  Pro^ 
ceeding  to  enjoin  departure  from  published  tariff  rates.  Tem- 
porary injunction  granted.  United  States  Circuit  Court,  western 
district  of  Missouri. 

United  States  v.  Chesapeake  &  Ohio  Railway  Company.  Pro^ 
ceeding  to  enjoin  departure  from  published  tariff  rides.  Tem- 
porary injunction  granted.  United  States  Circuit  Court,  western 
district  of  Virginia. 

United  States  v.  J.  E.  Qeddes,  receiver  Ohio  River  &  West- 
ern Railroad  Company.  Action  to  recover  penalty  under  sec- 
tion 6,  Safety-Appliance  Act  of  March  2,  1893,  as  amended 
April  1,  1896.  United  States  Circuit  Court  of  Appeals,  sixth 
circuit. 

United  States  ex  rel.  Martin  A.  Knapp  et  al.  v.  Boston  & 
Maine  Railroad  Company.     Petition  for  mandamus  to  compel 
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filing  of  animal  report.  United  States  Circuit  Court,  district 
of  Massachusetts. 

United  States  ex  rel.  Martin  A.  Knapp  et  al.  v.  Lake  Shore  & 
Michigan  Southern  Bailway  Company.  Petition  for  mandamus 
to  compel  filing  of  annual  report.  United  States  Circuit  Courts 
northern  district  of  Ohio. 

United  States  ex  rel.  Martin  A.  Knapp  et  al.  v.  New  York 
Central  &  Hudson  River  Railroad  Company.  Petition  for  man- 
damus to  compel  filing  of  annual  report.  Ilnited  States  Circuit 
Court,  southern  district  of  New  York. 

United  States  ex  rel.  Martin  A.  Knapp  et  al.  v.  Delaware  & 
Hudson  Company.  Petition  for  mandamus  to  compel  filing  of 
annual  report.  United  States  Circuit  Court,  southern  district 
of  New  York. 

W.  0.  Johnson  v.  Soutliem  Pacific  Companj.  Damages  oA 
account  of  personal  injury,  but  involving  also  construction  of  the 
Safety-Appliance  Law.  Intervention  by  United  States  applied 
for  and  allowed.    United  States  Supreme  Court. 

§  7.  Continnous  Carriage  from  Point  of  Shipment  to  Point  of 
Destination.—  That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  enter 
into  any  combination,  contract,  or  agreement,  ex- 
pressed or  implied,  to  prevent,  by  change  of  time  sched- 
ule, carriage  in  different  cars,  or  by  other  means  ot 
devices,  the  carriage  of  freights  from  being  continuous 
from  the  place  of  shipment  to  the  place  of  destination ; 
and  no  break  of  bulk,  stoppage,  or  interruption  made 
by  such  common  carrier  shall  prevent  the  carriage  of 
freights  from  being  and  being  treated  as  one  continuous 
carriage  from  the  place  of  shipment  to  the  place  of 
destination,  unless  such  break,  stoppage,  or  interrupt 
lion  was  made  in  good  faith  for  some  necessary  pur« 
pose,  and  without  any  intent  to  avoid  or  unnecessarily 
interrupt  such  continuous  carriage  or  to  evade  any  of 
the  provisions  of  this  act. 

Objeet  and  Scope  of  Section  7. —  The  proyisions  of  section  7 
are  supplemental  to  the  provisions  contained  in  section  d,  and 
10 
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should  be  read  and  construed  in  connection  therewith.  Section 
3;  last  paragraph,  forbids  discrimination  among  carriers,  and 
is  mandatory  in  its  requirements  that  all  connecting  competing 
lines  shall  be  treated  alike  and  furnished  with  equal  facilities 
for  interchange  of  traffic  between  their  respective  lines,  and  for 
receiving,  forwarding,  and  delivering  passengers  and  property. 
The  design  of  section  7  was  to  forbid  devices  on  the  part  of  the 
carrier,  whereby,  for  the  purpose  of  evading  the  provisions  of  the 
act,  collusive  arrangements  may  be  resorted  to  to  change  time 
schedules,  compel  carriage  in  different  cars,  break  bulk,  or  require 
a  cessation,  stoppage,  or  interruption  to  prevent  the  connecting 
carrier  from  performing  his  contract  of  "continuous  carriage.'* 
The  statute  recognizes  the  fact  that  there  may  be  circumstances 
when  breaking  bulk  or  temporary  stoppage  may  be  unavoidable. 
But  such  acts,  if  not  done  in  good  faith,  but  merely  to  evade  the 
provisions  of  the  act,  are  unlawful,  and  subject  the  offending 
carrier  to  the  pains  and  penalties  of  the  act.  See  authorities  in 
this  connection  under  section  3,  page  69,  ante.  The  provisions 
of  section  7,  however,  are  not  discussed  or  referred  to  in  such 
decisions. 

§  8.  Liability  of  Carrier  in  Damages. —  That  in  case  any 
common  carrier  subject  to  the  provisions  of  this  act 
shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act, 
matter,  or  thing  in  this  act  prohibited  or  declared  to  be 
unlawful,  or  shall  omit  to  do  any  act,  matter,  or  thing 
in  this  act  required  to  be  done,  such  common  carrier 
shall  be  liable  to  the  person  or  persons  injured  thereby 
for  the  full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  provisions  of  this 
act,  together  with  a  reasonable  counsel  or  attorney's 
fee,  to  be  fixed  by  the  court  in  every  case  of  recovery, 
which  attorney's  fee  shall  be  taxed  and  collected  as  part 
of  the  costs  in  the  case. 

Object  and  Scope  of  Section  8. —  The  object  of  section  8  in 

conjunction  with  section  9  was  to  create  a  civil  remedy  in  favor 
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of  shippers  or  persons  who  suffer  loss  or  damage  arising  by 
reason  of  any  violation  of  its  provisions  by  the  carrier,  and  to 
distinctly  declare  and  impose  the  liability  of  the  carrier.  The 
act  is  penal  in  its  nature  in  so  far  as  it  imposes  a  criminal  lia- 
bility for  a  breach  of  its  conditions.  It  is  a  remedial  statute  in 
so  far  as  it  creates  remedies  by  authorizing  civil  actions  at  law 
and  in  equity  in  the  Federal  courts.  The  remedial  nature  of 
the  statute  is  emphasized  by  the  amendment  to  section  22,  as 
amended  March  2,  1889,  which  declares  that  "  nothing  in  this 
act  contained  shall  in  any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but  the  provisions  of  this 
act  are  in  addition  to  such  remedies.^' 

It  has  been  held,  in  an  able  and  well-reasoned  opinion  by 
Chief  Justice  Andrews  in  the  Court  of  Appeals  of  the  State  of 
New  York,  that  the  Legislature,  subject  to  the  limitations  of 
constitutional  law,  may  not  only  invent  remedies,  but  it  may  also 
create  rights.    Bertholf  v.  O'Reilly,  74  N.  Y.  509. 

Section  8  creates  the  liability  of  the  carrier  under  the  act. 

Section  9  provides  the  remedies  giving  the  Federal  courts 
jurisdiction  to  enforce  the  liabilities  imposed  upon  the  carrier 
for  a  violation  of  the  statute,  both  at  law  and  in  equity.  In  so 
far  as  the  liability  declared  by  this  section  relates  to  the  duty 
which  was  imposed  on  the  carrier  at  common  law,  the  statute 
creates  no  new  liability.  The  ninth  section  declares  the  mode  in 
which  such  liability  may  be  enforced  in  the  Federal  courts. 

The  liability  under  section  8  is  confined  exclusively  to  a 
breach  of  duty  imder  the  Interstate  Commerce  Act,  in  respect 
solely  to  interstate  commerce.  The  liability  of  a  common  carrier 
engaged  in  domestic  commerce  remains  as  it  always  existed 
at  the  common  law,  except  in  so  far  as  it  has  been  regulated  by 
the  laws  of  the  several  States. 

Treble  Damages  —  Common  Law  Snpeneded. —  At  common 
law  a  shipper  had  a  cause  of  action  against  the  carrier  to  recover 
damages  resulting  from  unreasonable  and  extortionate  charges. 
But  when  the  Legislature  sees  fit  to  legislate  upon  the  subject 
the  statutory  remedy  supersedes  the  common-law  remedy,  unless 
the  statute  declares  that  the  remedy  given  by  the  statute  is  not 
exclusive  but  cumulative.  (November,  1892,  Cir.  Ct.  West.  Dist. 
Mo.)    Windsor  Coal  Co.  v.  Chicago  Railroad,  62  Fed.  Eep.  716. 
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Treble  Damacet  — State  Statute.—  The  State  6f  Colorado  Hi 
1885^  two  years  prior  to  the  passage  of  the  Interstate  Commeroe 
Act^  passed  a  law  (Laws  1885^  chap.  309)^  prohibiting  rebates 
and  unjust  discriminations  by  carriers  against  shippers,  giving 
to  a  party  injured  the  right  to  sue  for  a  violation  of  the  statute 
and  authorizing  a  recovery  in  treble  damages.  A  shipper  of  coal 
sued  for  a  violation  of  the  statute.  Defendant  set  up  as  a  de^ 
fonse  a  contract  whereby  it  agreed  to  give  the  favored  shipper 
and  competitor  of  plaintiff  a  lower  rate  of  freight  only  in  case 
it  furnished  for  transportation  each  year  200,000  tons  of  coal. 
The  answer  failed  to  allege  that  the  favored  shipper  furnished 
this  amount  for  transportation,  but  it  was  nevertheless  given  the 
rebate.  Defendant  also  set  up  as  an  excuse  for  the  gi\ang  of 
the  rebate  what  it  alleged  was  a  claim  it  had  against  the  favored 
shipper  for  damages.  The  damages  were  unliquidated  and  arose 
in  tort.  The  court  below  ruled  out  both  defenses  and  plaintiff 
had  a  verdict.    Judgment  affirmed.    Union  Pacific  v.  Ooodridge, 

149  U.  S.  680. 

The  court  held  that  the  object  of  the  Colorado  statute  was  in- 
tended to  cut  up  by  the  roots  the  entire  system  of  rebates  and  dis- 
criminations in  favor  of  particular  localities,  special  enterprises, 
or  favored  corporations,  and  to  put  all  shippers  on  an  absolute 
equality,  saving  only  a  power  not  in  the  railroad  company  it- 
sflf,  but  in  the  Railroad  Commissioner  to  except  *' special  case$ 
designed  to  promote  the  development  of  the  resources  of  this 
State."  The  court  observed  further  that  it  is  not  the  proper 
business  of  a  common  carrier  to  foster  particular  enterprises  or 
to  build  up  new  industries,  but  deriving  its  franchise  from  the 
Lc^gislature,  and  depending  upon  the  will  of  the  people  for  its 
very  existence,  it  is  bound  to  deal  fairly  with  the  public,  to  ex- 
tend them  reasonable  facilities  for  the  transportation  of  their 
persons  and  property,  and  to  put  all  its  patrons  on  an  absolute 
equality.    lb. 

The  above  case  doubtless  was  brought  in  the  Federal  court 
and  the  latter  acquired  jurisdiction  by  reason  of  the  diverse 
citizenship  of  the  parties,  the  action  being  to  recover  damages 
under  a  State  statute. 

Suit  at  Law  by  Shipper  —  Pleading. —  An  action  by  a  shipper 
against  a  carrier  to  recover  a  payment  charged  by  the  carrier  in 
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excess  of  charges  to  other  shippers  of  similar  goods  to  the  same 
destination  from  another  place  of  shipment  of  the  same  or 
greater  distance  where  the  charge  is  not  in  itself  unreasonable 
prior  to  the  amendment  of  March  2,  1889^  declaring  all  reme- 
dies under  the  act  to  be  cumulative^  was  held  to  be  an  action 
in  the  nature  of  a  penalty  on  account  of  the  wrongful  conduct 
of  defendant.  In  that  action^  where  it  appeared  that  the  charge 
was  not  in  itself  unreasonable^  the  court  said  that  plaintiff 
was  bound  by  the  rule  of  strict  proof,  and  his  complaint  must 
clearly  show  a  violation  of  the  statute  and  the  damages  sus- 
tained by  the  shipper  in  consequence.  Parsons  v.  Chicago  Rail- 
way,  167  U.  S.  447. 

A  violation  of  the  statute  must  be  clearly  alleged  and  such 
violation  will  not  be  inferred  from  uncertain  or  ambiguous 
allegations.    lb. 

IKscrimuLation  —  Suit  in  Equity  —  Pleading.—  A  bill  of  com- 
plaint in  equity  seeking  an  injunction  to  restrain  the  carrier 
from  charging  unjust,  unlawful,  or  unreasonable  rates  must  set 
forth  facts  to  sustain  the  charge.  It  must  show  that  the  plain- 
till  has  no  other  means  of  transportation  except  upon  the  lines 
of  the  defendant  carrier,  and  it  must  set  forth  that  defendant 
charges  less  to  other  shippers  under  substantially  similar  cir- 
cumstances and  conditions,  and  the  extortion  or  discrimination 
complained  of  must  be  set  forth.  De  Bary  Baya  Merchants' 
Line  v.  Jacksonville  Railroad,  40  Fed.  Rep.  392. 

Limitation  of  Actions. —  The  Interstate  Commerce  Act,  which 
creates  a  statutory  liability  against  the  carrier  in  favor  of  a 
shipper  for  the  full  amount  of  damages  sustained  by  the  ship- 
per in  consequence  of  any  violation  of  the  provisions  of  the 
act,  is  in  the  nature  of  a  penal  statute,  and  the  damages  sought 
are  in  the  nature  of  a  penalty.  As  the  act  is  silent  as  to  the 
time  within  which  a  shipper  may  bring  suit  to  recover  dam- 
ages under  the  act,  the  Statute  of  limitations  of  the  State 
in  which  the  Federal  court  is  situate  will  govern.  Ratticanv. 
Terminal  Railroad,  114  Fed.  Bep.  666;  Murray  v.  Chicago  RaiU 
road,  92  Fed.  Eep.  868. 

Limitation  —  Fraudulent  Concealment. —  If  fraudulent  con- 
cealment is  relied  upon  to  avoid  the  Statute  of  Limitations^ 
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it  must  appear  that  the  concealment  was  such  as  prevented  the 
party  from  exercising  due  diligence  in  discovering  the  facts. 
Plaintiff^  in  a  suit  to  recover  rebates  and  drawbacks^  alleged 
that  defendant  publicly  posted  its  tariif  rates,  and  informed 
plaintiff  that  no  deviations  were  made  from  the  posted  rates, 
and  that  no  rebates,  drawbacks,  or  concessions  from  such  rates 
were  given  to  any  shipper,  and  that  the  rate  charged  plaintiff 
was  the  same  as  rates  given  to  other  shippers,  and  plaintiff 
believed  these  statements  and  representations  and  relied  on 
them,  but  that  they  were  false,  fraudulent,  and  untrue,  and 
that  the  fact  that  secret  rebates  were  given  was  fraudulently 
concealed  from  plaintiff,  who  only  ascertained  them  eighteen 
months  before  bringing  suit. 

The  court  held  that  no  facts  were  stated  to  excuse  the  delay 
of  eighteen  months  after  the  facts  were  discovered,  and  no 
facts  from  which  the  court  could  infer  that  plaintiff  thereafter 
exercised  due  diligence  to  protect  his  rights.  Murray  v.  Chicago 
Railroad,  92  Fed.  Bep.  868;  Ratican  v.  Terminal  Railroad,  114 
Fed.  Bep.  666. 

Abatement  —  Bevival  of  Action. —  The  authorities  indicate 
that  an  action  or  proceeding  instituted  by  a  shipper,  or  in  his 
behalf,  against  the  carrier  does  not  abate  on  the  death  of  the 
plaintiff  or  petitioner.  The  general  rule  that  actions  in  tort 
abate  where  the  plaintiff  dies,  unless  a  different  rule  is  pre- 
scribed by  the  statute,  has  no  application  to  actions  or  pro- 
ceedings under  the  Interstate  Commerce  Act.  An  action  to 
recover  for  personal  injuries  dies  with  the  person,  unless  tho 
statute  prescribes  otherwise,  because  the  injuries  theoretically  are 
to  the  person  and  not  to  his  estate.  Actions  or  proceedings 
under  the  Commerce  Act  are  not,  strictly  speaking,  actions 
in  tort.  They  are  brought  to  recover  for  injuries  to  the  estate, 
not  to  the  person.  It  has  never  been  expressly  decided  thus  far 
whether  they  are  strictly  actions  upon  contract,  but  they  cer- 
tainly arise  by  reason  of  the  breach  of  an  implied,  if  not  an 
express,  contract  on  the  part  of  the  carrier.  The  presump- 
tion of  law  is  that  any  contract  the  carrier  makes  is  legaL 
The  law  will  imply  a  promise  on  the  part  of  the  carrier  to 
carry  for  all  for  a  like  charge  for  a  like  service.  A  failure  to 
do  so  would  clearly  be  a  breach  of  such  implied  promise.    The 
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courts  have  said  that  an  action  against  the  carrier^  under  the  act/ 
to  recover  damages  for  excessive  charges  or  unlawful  discrimina- 
tion is  one  sounding  in  tort.  It  has  been  held  that  the  statute^ 
with  respect  to  actions  of  this  character,  is  penal  in  its  provisions, 
imposing  a  forfeiture  or  penalty.  But,  on  the  other  hand,  the  acta 
of  the  carrier,  when  damage  is  shown,  result  in  pecuniary  loss 
to  plaintiff  and  benefit  to  defendant.  After  plaintiff's  death 
it  is  pertinent  to  show  that  the  wrongdoer  has  derived  benefit 
from  the  acts  complained  of,  whereby  plaintiff^s  estate  became  les- 
sened and  less  beneficial  to  the  latter's  executors  or  adminis- 
trators. By  4  Edw.  Ill,  chap.  7,  de  bonis  asporiatis  in  vita  tea- 
iatoris,  by  an  equitable  construction  the  executor  or  adminis- 
trator shall  have  the  same  action  for  any  injury  done  to  the 
personal  estate  of  the  testator  or  intestate,  whereby  it  became 
less  beneficial  to  them  as  the  deceased  might  have  had,  what- 
ever the  form  of  the  action.  Accordingly  held  that  an  action 
to  enforce  a  forfeiture  abates,  unless  the  act  complained  of  is 
devisable  and  the  wrongdoer's  estate  has  derived  a  benefit  there- 
from. United  States  v.  De  Ooer,  38  Fed.  Rep.  80;  United^ 
States  V.  Riley,  104  Fed.  Rep.  275. 

An  act  of  Congress  imposed  a  legal  liability  upon  the  directors 
of  a  national  bank  for  acts  done  which  resulted  in  injury  to 
the  bank  or  its  stockholders  or  creditors.  The  statute  created 
a  liability  against  the  bank  in  damages  for  acts  done  by  its 
officers  in  violation  of  the  statute.  The  court  held  that  the 
statute  was  to  be  construed  as  a  remedial,  not  as  a  penal 
statute  in  this  regard,  and  that  an  action  under  it  survives 
against  the  estate  of  the  defaulting  officer.  Stephens  v.  Over* 
stoU,  43  Fed.  Rep.  465. 

Laws  created  for  the  prevention  of  fraud,  or  for  the  suppres- 
sion of  a  public  wrong,  or  to  affect  a  public  good,  are  not,  with 
respect  to  the  liability  imposed,  to  be  construed  as  penal  stat- 
utes, although  a  penalty  may  be  inflicted  for  their  violation. 
Taylor  v.  United  States,  3  How.  197;  Stochwell  v.  United 
States,  13  Wall.  531. 

The  Supreme  Court  of  the  United  States,  in  the  case  of 
Louisville  Railroad  v.  Behlmer,  175  TJ.  S.  648,  decided  that 
a  cause  of  action  prosecuted  in  behalf  of  a  shipper  who  insti- 
tuted proceedings  through  the  Interstate  Commerce  Commis* 
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sion  survived  after  the  death  of  the  petitioner.  The  court 
reversed  the  court  below,  but  in  so  doing  recited  the  fact  that 
the  petitioner  had  died  and  directed  that  his  legal  representa* 
tives  be  substituted  as  petitioners,  and  that  the  Commission 
should  hear  the  evidence  de  novo  and  render  its  decision  to  con- 
form to  the  rulings  of  the  court  as  set  forth  in  the  opinion  of 
Justice  White.    Louisville  Railroad  v.  Behlmer,  175  U.  S.  648. 

§  8.  Bemedy  of  Shipper  in  AltematiTe  by  Complaint  to  Com- 
misaion  or  Suit  in  Federal  Court. —  That  any  person  or  per- 
sons claiming  to  be  damaged  by  any  common  carrier 
subject  to  the  provisions  of  this  act  may  either  make 
complaint  to  the  Commission  as  hereinafter  provided 
for,  or  may  bring  suit  in  his  or  their  own  behalf  for 
the  recovery  of  the  damages  for  which  such  common 
carrier  may  be  liable  under  the  provisions  of  this  act, 
in  any  district  or  circuit  court  of  the  United  States  of 
competent  jurisdiction;  but  such  person  or  persons 
shall  not  have  the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  case  elect  which  one  of  the  two  meth- 
ods of  procedure  herein  provided  for  he  or  they  will 
adopt.  In  any  such  action  brought  for  the  recovery  of 
damages  the  court  before  which  the  same  shall  be  pend- 
ing may  compel  any  director,  officer,  receiver,  trustee, 
or  agent  of  the  corporation  or  company  defendant  in 
such  suit  to  attend,  appear,  and  testify  in  such  case,  and 
may  compel  the  production  of  the  books  and  papers  of 
such  corporation  or  company  party  to  any  such  suit; 
the  claim  that  any  such  testimony  or  evidence  may  tend 
to  criminate  the  person  giving  such  evidence  shall  not 
excuse  such  witness  from  testifying,  but  such  evidence 
or  testimony  shall  not  be  used  against  such  person  on 
the  trial  of  any  criminal  proceeding. 

Object  and  Scope  of  Section  9. — Section  9  prescribes  the  rem- 
edy for  the  enforcement  of  the  liability  which  section  8  imposes 
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upon  the  carrier.  It  provides  a  dual  remedy.  It  opens  both 
the  Circuit  Courts  and  District  Courts  of  the  United  States^ 
and  declares  that  any  person  claiming  damages  against  the 
carrier  arising  from  any  violation  of  the  act  may  bring  suit  to 
recover  the  same  in  either  of  said  courts.  It  also  declares  that 
the  party  aggrieved  may  complain  to  the  Interstate  Commerce 
Commission  as  prescribed  in  section  12.  These  remedies,  how- 
ever, are  not  concurrent,  and  the  suitor  must  elect  before  which 
tribunal  he  will  appear.  The  statute  declares  that  he  cannot 
pursue  both  remedies.  If  the  party  elects  to  go  before  the 
Commission,  the  award  or  order  of  that  body,  if  in  his  favor, 
must  be  enforced  by  the  Commission  upon  its  application  to 
the  Federal  court,  if  the  carrier  neglects  or  refuses  to  comply 
with  the  terms  and  conditions  embraced  in  the  order. 

In  an  action  for  damages  by  a  shipper  against  the  carrier 
in  the  Federal  court,  the  plaintiff  is  not  obliged  to  resort  to  the 
cumbrous  and  expensive  equitable  remedy  of  a  bill  of  discovery 
in  order  to  inspect  the  books  and  papers  of  the  carrier,  which 
may  be  pertinent  and  essential,  to  establish  the  evidence  to 
sustain  his  cause  of  action.  The  statute  confers  power  upon 
the  court  to  compel  the  corporation  carrier,  or  its  agents,  oflBcers, 
servants,  or  trustees,  to  produce  the  books  and  papers  of  the 
defendant.  The  carrier  cannot  excuse  such  production  upon 
the  ground  that  under  the  Fifth  Amendment  to  the  Consti- 
tution he  cannot  be  compelled  to  give  evidence  which  may 
tend  to  incriminate  him  for  the  reason  that  the  statute  now 
declares  not  only  that  the  evidence  sought  "shall  not  be  used 
against  any  such  person  on  the  trial  of  any  criminal  proceeding,*' 
but  that  the  witness  shall  not  be  prosecuted  for  any  offense  dis- 
closed by  reason  of  giving  such  testimony. 

Turisdietion  —  Diyersity  of  CitizenBhip  not  Essential. —  In 
ordinary  controversies,  where  no  Federal  question  is  involved 
in  the  subject-matter  of  the  action,  and  the  parties  to  the 
action  are  all  citizens  of  the  same  State,  the  Federal  court 
acquires  no  jurisdiction,  and  it  can  exercise  none.  But  if 
the  controversy  is  ** between  citizens  of  different  States*'  the 
Constitution  extends  the  jurisdiction  of  the  Federal  courts  to 
stich  a  controversy.  Article  3,  section  2,  provides  that  the  judi- 
cial power  of  the  United  States  shall  extend  to  controversies 
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"between  eitizenB  of  different  States/*  The  Judiciary  Act, 
approved  March  3,  1875,  as  amended  August  13,  1888,  gives 
to  the  Circuits  Courts  of  the  United  States  original  cogni- 
zance "of  all  suits  of  a  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value  of  two  thousand  dollars/'  in 
which  there  shall  be  a  controversy  between  citizens  of  different 
States. 

Where,  however,  a  Federal  question  is  involved,  or  the  right 
sought  to  be  enforced  arises  under  the  Constitution  or  laws  of 
the  United  States,  the  Federal  courts  acquire  jurisdiction  irre- 
spective of  the  citizenship  of  the  parties.  The  jurisdiction 
of  the  Circuit  Courts  of  the  United  States  is  defined  in  sec- 
tion 1  of  the  Judiciary  Act  of  March  3,  1876,  as  amended 
August  13,  1888,  as  follows: 

JurisdictioB  of  Circuit  Courts  of  the  United  States.-*  Sec  z.— 
That  the  Circuit  Courts  of  the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several  States, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  interests  and  costs, 
the  sum  or  value  of  two  thousand  dollars,  and  arising  under  the 
Constitution  or  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority,  or  in  which  contro- 
versy the  United  States  are  plaintiffs  or  petitioners,  or  in  which 
there  shall  be  a  controversy  between  citizens  of  different  States, 
in  which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid,  or  a  controversy  between  citi- 
zens of  the  same  State  claiming  lands  under  grants  of  different 
States,  or  a  controversy  between  citizens  of  a  State  and  foreign 
States,  citizens,  or  subjects,  in  which  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid, 
and  shall  have  exclusive  cognizance  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,  except  as 
otherwise  provided  by  law,  and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  offenses  cognizable  by  them. 

But  no  person  shall  be  arrested  in  one  district  for  trial  in 
another  in  any  civil  action  before  a  circuit  or  district  court  ;^ 

And  no  civil  suit  shall  be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  but  where 
the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  States,  suit  shall  be  brought  only 
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in  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant ; 

Nor  shall  any  circuit  or  district  court  have  cognizance  of  any 
suit,  except  upon  foreign  bills  of  exchange,  to  recover  the  con- 
tents of  any  promissory  note  or  other  chose  in  action  in  favor 
of  any  assignee,  or  of  any  subsequent  holder  if  such  instrument 
be  payable  to  bearer  and  be  not  made  by  any  corporation,  unless 
such  suit  might  have  been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  or  transfer  had  been  made; 

And  the  circuit  courts  shall  also  have  appellate  jurisdiction 
from  the  district  courts  under  the  regulations  and  restrictions 
prescribed  by  law.  (25  Stat,  at  L.  page  433,  chap.  866,  ap- 
proved August  13,  1888.) 

Jurisdiction  of  District  Cionrts  of  the  United  Statet. —  Section 
9  of  the  Commerce  Act  confers  jurisdiction  in  suits  to 
enforce  its  provision  upon  any  District  Court  of  the  United 
States  of  competent  jurisdiction.  The  plaintiff,  in  bringing  an 
action  under  the  Commerce  Act,  is  not  bound  to  bring  it  in  a 
Circuit  Court  of  the  United  States,  pursuant  to  the  provisions 
of  the  act  of  March  3, 1875,  supra,  but  may  elect  to  sue  in  either 
a  Circuit  or  District  Court  of  the  United  States  of  competent 
jurisdiction. 

Appellate  Jnrisdiotian. —  For  the  provisions  of  law  and  stat- 
utes applicable  to  the  appellate  jurisdiction  of  the  Federal  courts^ 
see  post,  page  171. 

Pederal  Jnriidiotion  under  Intentate  Commeroe  Act. —  The 

jurisdiction  of  the  Federal  courts  in  proceedings  imder  the 
Interstate  Commerce  Act  is  conferred  by  that  act,  and  arises 
from  a  right  in  the  plaintiff  which  is  conferred  by  a  law  of  the 
United  States.  The  judicial  power  of  the  Federal  court  is  ex- 
tended by  the  act  to  matters  relating  to  rights  of  shippers  en- 
gaged in  interstate  commerce.  As  the  right  of  plaintiff  arises 
under  a  Federal  statute,  diversity  of  citizenship  of  the  parties 
to  the  record  is  not  essential  to  confer  jurisdiction.  The  juris- 
diction of  the  court  is  based  solely  on  the  right  claimed  under 
the  Interstate  Commerce  Act,  and  is  exclusive.  Whatever  rights 
plaintiff  may  have  at  common  law  or  before  the  passage  of  the 
act  is  immaterial  to  the  question  of  jurisdiction.  Tift  v.*  South' 
em  Railroad  Co.,  123  Fed.  Rep.  789  (Dist.  Ct.  So.  Dist.  Ga* 
July,  1903). 
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Spseb^  J.^  in  the  Tift  case>  examined  fully  the  question  of  the 
jurisdiction  of  the  Federal  court,  and  cited  in  support  of  his 
ooDclufiions  the  following  authorities :  Toledo  R.  Co.  v.  Penna. 
fl.  Co.  (Cir.  Ci),  64  Fed.  Rep.  730;  Oabom  v.  Bank,  9  Wheat. 
r38;  Kentucky  Bridge  Co.  v.  L.  &  N.  B.  Co.  (Cir.  Ct),  37 
Fed.  Bep.  567;  Ex  parte  Lennon,  64  Fed.  Rep.  320;  s.  c,  12 
C.  C.  A.  134;  8.  c,  166  U.  S.  548;  Tennessee  v.  Davis,  100  U.  S. 
257;  Oregon  Short  Line  v.  Northern  Pacific  (Cir.  Ct.),  51 
Fed.  Bep.  466;  'Allen  v.  Oregon  Co.,  98  Fed.  Rep.  16;  De  Barry 
V.  Jacksonville  Railroad  (Cir.  Ct),  40  Fed.  Rep.  392;  Louis- 
ville Railroad  v.  Behlmer,  175  U.  S.  648;  Central  Stockyards 
Co.  V.  Louisville  Railroad,  118  Fed.  Rep.  113;  Augusta  RaiU 
road  V.  Wrightsville  Railroad  (Cir.  Ct.),  74  Fed.  Rep.  522; 
Oregon  Railroad  v.  Northern  Pacific  Railroad,  61  Fed.  Rep. 
158 ;  s.  c,  9  C.  C.  A.  409 ;  Chicago  Railroad  v.  Burlington  Rail- 
road  (Cir.  Ct),  34  Fed.  Rep.  481. 

Actions  and  proceedings  under  the  Interstate  Commerce  Act 
are  such  as  derive  their  authority  solely  from  the  statute.  As 
the  subject-matter  of  such  suits  arise  under  an  Act  of  Con- 
gress, the  Federal  courts  acquire  jurisdiction  by  virtue  of  the 
statute  without  regard  to  question  of  diversity  of  citizenship. 
(September,  1891,  Cir.  Ct  West.  Dist  Tenn.)  Little  Rock 
Railroad  v.  East  Tennessee  Railroad,  47  Fed.  Rep.  771. 

Tuiisdiction  Ezclnsiye  —  Bebate  Suits  —  Proper  Diitrict. — 

The  cause  of  action  given  to  a  shipper  is  for  a  violation  of 
section  2,  and  the  liability  of  the  carrier  for  such  breach  is 
created  by  section  8.  The  remedy  is  provided  by  section  9. 
The  jurisdiction  of  the  Federal  courts  in  such  actions  is  exclu- 
sive, and  in  the  trial  thereof  the  Federal  court  does  not  exer- 
cise a  jurisdiction  which  is  concurrent  in  the  State  courts. 
The  jurisdiction  of  the  Federal  courts  under  the  Interstate 
Commerce  Act  is  not  affected  by  the  provisions  of  the  Judiciar}' 
Acts  of  March  3,  1887,  and  August  13,  1888,  both  passed  subse- 
quent to  the  passage  of  the  Commerce  Act.  (In  re  Hohorst, 
150  U.  S.  653 ;  Railway  Co.  v.  Gonzales,  151  U.  S.  496).  Section 
9  declares  that  such  actions  must  be  brought  in  ^'  a  circuit  court 
of  competent  jurisdiction/'  which  means  a  circuit  court  in  any 
district  in  which  the  defendant  can  be  found.     Van  Patten  v. 
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Chicago  Railroad,  74  Fed.  Rep.  981  (June,  1896,  Cir.  Ct.  N6. 
Dist.  Iowa,  W.  D.). 

In  the  case  cited  the  defendant  was  incorporated  under  the 
laws  of  Wisconsin,  but  operated  its  road  in  the  northern  dis- 
trict of  Iowa.  Defendant  company  was  found  and  served  in 
the  latter  district.  Held,  that  jurisdiction  attached,  and  that 
the  Circuit  Court  had  jurisdiction  over  the  defendant  corpora- 
tion, and  of  the  subject-matter  of  the  action.    lb. 

JnriBdiction  —  Federal  Question. —  The  construction  or  in- 
terpretation of  a  State  law,  relating  only  to  domestic  commerce, 
or  commerce  wholly  within  the  State,  if  involved  in  an  action 
in  which  all  the  parties  are  residents  of  the  same  St^te  does  not 
necessarily  involve  a  Federal  question,  and  the  Federal  courts 
have  no  jurisdiction  in  such  an  action.  If  such  an  action  be 
removed  from  the  State  court,  the  Federal  court  will  remand 
it  on  the  ground  of  want  of  jurisdiction.  Minnesota  v.  Norths 
cm  Securities  Co,  (April,  1904),  194  U.  S.  48;  State  of  Iowa 
V.  Chicago  Railroad,  33  Fed.  Bep.  391  (December,  1887,  Cir.  Ct. 
Xo.  Dist.  Iowa). 

See  also  "Jurisdiction  on  Removal/'  infra. 

Equity  Jurisdiction  as  to  Bates. —  A  Circuit  Court  of  the 
United  States,  in  the  exercise  of  its  equity  jurisdiction,  at  the 
suit  of  a  party  claiming  to  be  aggrieved  by  rates  of  transporta- 
tion in  a  State,  imposed  by  a  Railroad  Commission  of  the 
State,  may  decree  that  the  rates  so  established  are  unreason- 
able and  unjust,  and  may,  by  injunction,  restrain  their  enforce- 
ment ;  but  the  court  has  no  power  to  establish  rates,  or  to  enjoin 
the  State  Commission  from  making  and  establishing  new  sched- 
ules of  rates  and  tariffs.  Reagan  v.  Farmers'  Loan  &  Trust  Co., 
154  TJ.  S.  362. 

In  such  an  action  brought  against  the  Commission  and  the 
individual  members  thereof,  the  court  has  jurisdiction  ks  the 
action  is  not  one  against  a  State  but  against  its  administrative 
officers.    76. 

Jurisdiction  —  Forcible  Obitrnction  to  Interstate  Commerod 
—  Injunction. —  The  government  of  the  United  States  may 
]>revent  a  forcible  obstruction  of  interstate  commerce,  and  of 
the  transyjortation  of  the  mails,  and  for  that  purpose  may, 
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through  its  Attorney-General  or  district  attorneys,  file  a  bill 
in  equity  in  a  proper  Federal  court  and  secure  a  writ  of  injunc- 
tion to  restrain  acts  of  violence  whereby  interstate  commerce  and 
transportation  of  the  mails  is  interfered  with.  It  may  enforce 
obedience  to  its  orders  by  fine  and  imprisonment.  In  a  proceed- 
ing to  punish  for  contempt  a  violation  of  the  court's  order,  the 
defendant  is  not  entitled  to  a  jury  trial.  In  re  Debs,  158 
U.  S.  564. 

The  equity  jurisdiction  of  the  Federal  court  is  not  ousted  by 
the  fact  that  the  acts  complained  of  also  involve  crimes  and 
violations  of  criminal  law.  It  is  not  the  province  of  a  court 
of  equity  to  enjoin  the  commission  of  crimes.  Something  mora 
than  the  threatened  commission  of  an  oflEense  against  the  laws 
of  the  land  is  necessary  to  call  into  exercise  the  injunctive 
powers  of  the  court.  There  must  be  interferences,  actual  or 
threatened,  with  property  or  rights  of  a  pecuniary  nature,  but 
when  such  interferences  appear,  the  jurisdiction  of  a  court  of 
equity  arises  and  is  not  destroyed  by  the  fact  that  they  are 
accompanied  by,  or  are  themselves  violations  of,  the  criminal 
law.    76. 

Jurisdiction  —  Not  Ousted  Pending  Appeal. —  The  jurisdic- 
tion of  the  United  States  Supreme  Court  cannot  be  ousted  by 
the  acts  of  defendants,  sued  as  members  of  a  freight  associa- 
tion, by  dissolving  the  association  pending  the  appeal  to  the 
Supreme  Court.  It  appeared  that  the  relief  sought  was  for 
an  injunction  to  restrain  the  enforcement  of  a  traflSc  agreement 
claimed  to  be  in  violation  of  the  Sherman  Anti-Trust  Act,  for 
a  dissolution  of  the  association  formed  to  operate  under  it,  and 
to  have  the  agreement  adjudicated  as  null  and  void.  Held,  that 
defendants,  by  their  voluntary  act  in  dissolving  the  association 
pending  the  appeal,  could  not  oust  the  appellate  tribunal  of 
jurisdiction  to  pass  upon  the  other  questions  involved  in  the 
appeal.  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  290. 

An  action  against  carriers  to  enforce  obedience  to  an  order  of 
the  Interstate  Commerce  Commission  directing  such  carriers 
to  furnish  proper  and  reasonable  facilities  for  interchange  of 
traffic,  presents  a  case  arising  under  the  Constitution  and  laws 
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of  the  United  States  of  which  the  Federal  courts  have  jarisdic- 
tion.    In  re  Lennon,  166  U.  S.  648. 

Jurisdiction  cannot  be  attacked  in  a  collateral  proceeding 
by  one  not  a  party  to  the  original  proceeding  by  evidence  dehors 
the  record,  if  the  requisite  citizenship  giving  the  court  juris- 
diction appears  upon  the  face  of  the  bill  in  the  original  pro- 
ceeding,   lb. 

Jniisdiction  on  BemoYal  from  State  Court. —  An  action  in 
which  the  subject-matter  does  not  involve  a  Federal  question, 
and  in  which  the  parties  are  all  residents  of  the  one  State,  is 
cognizable  only  in  the  State  court.  If  such  a  suit  were  brought 
originally  in  the  Federal  Court,  the  latter  would  have  no  juris- 
diction of  the  action.  If  brought  originally  in  a  State  court 
and  removed  to  the  Federal  court,  the  latter  would  acquire  no 
jurisdiction  by  virtue  of  such  removal.  If  a  Federal  question 
should  be  raised  in  the  action  after  removal,  jurisdiction  would 
not  attach  because  the  Federal  court  at  the  time  of  removal 
acquired  no  jurisdiction  and  could  acquire  none,  by  amendment 
or  otherwise. 

An  action  brought  by  a  sovereign  State  of  the  Union  as  plain- 
tiff in  its  own  State  court  against  non-resident  defendants,  where 
the  action  arises  under  the  laws  of  the  State,  does  not  involve 
a  Federal  question.  It  is  not  an  action  "between  citizens  of 
different  States,"  because  a  State  is  not  a  citizen  within  the 
meaning  of  that  clause  of  the  Constitution.  In  such  an  action 
the  State  court  has  exclusive  jurisdiction.  A  Federal  court  has 
none,  and  can  acquire  none  upon  removal  of  the  action  from 
the  State  court.  (April,  1904.)  Minnesota  v.  Northern  Secu- 
rities Co.,  194  U.  S.  48. 

In  the  case  cited  the  State  of  Minnesota,  as  plaintiff,  brought 
suit  in  a  State  court  of  the  State  of  Minnesota  against  the 
Northern  Securities  Company,  a  New  Jersey  corporation,  the 
Great  Northern  Eailway  Company,  a  Minnesota  corporation, 
and  the  Northern  Pacific  Railway  Company,  a  Wisconsin  cor- 
poration. The  suit  was  in  equity  for  a  decree  annulling  an 
agreement  by  the  two  defendant  railway  companies  operating 
competing  parallel  lines  of  road  from  the  Great  Lakes  to  the 
Pacific  ocean,  wherebv  they  sought  to  transfer  to  the  defendant, 
the  Northern  Securities  Company  (not  a  railway  corporation 
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or  carrier,  but  a  holding  corporation),  all  the  stock,  property, 
and  franchises  of  the  two  carrying  companies  in  effect,  though 
not  in  form,  merging  and  consolidating  them  in  the  securities 
company.  Plaintiffs  also  prayed  for  an  injunction  to  restrain 
the  consolidation.  It  was  claimed  by  plaintiff  that  the  trans- 
action sought  to  be  annulled  destroyed  all  competition  and  cre- 
ated a  monopoly  of  all  railway  traffic  in  the  State  of  Minnesota 
to  the  great,  permanent,  and  irreparable  damage  of  the  State  and 
the  people  thereof  in  violation  of  the  laws  of  Minnesota,  and  also 
in  violation  of  the  Sherman  Act  of  July  2,  1890.  Plaintiff 
claimed  also  that  the  transaction  was  an  agreement  in  restraint 
of  interstate  commerce  and  was,  therefore,  void  under  the 
Federal  statute.  Defendant  removed  the  case  to  the  Circuit 
Court  of  the  United  States  on  the  ground  that  a  Federal  ques- 
tion was  involved. 

Held,  that  the  case  involved  no  Federal  question  or  contro- 
versy arising  under  the  Constitution  and  laws  of  the  United 
States.  The  court  observed  that  "if  relief  had  been  asked 
upon  the  ground  alone  that  what  the  defendant  corporations 
had  done  and  would,  unless  restrained,  continue  to  do  was  for- 
bidden by  the  statutes  of  Minnesota,  the  Circuit  Court  of  the 
United  States  could  not  have  taken  cognizance  of  the  case;  for 
confessedly,  such  a  controversy  would  not  have  been  one  between 
citizens  of  different  States,  nor  could  such  a  suit  have  been 
deemed  one  arising  under  the  Constitution  and  laws  of  the 
United  States."  (April,  1904.)  Minnesota  v.  Northern  Seen* 
rities  Co.,  194  U.  S.  48.  { 

As  to  the  contention  that  a  Federal  question  was  involved 
by  reason  of  the  allegation  that  the  agreement  complained  of 
was  in  restraint  of  trade  and  commerce,  and  in  violation  of  the 
Sherman  Act,  forbidding  combinations  in  restraint  of  interstate  | 

commerce,  the  court  held  thfe  contention  wholly  untenable.  The 
allegations  did  not  involve  a  controversy  within  the  jurisdiction 
of  the  Federal  court.  Criminal  proceedings  for  a  violation  of 
the  Sherman  Act  could  be  instituted  only  in  the  name  of  the 
United  States.     The  action  which  had  been  removed  was  not  ' 

(1)  a  criminal  proceeding  under  sections  1,  2,  and  3  of  th<> 
Sherman  Act ;  nor  (2)  a  suit  in  equity  in  the  name  of  the  United 
States  under  section  4;  nor  (3)  a  proceeding  In  the  name  of  the 
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United  States  to  declare  a  forfeiture  under  section  6 ;  nor  (4)  an 
action  by  any  person  or  corporation  for  the  recovery  of  three-fold 
damages  for  injury  done  to  business  or  property  by  some  other 
person  or  corporation  imder  section  7.  Hence  not  within  tho 
Sherman  Act.  Decree  reversed  and  Circuit  Court  instructed  to 
remand  the  case  to  the  State  court.    lb. 

Jurisdiction  —  Federal    Question  —  Switcliing    Faoilities. — 

Defendant  contracted  with  the  city  of  Dubuque  to  allow  all 
railroads  entering  the  city  to  have  the  use  of  its  switching  and 
terminal  facilities.  The  Legislature  of  Iowa  also  passed  a  stat- 
ute that  different  companies  might  have  the  use  of  such  facili- 
ties, and  the  Iowa  Bailroad  Commission  fixed  the  rates  to  be 
charged  for  such  use.  The  defendant,  and  defendant  Illinois  Cen- 
tral railroad,  subsequently  acquired  control  of  all  lines  entering 
the  city,  and  acquired  tracks  and  means  of  access  which  had  been 
constructed  by  previous  owners  in  streets  and  lanes  under  ordi- 
nances of  the  city.  Thereafter  complaint  was  made  to  the  Bail- 
road  Commission  of  Iowa  that  excessive  charges  were  exacted  by 
defendant  for  use  of  terminal  and  switching  facilities.  The 
Commission  ruled  that  all  sidings  in  Dubuque  were  public  high- 
ways and  might  be  used  by  all  carriers,  and  fixed  the  rates  for 
their  use.  The  State  of  Iowa  sued  in  the  District  Court  of  Du- 
buque, a  State  court,  to  enforce  by  injunction  the  order  of  the 
State  Commission.  Defendant  removed  the  cause  to  the  Federal 
court.  Plaintiff  moved  to  remand.  The  court  granted  the  order 
and  remanded  the  case  on  the  ground  that  no  Federal  question 
VTBB  involved.  State  of  Iowa  v.  Chicago  Railroad,  33  Fed.  Bep. 
391  (December,  1887,  Cir.  Ct  No.  Dist.  Iowa). 

Juiifldiotion  —  Semoval — None  in  State  Court  under  Com- 
meroe  Aet. —  A  State  court  has  no  jurisdiction  to  enforce  the 
rights  of  shippers  for  a  violation  of  the  provisions  of  the  Inter- 
state Commerce  Act.  The  jurisdiction  of  the  Federal  courts 
for  violations  of  that  act  are  exclusive.  On  removal  of  such  a 
suit,  begun  in  a  State  court  to  the  Federal  court,  the  latter 
acquires  no  jurisdiction,  as  the  action  in  the  State  court  was 
one  in  which  the  State  court  had  no  jurisdiction.  Sheldon  Y. 
Wabash  Railroad,  105  Fed.  Bep.  785. 

An  action  at  law,  brought  by  a  shipper  against  a  carrier  to 
11 
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trecover  damages  for  payments  made  under  protest  upon  ship*- 
ments  of  merchandise  from  one  State  (Illinois)  to  another,  or 
to  a  foreign  country,  which  rates  were  alleged  to  be  unjust  and 
unreasonable  and  contrary  to  the  provisions  of  the  Interstate 
Commerce  Act,  must  be  brought  in  a  Federal  court.  Swift  v. 
Pennsylvania  Railroad,  58  Fed.  Eep.  858  (November,  1903,  Cir* 
Ct.  No.  Dist.  111.). 

The  action  in  the  case  cited  was  brought  in  the  State  court, 
and  was  removed  by  defendants  into  the  United  States  Circuit 
Court  for  the  northern  district  of  Illinois  on  the  ground  of 
diversity  of  citizenship.  Demurrers  were  interposed  before  re- 
moval on  the  ground  that  the  State  court  had  no  jurisdiction 
of  the  action.  That  Congress  alone  had  power  to  regulate  Inter- 
state Commerce,  and  that  unjust  and  unreasonable  rates  are  con- 
demned by  the  Interstate  Commerce  Act,  and  plaintiffs  should 
have  sued  in  the  first  instance  in  the  Federal  court.  Upon  the 
removal  of  the  cases  the  demurrers  were  argued  there,  and  were 
sustained  on  the  ground  that  the  State  court  had  no  jurisdic- 
tion of  the  action  and  none  was  acquired  by  the  Federal  court 
Tipon  removal.  The  court  invoked  the  familiar  rule  that  in 
removed  cases  the  jurisdiction  of  the  Federal  court  is  no  broader 
than  that  of  the  court  in  which  the  action  was  begun,  and  the 
removal  does  not  enlarge  the  right  of  the  court  to  hear  the 
cause.    lb. 

JnriBdiction  Maintained  on  Bemoval. — An  action  was  brought 
in  the  State  court  by  the  carrier  against  the  shipper  to  recover 
freight,  under  a  State  statute,  on  coal  shipped  from  Clear- 
field, Pa.,  to  Perth  Amboy,  N.  J.  It  was  removed  to  the  Federal 
court,  where  defendant  interposed  a  defense  under  the  Inter- 
state Commerce  Act,  and  claimed  that  a  Federal  question  was 
involved.  Defendants  claimed  that  the  Federal  court  had  no 
jurisdiction  because  the  State  court  had  none.  Held,  that  the 
suit  was  not  brought  under  the  Interstate  Commerce  Act,  but 
was  brought  to  recover  freight,  and  that  the  State  court  had 
jurisdiction,  and  upon  removal  the  Federal  could  maintain 
-jurisdiction.  Lehigh  Valley  Railroad  v.  Rainey,  99  Fed.  Rep. 
696 ;  8.  c,  on  motion  denying  new  trial  after  verdict  for  plain- 
tiff, 112  Fed.  Rep.  487  (January,  1902,  Cir.  Ct.  East.  Dist.  Pa.). 
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Jurisdiction  not  Conferred  by  Consent. —  Consent  of  the  par- 
ties cannot  confer  jurisdiction.  The  question  as  to  whether  the 
Federal  court  has  jurisdiction  of  an  action  must  be  tested  by 
an  examination  of  the  bill  or  complaint  filed  on  behalf  of 
plaintiff  or  complainant.  If  the  record  contains  an  allega- 
tion which  might  seemingly  involve  a  Federal  question,  and  it 
becomes  apparent  at  any  stage  that  the  case  does  not  really  and 
substantially  involve  a  dispute  or  controversy  of  which  the 
Federal  court  can  take  cognizance  for  the  purpose  of  a  final 
decree  on  the  merits,  it  is  the  duty  of  the  court  to  proceed 
no  further,  notwithstanding  the  stipulation  and  consent  of  the 
parties  to  remain  in  the  Federal  court  The  court  should  remand 
the  case  as  directed  by  the  Judiciary  Act  of  1887-1888  (24  Stat. 
652,  chap.  373;  25  Stat.  433,  chap.  866).  This  act  provides, 
among  other  things,  that  the  Circuit  Court  of  the  United 
States  may  take  original  cognizance  of  all  suits  of  a  civil  nature 
at  law  or  in  equity  arising  under  the  Constitution  and  laws  of 
the  United  States,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  in  value  the  sum  of  $2,000.  The  second  section 
provides  for  the  removal  from  a  State  court  of  "  any  suit  of  a 
civil  nature,  at  law  or  in  equity,  arising  under  the  Constitution 
and  laws  of  the  United  States,  *  *  *  of  which  the  Circuit 
Court  of  the  United  States  is  given  original  jurisdiction  by 
the  preceding  section.'^  Under  section  2  removals  from  a  State 
court  can  be  made  only  by  defendant  in  suits  "of  which  the 
Circuit  Courts  of  the  United  States  are  given  original  jurisdic- 
tion by  the  preceding  section,  thus  limiting  the  jurisdiction  of 
the  Circuit  Court  of  the  United  States,  on  removal  by  the 
defendant  under  this  section,  to  such  suits  as  might  have  been 
brought  in  that  court  by  the  plaintiff  under  the  first  section. 
(24  Stat.  553;  25  Stat  434.)  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  48. 

The  above  case  was  brought  in  a  State  court  of  Minnesota,  and 
was  removed  by  defendants  to  the  Circuit  Court  of  the  United 
States.  The  case  was  tried  in  Federal  court,  and  a  decree  was 
Tendered  therein  against  the  plaintiflE  and  in  favor  of  defendant. 
When  the  case  reached  the  Supreme  Court  of  the  United  States, 
the  court,  before  giving  any  decision  on  the  merits,  directed 
counsel  to  submit  briefs  on  the  question  of  jurisdiction,  notwith- 
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standing  all  parties  were  willing  and  consented  that  the  action 
might  remain  in  the  court.  Upon  the  question  of  jurisdiction 
it  was  held  that  a  Circuit  Court  of  the  United  States  cannot 
take  cognizance  of  an  action  which  involves  no  Federal  question 
unless  it  appears  from  the  record  that  the  controversy  is  between 
citizens  of  different  States.  And  it  must  appear  that  all  the 
parties  plaintiff  are  citizens  of  the  same  State,  and  that  none 
of  the  defendants  are  citizens  of  the  State  of  which  plaintiff 
is  a  citizen.  A  State  is  not  a  citizen  within  the  meaning  of  this 
clause  of  the  Constitution.  Held  further,  that  the  suit  pre- 
sented no  Federal  question  or  controversy  arising  under  the 
Constitution  and  laws  of  the  United  States.    lb. 

Suit  under  Commerce  Act  not  Bemovable. —  Upon  the  au- 
thorities it  seems  clear  that  if  an  action  to  enforce  any  of  the  pro- 
visions of  the  Interstate  Commerce  Act  is  brought  in  a  State  court, 
the  suit  cannot  be  removed  into  a  Federal  court  for  the  reason 
that  the  State  court  could  acquire  no  jurisdiction  of  the  action, 
and  upon  removal  the  Federal  court  could  acquire  none.  In 
such  an  action  the  jurisdiction  of  the  Federal  court  is  original 
and  exclusive,  and  plaintiff  must  bring  his  suit  in  the  Federal 
court  in  the  first  instance. 

Suits  Bemovable. —  Actions  brought  under  a  State  statute 
may  be  brought  in  a  State  court,  or  if  the  parties  in  such  an 
action  are  citizens  of  different  States,  and  the  amount  involved 
exceeds  $2,000,  exclusive  of  interest  and  costs,  the  action  may, 
oa  defendant's  motion,  be  removed  to  a  Circuit  Court  of  the 
United  States,  not  on  the  ground  that  a  Federal  question  is 
involved,  but  solely  on  the  ground  that  it  is  a  controversy  between 
citizens  of  different  States  upon  a  cause  of  action  arising  under 
a  State  statute. 

Suits  brought  in  a  State  court  to  enforce  treble  or  single  dam- 
ages given  by  State  laws  for  merchandise  shipped  within  the 
State  in  violation  of  such  laws  could  be  removed  by  defendant 
from  the  State  court  to  a  Circuit  Court  of  the  United  States,  if 
the  amount  involved,  exclusive  of  interest  and  costs,  exceeded 
$2,000,  and  the  parties  were  citizens  of  different  States,  namely, 
all  plaintiffs  were  citizens  of  one  State,  and  all  defendants  were 
citizens  of  another  State  or  States. 


BEMOVAL  ACT— 1875-1888.  165 

The  maimer  in  which  suits  can  be  removed  from  a  State  court 
are  set  forth  in  the  act  of  March  3,  1875.    See  infra. 

Xode  of  Eemoval  from  State.— The  provisions  of  the  act 
of  March  3, 1875  (chap.  137) ,  which  relates  to  the  mode  in  which 
causes  shall  be  removed  from  a  State  to  a  Federal  court  as 
amended  by  act  of  August  13,  1888  (chap.  866),  is  as  follows:* 

Sec.  a.  Suits  Involving  Federal  Law.— That  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  of  which  the  circuit  courts  of  the 
United  States  are  given  original  jurisdiction  by  the  preceding 
section,  which  may  now  be  pending,  or  which  may  hereafter  be 
brought,  in  any  State  cgurt,  may  be  removed  by  the  defendant 
or  defendants  therein  to  the  circuit  court  of  the  United  States 
for  the  proper  district. 

Any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which 
the  circuit  courts  of  the  United  States  are  given  jurisdiction  by 
the  preceding  section,  and  which  are  now  pending,  or  which  may 
hereafter  be  brought,  in  any  State  court,  may  be  removed  into 
the  circuit  court  of  the  United  States  for  the  proper  district  by 
the  defendant  or  defendants  therein,  being  non-residents  of  that 
State. 

Suits  between  Citizens  of  Different  States.—  And  when  in  any 
Buit  mentioned  in  this  section  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  States,  and  which 
can  be  fully  determined  as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  in  such  controversy 
may  remove  said  suit  into  the  circuit  court  of  the  United  States 
for  the  proper  district. 

Removal  — Local  Prejudice.- And  where  a  suit  is  now  pending, 
or  may  be  hereafter  brought,  in  any  State  court,  in  which 
there  is  a  controversy  between  a  citizen  of  the  State  in 
which  the  suit  is  brought  and  a  citizen  of  another  State,  any 
defendant,  being  such  citizen  of  another  State,  may  remove  such 
suit  into  the  circuit  court  of  the  United  States  for  the  proper 
district,  at  any  time  before  the  trial  thereof,  when  it  shall  be 
made  to  appear  to  said  circuit  court  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in  such  State  court, 
or  in  any  other  State  court  to  which  the  said  defendant  may, 
under  the  laws  of  the  State,  have  the  right,  on  account  of  such 
prejudice  or  local  influence,  to  remove  said  cause : 

*  For  section  1  of  the  statute,  see  ante,  page  32. 
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When  Suit  may  be  Seyeted.—  Provided,  That  if  it  further  ap- 
pear that  said  suit  can  be  fully  and  justly  determined  as  to  the 
other  defendants  in  the  State  court,  without  bein^  affected  by 
such  prejudice  or  local  influence,  and  that  no  party  to  the  suit 
will  be  prejudiced  by  a  separation  of  the  parties,  said  circuit 
court  may  direct  the  suit  to  be  remanded,  so  far  as  relates  to 
such  other  defendants,  to  the  State  court,  to  be  proceeded  with 
therein. 

Local  Prejudice  when  Snit  Remanded.^  At  any  time  before  the 
trial  of  any  suit  which  is  now  pending  in  any  circuit  court 
or  may  hereafter  be  entered  therein,  and  which  has  been 
removed  to  said  court  from  a  State  court  on  the  affidavit  of  any 
party  plaintiff  that  he  had  reason  to  believe  and  did  believe  that, 
from  prejudice  or  local  influence,  he  was  unable  to  obtain  justice 
in  said  State  court,  the  circuit  court  shall,  on  application  of  the 
other  party,  examine  into  the  truth  of  said  affidavit  and  the 
grounds  thereof,  and,  unless  it  shall  appear  to  the  satisfaction 
of  said  court  that  said  party  will  not  be  able  to  obtain  justice 
in  such  State  court,  it  shall  cause  the  same  to  be  remanded 
thereto. 

Remanding  Order  not  Appealable.—  Whenever  any  cause  shall 
l>e  removed  from  any  State  court  into  any  circuit  court 
of  the  United  States,  and  the  circuit  court  shall  decide  that 
the  cause  was  improperly  removed,  and  order  the  same  to  be  re- 
manded to  the  State  court  from  whence  it  came,  such  remand 
shall  be  immediately  carried  into  execution,  and  no  appeal  or 
writ  of  error  from  the  decision  of  the  circuit  court  so  remanding 
such  cause  shall  be  allowed. 

That  section  3  of  said  act  be,  and  the  same  is  hereby,  amended 
so  as  to  read  as  follows : 

Sec.  3.  Petition  and  Bond. —  That  whenever  any  party  enti- 
tled to  remove  any  suit  mentioned  in  the  next  preceding  sec- 
tion, except  in  such  cases  as  are  provided  for  in  the  last  clause 
of  said  section,  may  desire  to  remove  such  suit  from  a  State 
court  to  the  circuit  court  of  the  United  States,  he  may  make 
and  flle  a  petition  in  such  suit  in  such  State  court  at  the  time, 
or  any  time  before  the  defendant  is  required  by  the  laws  of  the 
State  or  the  rule  of  the  State  court  in  which  such  suit  is  brought 
to  answer  or  plead  to  the  declaration  or  complaint  of  the  plain- 
tiff, for  the  removal  of  such  suit  into  the  circuit  court  to  be 
held  in  the  district  where  such  suit  is  pending,  and  shall  make 
and  file  therewith  a  bond,  with  good  and  sufficient  surety,  for 
his  or  their  entering  in  such  circuit  court,  on  the  first  day  of 
its  then  next  session,  a  copy  of  the  record  in  such  suit,  and  for 
paying  all  costs  that  may  be  awarded  by  the  said  circuit  court  if 
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Baid  court  shall  hold  that  such  suit  was  wrongfully  or  improperly 
removed  thereto^  and  also  for  their  appearing  and  entering 
special  bail  in  such  suit  if  special  bail  was  originally  requisite 
therein. 

It  shall  then  be  the  duty  of  the  State  court  to  accept  said  peti"> 
tion  and  bond^  and  proceed  no  further  in  such  suit; 

And  the  said  copy  being  entered  as  aforesaid  in  said  circuit 
court  of  the  United  States,  the  cause  shall  then  proceed  in  the 
same  manner  as  if  it  had  been  originally  commenced  in  the  said 
circuit  court; 

Suit  Affecting  Title  to  Land.—  And  if  in  any  action  commenced 
in  a  State  court  the  title  of  land  be  concerned,  and  the 
parties  are  citizens  of  the  same  State,  and  the  matter  in  dispute 
exceed  the  sum  or  value  of  $!3,000,  exclusive  of  interest  and  costs, 
the  sum  or  value  being  made  to  appear,  one  or  more  of  the  plain- 
tiffs or  defendants,  before  the  trial,  may  state  to  the  court,  and 
make  affidavit  if  the  court  require  it,  that  he  or  they  claim  and 
shall  rely  upon  a  right  or  title  to  the  land  under  a  grant  from  a 
State,  and  produce  the  original  grant,  or  an  exemplification  of 
it,  except  where  the  loss  of  public  records  shall  put  it  out  of  his 
or  their  power,  and  shall  move  that  any  one  or  more  of  the  ad- 
verse party  inform  the  court  whether  he  or  they  claim  a  right  or 
title  to  the  land  under  a  grant  from  some  other  State,  the  party 
or  parties  so  required  shall  give  such  information,  or  otherwise 
not  be  allowed  to  plead  such  grant  or  give  it  in  evidence  upon 
the  trial; 

And  if  he  or  they  inform  that  he  or  they  do  claim  under  such 
grant,  any  one  or  more  of  the  party  moving  for  such  information 
may  then,  on  petition  and  bond,  as  hereinbefore  mentioned  in 
this  act,  remove  the  cause  for  trial  to  the  circuit  court  of  the 
United  States  next  to  be  holden  in  such  district ; 

And  any  one  of  either  party  removing  the  cause  shall  not  be 
allowed  to  plead  or  give  evidence  of  any  other  title  than  that 
by  him  or  them  stated  as  aforesaid  as  the  ground  of  his  or  their 
claim. 

Sec.  a.  Receiver  Governed  by  State  Laws.— That  whenever  in  any 
cause  pending  in  any  court  of  the  United  States  there  shall  be  a 
receiver  or  manager  in  possession  of  any  property,  such  receiver 
or  manager  shall  manage  and  operate  such  property  according  to 
the  requirements  of  the  valid  laws  of  the  State  in  which  such 
property  shall  be  situated,  in  the  same  manner  that  the  owner 
or  possessor  thereof  would  be  bound  to  do  if  in  possession  thereof. 

Any  receiver  or  manager  who  shall  willfully  violate  the  provi- 
sions of  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  thereof,  be  pimished  by  a  fine  not  ex«« 
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ceeding  $3,000,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  of  the  court 

Sec  3.  That  every  receiver  or  manager  of  any  property  ap- 
pointed by  any  court  of  the  United  States  may  be  sued  in  respect 
of  any  act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  such  property,  without  the  previous  leave  of  the 
court  in  which  such  receiver  or  manager  was  appointed ; 

But  such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  such  receiver  or  manager  was  appointed, 
so  far  as  the  same  shall  be  necessary  to  the  ends  of  justice. 

Sec.  4.  CitiMnship  of  National  Banks.—  That  all  national  bank- 
ing associations  established  under  the  laws  of  the  United  States 
shall,  for  the  purposes  of  all  actions  by  or  against  them,  real, 
]}ersonal,  or  mixed,  and  all  suits  in  equity,  be  deemed  citizens  of 
the  States  in  which  they  are  respectively  located ; 

And  in  such  eases  the  circuit  and  district  court  shall  not  have 
jurisdiction  other  than  such  as  they  would  have  in  cases  between 
individual  citizens  of  the  same  State. 

The  provisions  of  this  section  shall  not  be  held  to  affect  the 
jurisdiction  of  the  courts  of  the  United  States  in  cases  com- 
menced by  the  United  States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the  affairs  of  any  such  bank. 

Sec.  5.  Laws  not  Repealed.—  That  nothing  in  this  act  shall  be 
held,  deemed,  or  construed  to  repeal  or  affect  any  jurisdiction  or 
right  mentioned  either  in  sections  six  hundred  and  forty-one,  or 
in  six  hundred  and  forty-two,  or  in  six  hundred  and  forty-three, 
or  in  seven  hundred  and  twenty-two,  or  in  title  twenty-four  of 
the  Revised  Statutes  of  the  United  States,  or  mentioned  in  sec- 
tion 8  of  the  act  of  Congress  of  which  this  act  is  an  amendment, 
or  in  the  act  of  Congress  approved  March  first,  eighteen  hundred 
and  seventy-five,  entitled  "An  act  to  protect  all  citizens  in  their 
civil  and  legal  rights/' 

Sec.  6.  Repealer.—  That  the  last  paragraph  of  section  6  of  the 
act  of  Congress  approved  March  third,  eighteen  hundred  and  sev- 
enty-five, entitled  "  An  act  to  determine  the  jurisdiction  of  cir- 
cuit courts  of  the  United  States  and  to  regulate  the  removal  of 
causes  from  State  courts,  and  for  other  purposes,"  and  section 
six  hundred  and  forty  of  the  Revised  Statutes,  and  all  laws  and 
parts  of  laws  in  conflict  with  the  provisions  of  this  act,  be,  and 
the  same  are  hereby  repealed : 

Provided,  That  this  act  shall  not  affect  the  jurisdiction  over 
or  disposition  of  any  suit  removed  from  the  court  of  any  State, 
or  suit  commenced  in  any  court  of  the  United  States,  before 
the  passage  hereof  except  as  otherwise  expressly  provided  in 
this  act. 
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Sec  7.  Appointment  of  ReUtiTes  Forbidden.—  That  no  person  re- 
lated to  any  justice  or  judge  of  any  court  of  the  United  States 
by  affinity  or  consanguinity  within  the  degree  of  first  cousin 
shall  hereafter  be  appointed  by  such  court  or  judge  to,  or  em- 
ployed by  such  court  or  judge  in,  any  office  or  duty  in  any  court 
of  which  such  justice  or  judge  may  be  a  member.  (August  13, 
1888.) 

Bemedy  —  Hatare  of  Injunction. —  The  adequacy  or  inade- 
quacy of  a  remedy  at  law  for  the  protection  of  the  rights  of  one 
entitled  upon  any  ground  to  invoke  the  powers  of  a  Federal  court 
is  not  to  be  conclusively  determined  by  the  statutes  of  the  par- 
ticular State  in  which  the  suit  may  be  brought.  One  entitled  to 
sue  in  the  Federal  Circuit  Court  may  invoke  its  jurisdiction 
in  equity  whenever  the  established  principles  and  rules  of  equity 
permit  such  a  suit  in  that  court,  ai:d  he  cannot  be  deprived 
01  that  right  by  reason  of  his  being  allowed  to  sue  at  law  in 
a  State  court  on  the  same  cause  of  action.  An  enlargement  of 
equitable  rights  arising  from  the  statutes  of  a  State  may  be 
administered  by  the  Circuit  Courts  of  the  United  States. 

[Citing  Broderick's  Will  21  Wall.  503 ;  Holland  v.  Challen, 
110  U.  S.  15;  Dick  v.  Foraker,  155  U.  S.  404;  Bardon  v.  Land 
Co.,  157  U.  S.  327;  Rich  v.  Braxton,  158  U.  S.  375.]  But 
if  the  cause  in  its  essence  be  one  cognizable  in  equity,  the  plaintiff 
—  the  required  value  being  in  dispute  —  may  invoke  the  equity 
powers  of  the  proper  Circuit  Court  of  the  United  States  when- 
e\er  jurisdiction  attaches  by  reason  of  diverse  citizenship,  or 
upon  anv  other  ground  of  Federal  jurisdiction.  Smyth  v.  Ames, 
169  U.  S.  466. 

So  held  in  a  suit  for  an  injunction  in  the  United  States  Cir- 
cuit Court  brought  to  restrain  State  officers  from  enforcing  a 
schedule  of  rates  of  transportation  within  the  State,  promul- 
gated pursuant  to  a  State  statute  which  provided  also  a  pen- 
alty for  its  violation  and  mode  of  enforcement.    76. 

Injunction  Fending  Investigation  —  Bestitntion. —  Pending 
an  investigation  by  the  Interstate  Commerce  Commission  upon 
complaint  of  shippers  to  redress. grievances  against  carriers  by 
reason  of  unjust  and  unreasonable  discrimination  and  unjust 
and  unreasonable  rates,  whereby  the  business  of  the  shipper 
may  be  impaired  or  ruined  by  reason  of  the  acts  complained 
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of,  whereby  the  carrier  prevents  complainants  from  competing 
with  other  more  favored  shippers  transporting  merchandise  to 
the  same  locality  in  the  same  territory,  the  court  may  enjoin  the 
enforcement  of  the  rates  complained  of  pending  such  investiga- 
tion. On  the  presentation  of  the  Commissioners'  report  pending 
the  action,  the  court  will  take  such  other  or  further  action  as 
may  be  conformable  to  law  and  the  principles  of  equity.  The 
court  may  also,  in  case  a  preliminary  injunction  is  issued,  compel 
restitution  of  sums  illegally  exacted  in  the  interim.  (So.  Dist. 
Ga.,  July,  1903).    Tift  v.  Southern  R.  Co.,  123  Fed.  Eep.  789. 

Contempt.—  The  court  has  power  to  punish  an  employee  of  a 
carrier  for  contempt  where  the  latter  refuses  to  obey  an  injunc- 
tion against  his  employer  if  the  employee  has  knowledge  of  the 
injunction  and  intentionally  violates  it  by  refusing  to  haul 
cars  of  the  complainant  ^^  boycotted ''  b]?  a  union  of  which  the 
employee  is  a  member.  This  power  exists  although  the  employee 
was  not  a  party  to  the  suit,  and  was  not  served  with  the  injunc- 
tion order.    In  re  Lennon,  166  U.  S.  548. 

Parties. —  When  the  Interstate  Commerce  Commission  makes 
an  order  involving  through  rates  participated  in  by  more  than 
one  road,  under  a  common  control,  management,  or  arrangement, 
and  sues  in  the  Circuit  Court  to  enforce  its  order,  an  omission 
to  name  one  of  the  roads  owning  a  portion  of  the  line  over  which 
the  through  freight  is  carried  is  not  fatal  to  the  jurisdiction.  The 
company  omitted  from  the  bill  would  have  been  a  proper  party, 
but  it  is  not  essentially  a  necessary  party.  Texas  Railway  v.  7n- 
ierstate  €om,  Co.,  162  IT.  S.  197. 

Evidence  —  Commiision  an  Expert  Tribunal  an  to  Bates. — 

On  the  question  as  to  weight  to  be-  given  to  the  evidence  of 
traffic  managers  with  respect  to  reasonableness  of  rates.  Judge 
Taft  observed :  "  It  has  been  suggested  that  traffic  managers 
are  much  better  able  by  reason  of  their  knowledge  and  experi- 
ence to  fix  rates  and  to  decide  what  discriminations  are  justified 
by  the  circumstances  than  courts.  This  cannot  be  conceded 
so  far  as  it  relates  to  the  Interstate  Commerce  Commission  which, 
b}'  reason  of  the  experience  of  its  members  in  this  kind  of  con- 
troversy and  their  great  opportunity  for  full  information,  is  in 
a  sense  an  expert  tribunal ;  but  it  is  true  of  the  Federal  court. 
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Nevertheless,  courts  are  continually  called  upon  to  review  tho 
work  of  experts  in  all  branches  of  business  and  science,  and 
the  intention  of  Congress  that  they  should  revise  the  work  of 
railway  traffic  experts  whether  railway  managers  or  commerce 
commissioners  is  too  clear  to  admit  of  dispute/'  East  Tennessee 
Railway  v.  Interstate  Com.  Co.,  99  Fed,  Eep.  52;  reversed  on 
another  point,  181  U.  S.  1. 

''Switching"  Charges  may  be  Begnlated  by  the  State.— < 
The  service  rendered  by  a  carrier  at  a  terminal  known  as  "  switch- 
ing '*  is  a  local  service.  It  forms  no  part  of  the  charge  for  inter* 
state  transportation,  is  a  terminal  charge  and  not  governed  by 
the  provisions  of  the  Interstate  Commerce  Act,  and  the  charges 
therefor  may  be  regulated  by  the  State  (Minnesota)  Railroad 
Ccmmission.  Chicago  Railroad  v.  Becker,  32  Fed.  Eep.  849 
(December,  1887,  Cir.  Ct.  Dist.  Minn.). 

The  Chicago,  Milwaukee  and  St.  Paul  railroad,  a  Wisconsin 
corporation,  brought  a  suit  in  equity  to  restrain  the  Minnesota 
Commission  from  enforcing  its  schedule  of  rates  for  "  switch- 
ing'^  services.  PlaintiflPs  moved  for  a  preliminary  injunction. 
Defendants  opposed  the  application  on  the  ground  that  the  rates 
fixed  by  defendants  was  for  services  for  terminal  facilities,  which 
formed  no  part  of  the  carrier's  charge  for  transportation,  and  did 
not  affect  interstate  commerce.  The  court  denied  the  motion 
foi  an  injunction,  and  held  that  the  question  as  to  whether  tho 
rates  of  the  State  Commission  were  unreasonable  was  the  only 
issue,  and  that  must  be  disposed  of  on  the  trial.     lb. 

Appellate  Jurisdiction  of  Federal  Courts Under  the  act  of 

February  11,  1903,  to  expedite  cases  brought  under  the  Inter- 
state Commerce  Act,  and  under  the  Sherman  Anti-Trust  Act,  in 
\*hich  the  United  States  is  party  complainant,  appeals  to  the 
irnited  States  Circuit  Court  of  Appeals  are  abolished  and  the 
appeal  may  be  taken  directly  from  the  Circuit  Court  to  the  Su- 
preme Court  of  the  United  States. 

In  other  cases  not  within  the  act  of  February  11,  1903,  an 
appeal  lies  in  the  first  instance  from  the  Circuit  or  Dis- 
trict Court  of  the  United  States  to  the  United  States  Cir- 
cuit Court  of  Appeals.  The  jurisdiction  of  this  tribunal 
is  defined  in  the  Judiciary   Act   of   March   3,   1891    (chap. 
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617),  entitled  "An  Act  to  establish  Circuit  Courts  of  Ap* 
peals  and  to  define  and  regulate  in  certain  cases  the  jurisdic- 
tion of  the  courts  of  the  United  States,  and  for  other  purposes.^' 
The  provisions  of  this  act  with  regard  to  appeals  are  as  follows : 

Sec.  4.  Appeals  from  Distiict  CourU.—  That  no  appeal,  whether 
by  writ  of  error  or  otherwise,  shall  hereafter  be  taken  or  allowed 
from  any  district  court  to  the  existing  circuit  courts,  and  no  ap- 
pellate jurisdiction  shall  hereafter  be  exercised  or  allowed  by 
said  existing  circuit  courts. 

But  all  appeals  by  writ  of  error  otherwise,  from  said  district 
courts  shall  only  be  subject  to  review  in  the  Supreme  Court  of 
the  United  States  or  in  the  circuit  court  of  appeals  hereby  es- 
tablished, as  is  hereinafter  provided,  and  the  review,  by  appeal, 
by  writ  of  error,  or  otherwise,  from  the  existing  circuit  courts 
shall  be  had  only  in  the  Supreme  Court  of  the  United  States  or 
in  the  circuit  courts  of  appeals  hereby  established  according  to 
the  provisions  of  this  act  regulating  the  same. 

Sec.  5.  Appeals  Direct  to  U.  S.  Supreme  Court—  That  appeals  or 
writs  of  error  may  be  taken  from  the  district  courts  or  from  the 
existing  circuit  courts  direct  to  the  Supreme  Court  in  the  fol- 
lowing cases: 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue ; 
in  such  cases  the  question  of  jurisdiction  alone  shall  be  certified 
to  the  Supreme  Court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  or  otherwise  infamous 
crime. 

In  any  case  that  involves  the  construction  or  application  of  the 
Constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the 
United  States,  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  State  is 
claimed  to  be  in  contravention  of  the  Constitution  of  the  United 
States.* 

Nothing  in  this  act  shall  aflfect  the  jurisdiction  of  the  Su- 
preme Court  in  cases  appealed  from  the  highest  court  of  a  State, 
nor  the  construction  of  the  statute  providing  for  review  of  such 
cases. 

Sec.  6.  Appeals  to  U.  S.  Circuit  Court  of  Appeals.— That  the  cir- 
cuit courts  of  appeals  established  by  this  act  shall  exercise  appel- 

*Appeal8  may  also  be  taken  directly  to  the  Supreme  Court  in  certain 
cases  under  the  act  of  February  11,  1903,  which  is  made  applicable  to 
the  Shermnn  Ad  and  Commerce  Act,  post,  under  the  Elkins  Act. 
See  ante,  page   13*' 
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late  jurisdiction  to  review  by  appeal  or  by  writ  of  error  final 
decision  in  the  district  court  and  the  existing  circuit  courts  in 
all  cases  other  than  those  provided  for  in  the  preceding  section 
of  this  act,  unless  otherwise  provided  by  law, 

And  the  judgments  or  decrees  of  the  circuit  courts  of  appeals 
shall  be  final  in  all  cases  in  which  the  jurisdiction  is  dependent 
entirely  upon  the  opposite  parties  to  the  suit  or  controversy, 
being  aliens  and  citizens  of  the  United  States  or  citizens  of  dif- 
ferent States;  also  in  all  cases  arising  under  the  patent  laws, 
under  the  revenue  laws,  and  under  the  criminal  laws  and  in 
admiralty  cases. 

Excepting  that  in  every  such  subject  within  its  appellate  ju- 
risdiction the  circuit  court  of  appeals  at  any  time  may  certify  to 
the  Supreme  Court  of  the  United  States  any  questions  or  propo- 
sitions of  law  concerning  which  it  desires  the  instruction  of  that 
court  for  its  proper  decision. 

And  thereupon  the  Supreme  Court  may  either  give  its  in- 
struction on  the  questions  and  propositions  certified  to  it,  which 
shall  be  binding  upon  the  circuit  courts  of  appeals  in  such  case, 
or  it  may  require  that  the  whole  record  and  cause  may  be  sent  up 
to  it  for  its  consideration,  and  thereupon  shall  decide  the  whole 
matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
made  final  in  the  circuit  court  of  appeals  it  shall  be  competent 
for  the  Supreme  Court  to  require,  by  certiorari  or  otherwise,  any 
such  case  to  be  certified  to  the  Supreme  Court  for  its  review  and 
determination  with  the  same  power  and  authority  in  the  case  as 
if  it  had  been  carried  by  appeal  or  writ  of  error  to  the  Supreme 
Court. 

In  all  cases  not  hereinbefore,  in  this  section,  made  final  there 
shall  be  of  right  an  appeal  or  writ  of  error  or  review  of  the  case 
by  the  Supreme  Court  of  the  United  States  where  the  matter  in 
controversy  shall  exceed  $1,000  besides  costs. 

But  no  such  appeal  shall  be  taken  or  writ  of  error  sued  out 
unless  within  one  year  after  the  entry  of  the  order,  judgment,  or 
decree  sought  to  be  reviewed. 

Sec.  7.  Appeals  from  Interlocutory  Jndsmeiitt— Injviictioiis.— That 
where,  upon  a  hearing  in  equity  in  a  district  court,  or  in  an 
existing  circuit  court,  an  injunction  shall  be  granted  or  con- 
tinued by  an  interlocutory  order  or  decree,  in  a  cause  in  which 
an  appeal  from  a  final  decree  may  be  taken  under  the  provisions 
of  this  act  to  the  circuit  court  of  appeals,  an  appeal  may  be 
taken  from  such  interlocutory  order  or  decree  granting  or  con«» 
tinning  such  injunction  to  the  circuit  court  of  appeals: 
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Provided,  That  the  appeal  must  be  taken  within  thirty  days 
from  the  entry  of  such  order  or  decree,  and  it  shall  take  pre- 
cedence in  the  appellate  court ;  and  the  proceedings  in  other  re- 
spects in  the  court  below  shall  not  be  stayed  unless  otherwise 
ordered  by  that  court  during  the  pendency  of  such  appeal. 

§  10.  Criminal  Liability  of  Carrier. —  That  any  common 
carrier  subject  to  the  provisions  of  this  act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  direc- 
tor or  officer  thereof,  or  any  receiver,  trustee,  lessee, 
agent,  or  person,  acting  for  or  employed  by  such  cor- 
poration, who,  alone  or  with  any  other  corporation, 
company,  person,  or  party,  shall  willfully  do  or  cause 
to  be  done,  or  shall  willingly  suffer  or  permit  to  be 
done,  any  act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  who  shall  aid  or  abet 
therein,  or  shall  willfully  omit  or  fail  to  do  any  act, 
matter,  or  thing  in  this  act  required  to  be  done,  or  shall 
cause  or  willingly  suffer  or  permit  any  act,  matter,  or 
thing  so  directed  or  required  by  this  act  to  be  done  not 
to  be  so  done,  or  shall  aid  or  abet  any  such  omission 
or  failure,  or  shall  be  guilty  of  any  infraction  of  this 
act,  or  shall  aid  or  abet  therein,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof 
in  any  district  court  of  the  United  States  within  the 
jurisdiction  of  which  such  offense  was  committed,  be 
subject  to  a  fine  of  not  to  exceed  five  thousand  dollars 
for  each  offense  :*  [Provided,  That  if  the  offense  for 
which  any  person  shall  be  convicted  as  aforesaid  shall 
be  an  unlawful  discrimination  in  rates,  fares,  or 
charges,  for  the  transportation  of  passengers  or  prop- 
erty, such  person  shall,  in  addition  to  the  fine  herein- 

*The  penalty  of  imprisonment  was  abolished  by  the  Elkins  Act, 
approved  February  19,  1903.  Failure  to  file  or  publish  tariff  rates  is 
punishable  by  a  fine  of  not  less  than  $1,000  nor  more  than  $20,000  foi 
each  offense.     See  Elkins  Act,  ante,  page  134. 
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before  provided  for,  be  liable  to  imprisonment  in  the 
penitentiary  for  a  term  of  not  exceeding  two  years,  or 
both  such  fine  and  imprisonment,  in  the  discretion  of 
the  court] 

CrimiiLal  Liability  of  Carrier  for  False  Bills,  Weights  or 
Classilloation. — Any  common  carrier  subject  to  the  pro- 
visions of  this  act,  or,  whenever  such  common  carrier 
is  a  corporation,  any  officer  or  agent  thereof,  or  any 
person  acting  for  or  employed  by  such  corporation, 
who,  by  means  of  false  billing,  false  classification,  false 
weighing,  or  false  report  of  weight,  or  by  any  other 
device  or  means,  shall  knowingly  and  willfully  assist, 
or  shall  willingly  suffer  or  permit,  any  person  or  per- 
sons to  obtain  transportation  for  property  at  less  than 
the  regular  rates  then  established  and  in  force  on  the 
line  of  transportation  of  such  common  carrier,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof  in  any  court  of  the  United  States  of 
competent  jurisdiction  within  the  district  in  which 
such  offense  was  committed,  be  subject  to  a  fine  of  not 
exceeding  five  thousand  dollars,*  [or  imprisonment  ia 
the  penitentiary  for  a  term  of  not  exceeding  two  years, 
or  both,  in  the  discretion  of  the  court,  for  each  offense.] 

Criminal  Liability  of  Shipper  for  False  Bills,  Weights  or  Clas« 
siilcation. —  Any  person  and  any  officer  or  agent  of  any 
corporation  or  company  who  shall  deliver  property  for 
transportation  to  any  common  carrier,  subject  to  the 
provisions  of  this  act,  or  for  whom  as  consignor  or  con- 
signee any  such  carrier  shall  transport  property,  who 

*  The  penalty  of  imprisonment  was  abolished  by  the  Elkins  Act, 
approved  February  19,  1903,  which  declares  that  "no  penalty  shall  be 
imposed  on  the  convicted  party,  other  than  the  fine  prescribed  by  law, 
imprisonment  wherever  now  prescribed  as  part  of  the  penalty  being 
hereby  abolished/'    See  Elkins  Act,  ante,  page  134. 
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shall  knowingly  and  willfully,  by  false  billing,  false 
classification,  false  weighing,  false  representation  of 
the  contents  of  the  package,  or  false  report  of  weight, 
or  by  any  other  device  or  means,  whether  with  or  with- 
out the  consent  or  connivance  of  the  carrier,  its  agent 
or  agents,  obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  established  and  in  force 
on  the  line  of  transportation,  shall  be  deemed  guilty  of 
fraud,  which  is  hereby  declared  to  be  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  court  of  the 
United  States  of  competent  jurisdiction  within  the  dis- 
trict in  which  such  offense  was  committed,  be  subject 
for  each  offense  to  a  fine  of  not  exceeding  five  thousand 
dollars*  [or  imprisonment  in  the  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  both,  in  the  discre- 
tion of  the  court.] 

Joint  and  Several  Criminal  Liability  of  Shipper  and  Carrier. — 
If  any  such  person,  or  any  oflScer  or  agent  of  any  such 
corporation  or  company,  shall,  by  payment  of  money  or 
other  thing  of  value,  solicitation,  or  otherwise,  induce 
any  common  carrier  subject  to  the  provisions  of  this 
act,  or  any  of  its  officers  or  agents,  to  discriminate  un- 
justly in  his,  its,  or  their  favor  as  against  any  other 
consignor  or  consignee  in  the  transportation  of  prop- 
erty, or  shall  aid  or  abet  any  common  carrier  in  any 
such  unjust  discrimination,  such  person,  or  such  officer 
or  agent  of  such  corporation  or  company,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof  in  any  court  of  the  United  States  of 
competent  jurisdiction  within  the  district  in  which 

*  The  penalty  of  imprisonment  was  abolished  by  the  Elkins  Act, 
approved  February  19,  1903,  which  declares  that  '*no  penalty  shall  be 
imposed  on  the  convicted  party,  other  than  the  fine  prescribe  by  law, 
imprisonment  wherever  now  prescribed  as  part  of  the  penalty  being 
hereby  abolished."    See  Elkins  Act,  ante,  page  134. 
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such  offense  was  committed,  be  subject  to  a  fine  of 
not  exceeding  five  thousand  dollars/  [or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court,]  for  each 
offense;  and  such  person,  corporation,  or  company 
shall  also,  together  with  said  common  carrier,  be  liable, 
jointly  or  severally,  in  an  action  on  the  case  to  be 
brought  by  any  consignor  or  consignee  discriminated 
against  in  any  court  of  the  United  States  of  com- 
petent jurisdiction  for  all  damages  caused  by  or  result* 
ing  therefrom.     {As  amended  March  2,  1889.). 

Object  and  Scope  of  Section  10. —  Section  10  declares  the 
pains  and  penalties  incurred  by  any  person  or  corporation  offend- 
ing against  the  provisions  of  the  aet^  and  may  be  designated  as 
the  penal  section.  It  has  been  modified  by  the  Elkins  Act  of 
February  19,  1903,  in  so  far  as  to  abolish  imprisonment  as  a 
penalty;  to  declare  in  what  district  persons  guilty  of  violations 
of  the  Commerce  Act  may  be  indicted,  and  extends  also  equitable 
remedies  to  secure  the  enforcement  of  the  act.  The  Elkins  Act 
declares  that  *'  imprisonment  wherever  now  prescribed  as  a  pen- 
alty being  hereby  abolished."    See  Elkins  Act,  anie,  page  134. 

Imprisonment,  however,  may  still  be  imposed  under  section  6 
iu  proceedings  to  punish  the  carrier,  its  officers,  agents,  or  ser- 
vants for  violation  of  a  mandamus  issued  under  that  section. 
Section  6  declares  that  a  failure  to  comply  with  the  require- 
ments of  such  writ  shall  be  punishable  as  and  for  a  contempt. 
See  section  6,  ante,  page  132. 

Xeceiyer  Indibtable. —  A  receiver  of  a  railroad  corporation  is 
bound  to  comply  with  the  provisions  of  the  Interstate  Commerce 
Act  in  like  manner  as  the  insolvent  corporation  which  the  re- 
ceiver represents  as  trustee.  He  may  be  indicted  for  a  violation 
of  its  provisions,  but  he  cannot  be  held  to  be  guilty  of  a  crime 

*The  penalty  of  impriienmeat  was  abolished  by  the  Elkins  Act, 
approved  February  19,  1903,  which  declares  that  "no  penalty  shall  be 
imposed  on  the  convicted  party,  other  than  the  fine  prescribed  by  law« 
imprisonment  wherever  now  prescribed  as  part  of  the  penalty  being 
hereby  abolished."  See  Elkins  Act,  ante,  page  134. 
12 
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for  failing  to  comply  with  a  joint  traffic  agreement  to  which  he 
was  not  a  party,  and  the  terms  of  which  he  never  sanctioned  or 
recognized  in  any  way.  United  States  v.  De  Coursey,  82  Fed* 
Eep.  302  (Angust,  1897,  Dist  Ct  No.  Dist.  N.  Y.). 

False  Billing  —  Where  Indietable. —  The  offense  of  ''  false 
billing"  created  by  section  10,  paragraph  3,  is  complete  when 
the  property  is  delivered  for  transportation,  and  such  transporta- 
tion to  the  place  of  destination  is  not  essential  to  constitute  the 
crime.  The  gist  of  the  offense  is  the  fraudulent  act  by  which 
the  lower  rate  is  secured  for  the  transportation  of  the  property. 
Prior  to  the  passage  of  the  Elkins  Act  of  February  19,  1903,  it 
was  held  under  section  10  that  the  crime  of  false  billing  could  be 
prosecuted  only  in  that  district,  being  the  district  where  the  of- 
fense was  committed,  and  not  elsewhere.  Davis  v.  United  States, 
104  Fed.  Rep.  136  (October,  1900,  C.  C.  A.,  6th  Circuit). 

In  the  Davis  case,  which  arose  prior  to  the  passage  of  the 
Elkins  Act,  defendant  was  indicted  in  the  Federal  court  in 
Texas,  charged  with  a  violation  of  section  10,  paragraph  3,  of 
the  act  for  having  knowingly  and  willfully,  by  "  false  billing,'* 
etc.,  obtained  transportation  of  property  at  less  than  lawful  rates. 
The  indictment  charged  that  the  acts  were  committed  by  de- 
fendant in  Cincinnati  in  the  southern  district  of  Ohio  where  the 
false  representations  were  made  and  the  goods  delivered.  The 
court  discharged  the  prisoner  on  the  ground  that  the  crime 
charged  in  the  indictment  was  not  committed  in  Texas,  the  point 
of  destination  to  which  the  goods  were  shipped,  but  was  com- 
mitted in  the  southern  district  of  Ohio,  and  that  was  the  only 
district  in  which  defendant  could  lawfully  be  indicted  and 
tried.    lb. 

The  court  held  further  that  section  731  of  the  Eevised  Stat- 
utes had  no  application.  That  section  provides:  ^^When  any 
offense  against  the  United  States  is  begun  in  one  judicial  dis- 
trict and  completed  in  another  it  shall  be  deemed  to  have  been 
committed  in  either,  and  may  be  dealt  with,  inquired  of,  tried, 
determined,  or  punished  in  either  district  in  the  same  manner 
as  if  it  had  been  actually  and  wholly  committed  therein.'*  That 
the  offense  under  section  10  was  not  one  which  required  the 
transportation  of  the  property  to  Dallas,  Tex.,  to  complete  it, 
and  that  under  section  731,  United  States  Bevised  Statutes,  it 
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might  be  prosecuted  either  where  the  shipment  was  made  or 
where  it  terminated;  but  under  the  Commerce  Act  it  was  com- 
plete where  the  shipment  was  made  and  the  false  billing  was 
done.    lb. 

The  defect  in  section  10  was  regarded  as  serious  under  which 
it  was  held  that  one  guilty  of  a  violation  of  its  provisions  for 
•'  false  billing  '^  could  be  indicted  only  in  the  district  where  the 
billing  was  done^  and  the  property  delivered  for  transportation^ 
and  that  defendant^  after  committing  the  crime,  could  not  be 
indicted  in  a  district  embracing  the  point  of  destination.  Under 
the  ruling  in  the  Davis  case  it  was  deemed  to  be  comparatively 
easy  to  evade  the  statute.  The  language  of  the  section  was  broad- 
ened^ in  effect,  by  the  provisions  of  the  Elkins  Act  of  February 
19,  1903,  in  this  regard  so  as  to  make  the  act  indictable  in  the 
district  where  the  offense  was  committed,  or  through  which  the 
transportation  may  have  been  conducted,  and  commensurate 
with  the  provisions  of  section  731  of  the  Revised  Statutes.  The 
Elkins  Act  expressly  declares  that  violations  of  the  Commerce 
Act  "shall  be  prosecuted  in  any  court  of  the  United  States 
having  jurisdiction  of  crimes  within  the  district  in  which  such 
violation  was  committed  or  through  which  tlie  transportation 
may  have  been  conducted ;  and  whenever  the  offense  is  begun  in 
one  district  and  completed  in  another  it  may  be  dealt  with,  in- 
quired of,  tried,  determined,  and  punished  in  either  jurisdiction 
in  the  same  manner  as  if  the  offense  had  been  actually  and 
wholly  committed  therein.  See  Elkins  Act,  §§  1,  3,  antej  pages 
134,  136. 

Discrimination — Bemedy  by  Injunction  in  Suit  by  the  United 
States. —  The  remedy  for  the  discrimination  against  shippers 
forbidden  by  section  2  is  three-fold.  Each  shipper  may  main- 
tain a  civil  action  for  damages  against  the  carrier  for  its  viola- 
tion. A  criminal  prosecution  may  be  maintained  against  the 
carrier  for  such  violation  under  section  10.  The  Elkins  Act, 
approved  February  19,  1903,  has  now  created  a  remedy  in  equity 
in  which  a  writ  of  injunction  may  issue  in  addition  to  these 
remedies.  If  it  appears  that  the  carrier  "  is  committing  any  dis- 
crimination forbidden  by  law  ^'  it  shall  be  the  duty  of  the  Inter- 
state Commerce  Commission  to  inquire  and  petition  a  Circuit 
Court  of  the  United  States  to  secure  a  discontinuance  of  such 
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discrimination  by  proper  orders,  writs,  or  process,  and  snch  pro- 
ctcding  may  be  instituted  after  a  preliminary  inquiry  directly 
oil  behalf  of  the  United  States  as  plaintiff.  A  Circuit  Court  of 
the  United  States,  in  the  exercise  of  its  chancery  powers  in  such 
an  action,  has  plenary  power  to  issue  an  injunction  to  correct 
the  evil  complained  of.  The  jurisdiction  of  the  court  was 
a^isailed  by  defendant  on  demurrer  to  the  bill  filed  against  it. 
The  court  overruled  the  demurrer  and  granted  an  injunction. 
United  States  v.  Michigan  Central,  122  Fed.  Rep.  (April,  1903, 
Cir.  Ct.  No.  Dist.  111.,  N.  D.). 

The  case  cited  above  arose  on  a  demurrer  to  the  complaint  and 
motion  for  a  preliminary  injunction.  The  bill  charged  defend- 
ants with  discrimination  in  the  transportation  of  grain  and 
packing-house  goods.  It  was  alleged  that  in  transporting  grain 
the  carriers  had  entered  the  wheat  belt  and,  by  discriminating 
against  competitors,  defendants  had  eliminated  all  competition, 
leaving  but  a  single  favored  dealer  who  purchased  all  the  grain 
at  all  the  stations  along  defendant's  lines.  The  court,  Grosscup, 
J.,  after  stating  the  allegations  of  the  complaint,  said:  ^^Of 
course,  under  such  conditions  the  grain  grower  was  deprived  of 
the  benefit  of  competition  among  dealers.  The  practical  effect 
was  the  same  as  if  the  railroads  had  established  agencies  of  their 
own  to  purchase  the  grain,  and  by  giving  to  these  discriminatory 
advantages  had  excluded  all  other  grain  purchasers  from  the 
field.  Such  a  policy  necessarily  destroys  the  competition  to 
which  the  grain  growers  in  a  given  district  are  entitled. 

"  The  Interstate  Commerce  Act  confers  upon  each  citizen  en- 
gaged in  productive  industry,  whether  manufacturing,  com- 
mercial, or  agricultural,  within  the  district  traversed  by  these 
roads,  the  substantive  right  of  having  his  product  transported 
by  the  common  carriers  of  the  country  at  rates  obtained  by  his 
competitor.  This  right  of  equal  treatment  at  the  hands  of  the 
common  carriers  is  as  much  a  right  of  property  and  affects  as 
directly  his  interest  in  property  as  any  other  right  of  properi;y 
that  he  may  have  under  the  law,  statutory  or  common. 

*'  Actions  at  law  for  the  injuries  described  are  plainly  inade- 
quate. The  act  of  the  railroad  that  affects  the  grain  grower  is 
not  a  single  unlawful  act;  he  is  making  shipments  to-day, 
to-morrow,  and  next  month.    The  policy  of  the  roads,  as  shown 
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in  the  billy  affects  him  in  each  of  these  shipments  and  will  affect 
him  in  all  future  shipments.  His  situation  is  analogous  to  that 
of  one  who  is  subjected  to  continuous  trespass  and  who  cannot 
on  that  account^  in  an  action  on  a  single  trespass^  obtain  ample 
redress.  Nothing  short  of  the  prohibitive  arm  of  a  Court  of 
Chancery  can  give  to  the  grain  growers  and  other  producers 
affected  by  this  policy  of  the  railroads^  the  free  competitive  field 
for  the  sale  of  their  products  to  which  they  are  entitled  as  a 
substantive  right  under  the  terms  of  the  Interstate  Commerce 
Act." 

A  suit  in  equity  will  lie,  under  the  Elkins  Act  of  February 
19, 1903,  at  the  instance  of  the  government  of  the  United  States, 
to  prohibit  the  execution  of  this  policy  of  discrimination  on  the 
part  of  the  carrier.  The  persons  affected  constitute  the  entire 
population  of  the  districts  through  which  defendants'  roads  are 
operated,  by  reason  of  which  the  remedy  asked  is  in  the  nature  of 
government  for  the  entire  population  rather  than  of  individual 
redress  for  the  injuries  done  to  persons  in  scattered  localities. 
The  remedy  is  analogous  to  that  sought  in  equitable  actions  by 
which  many  people  obtaining  rights  from  common  sources  may 
be  protected  at  the  suit  of  such  common  source.  A  preliminary 
injunction,  commensurate  with  the  needs  of  the  case,  is  granted 
upon  the  authority  conferred  by  the  Elkins  Act.    lb. 

The  ruling  of  Judge  Grosscup,  in  which  he  held  that  the 
Elkins  Act  was  a  remedial,  as  well  as  a  penal  statute,  and  was 
retrospective  in  its  operation,  is  now  authoritatively  settled  by 
the  ruling  of  the  Supreme  Court  of  the  United  States  in  the 
Missouri  Pacific  case,  ante,  where  the  validity  of  the  statute  wa<» 
affirmed  and  the  propriety  of  the  equitable  remedy  prescribed 
by  it  upheld.  Missouri  Pacific  Railroad  v.  United  States,  189 
U.  S.  274. 

§  11.  Interstate  Oommeroe  Commission  Created. —  That  a 
Commission  is  hereby  created  and  established  to  be 
known  as  the  Inter-State  Commerce  Commission,  which 
shall  be  composed  of  five  Commissioners,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Commissioners  first 
appointed  under  this  act  shall  continue  in  office  for  the 
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term  of  two,  three,  four,  five,  and  six  years,  respec- 
tively, from  the  first  day  of  January,  anno  Domini 
eighteen  hundred  and  eighty-seven,  the  term  of  each 
to  be  designated  by  the  President;  but  their  succes- 
sors shall  be  appointed  for  terms  of  six  years,  except 
that  any  person  chosen  to  fill  a  vacancy  shall  be  ap- 
pointed only  for  the  unexpired  time  of  the  Commis- 
sioner whom  he  shall  succeed.  Any  Commissioner  may 
be  removed  by  the  President  for  inefficiency,  neglect 
of  duty,  or  malfeasance  in  office.  Not  more  than  three 
of  the  Commissioners  shall  be  appointed  from  the 
same  political  party.  No  person  in  the  employ  of  or 
holding  any  official  relation  to  any  common  carrier 
subject  to  the  provisions  of  this  act,  or  owning  stock 
or  bonds  thereof,  or  who  is  in  any  manner  pecuniarily 
interested  therein,  shall  enter  upon  the  duties  of  or 
hold  such  office.  Said  Commissioners  shall  not  engage 
in  any  other  business,  vocation,  or  employment.  No 
vacancy  in  the  Commission  shall  impair  the  right  of 
the  remaining  Commissioners  to  exercise  all  the  powers 
of  the  Commission. 

Object  and  Scope  of  Section  11. —  A  statute^  no  matter  how 
useful  or  beneficial  its  provisions  may  be,  is  of  little  avail  unless 
some  adequate  provision  be  made  for  its  execution.  The  Inter- 
state Commerce  Act  must  be  enforced  by  some  body  or  corpora- 
tion whose  exclusive  duty  it  shall  be  to  secure  its  enforcement. 
Actions  at  law  and  suits  in  equity  may  be  maintained  by  indi- 
vidual shippers  who  may  invoke  the  aid  of  the  courts  to  redress 
violations  of  its  provisions.  Such  actions  on  the  part  of  shippers, 
however,  are  not  efficient  to  secure  the  continued  and  uniform 
observance  on  the  part  of  the  carrier  of  the  requirements  of  the 
act.  In  order  to  secure  the  fruits  of  the  legislation  regulating 
interstate  commerce,  Congress  deemed  it  wise  and  prudent  to 
create  a  commission,  a  body  corporate,  to  compel  the  continuous 
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observance  of  the  provisions  of  the  act,  and  to  confer  upon  such 
body  ample  power  and  authority  in  that  regard. 

This  commission  is  one  of  the  most  useful  instrumentalities, 
as  an  adjunct  of  government,  to  secure  to  the  commercial  world 
the  beneficial  enjoyment  of  the  acts  of  Congress  upon  the  sub- 
ject of  interstate  commerce.  The  powers  conferred  upon  the 
commission  created  under  section  11  are  partly  ministerial  and 
partly  executive.  It  possesses  no  judicial  functions,  but  is  given 
power  to  enforce  its  orders,  mandates,  and  decrees  through  the 
Federal  courts. 

The  history  of  the  commission  during  seventeen  years  of  its 
existence  has  demonstrated  its  usefulness.  It  is  composed  of  a 
conservative  and  dignified  body  of  men,  who  have  earned  the 
ccrnfidence  of  the  public.  It  has  performed  its  arduous,  difficult, 
and  manifold  duties  faithfully  and  well.  In  view  of  its  work 
Congress  has  not  only  extended  its  powers  and  jurisdiction  under 
section  12  of  the  Interstate  Commerce  Act,  but  has  given  to 
it  power  to  enforce  its  subpoenas  requiring  the  production  before 
it  of  books  and  papers,  by  making  it  a  penal  offense  to  disobey 
the  subpoena  (Act  of  February  11,  1903,  post,  page  188),  and 
has  amplified  its  powers  under  the  Elkins  Act  of  February  19, 
1903.  (See  ante,  page  133.)  It  has  been  charged  also  with 
the  duty  of  aiding  United  States  District  Attorneys  in  the 
enforcement  of  the  Safety  Appliance  Law.  (Act  of  March  2, 
1893,  fost,  page  340.)  Also  to  secure  the  enforcement  of  the 
acts  regidating  telegraph  lines  upon  government,  military,  and 
post-roads.    (Act  of  August  7,  1888,  post,  page  330.) 

Its  duties  are  becoming  more  important  as  the  population  of 
the  country  expands  and  its  commercial  wealth  and  importance 
increases.  It  is  a  body  whose  services  are  essential  and  abso- 
lutely necessary  to  protect  the  shipper,  carrier,  and  consumer 
aUke. 

Power  to  Fix  Bates  —  Fending  legislation  as  to. —  Mer- 
chants and  shippers  throughout  the  country  have  claimed  that 
one  of  the  principal  defects  in  the  Commerce  Act  consisted 
in  the  fact  that  it  conferred  no  power  on  the  Interstate  Com- 
merce Commission  to  fix  rates  subject  to  review  by  the  Circuit 
Court  of  the  United  States.  Commercial  bodies,  and  Boards  of 
Trade  in  the  principal  cities  in  the  United  States,  have  from 
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time  to  time  sought  to  secure  legislation  to  secure  this  defect^ 
and  have  urged  upon  Congress  the  necessity  of  reasonable  legis-* 
lation  to  clothe  the  Commission  with  power  to  fix  rates  where 
it  has  been  shown,  upon  pleadings  and  eyidence  before  the  Com* 
mission,  that  a  given  rate  complained  of  was  unreasonable  and 
unjust.  A  number  of  bills  are  now  before  Congress  having  this 
end  in  view.  See  post^  under  head  of  "  Pending  Legislation/' 
page  192. 

Power  of  Congress  to  Create  the  Comsiisfion  — Eleventh  8eo* 
tion  Constitutional.—  Congress,  under  the  grant  of  power  to 
regulate  commerce  among  the  several  States  and  with  foreign 
nations,  may  create  an  administrative  body  with  authority  to 
investigate  the  subject  of  interstate  commerce  with  power  to 
call  witnesses  before  it  and  require  the  production  of  books^ 
documents,  and  papers  relating  to  the  subject.  A  proceeding  by 
such  a  body,  whereby  the  aid  of  a  Circuit  Court  of  the  United 
States  is  invoked  to  compel  witnesses  to  appear  and  testify,  and 
to  make  an  order  requiring  them  to  do  so,  is  not  merely  advisory 
in  its  nature,  but  constitutes  a  judicial  proceeding,  notwith- 
standing the  fact  that  the  effect  of  the  proceeding  is  to  aid  a 
body  whose  duties  are  administrative  and  executive  only  in  the 
performance  of  duties  imposed  upon  it  by  Congress.  Interstate 
Com.  Co,  V.  Brimson,  154  U.  S.  447. 

For  further  discussion  of  the  powers  and  duties  of  the  Inter- 
state Commerce  Conmiission  and  the  authorities  relating  thereto, 
see  infra,  §  12. 

The  Commission  is  a  Corporation. —  The  Interstate  Commerce 
Commission  is  a  body  corporate  capable  of  suing  and  being  sued 
by  and  in  its  corporate  name  and  not  in  the  individual  names 
of  the  persons  composing  it.  Texas  Railway  v.  Interstate  Com. 
Co.,  162  U.  S.  197. 

§  12.  Commission  may  Proeeoute  through  United  States  Dis* 
fctict  Attorney. —  That  the  Commission  hereby  created 
shall  have  authority  to  inquire  into  the  management 
of  the  business  of  all  common  carriers  subject  to  the 
provisions  of  this  act,  and  shall  keep  itself  informed 
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as  to  the  manner  and  method  in  which  the  same  is 
condncted,  and  shall  have  the  right  to  obtain  from  such 
conamon  carriers  full  and  complete  information  neces- 
sary to  enable  the  ConMnission  to  perform  the  duties 
and  carry  out  the  objects  for  which  it  was  created;  and 
the  Conamission  is  hereby  authorized  and  required  to 
execute  and  enforce  the  provisions  of  this  act;  and, 
upon  the  request  of  the  Commission,  it  shall  be  the 
duty  of  any  district  attorney  of  the  United  States  to 
whom  the  Commission  may  apply  to  institute  in  the 
proper  court  and  to  prosecute  under  the  direction  of 
the  Attorney-General  of  the  United  States  all  necessary 
proceedings  for  the  enforcement  of  the  provisions  of 
this  act  and  for  the  punishment  of  all  violations  thereof, 
and  the  costs  and  expenses  of  such  prosecution  shall 
be  paid  out  of  the  appropriation  for  the  expenses  of 
the  courts  of  the  United  States ;  and  for  the  purposes 
of  this  act  the  Commission  shall  have  power  to  require, 
by  subpoena,  the  attendance  and  testimony  of  witnesses 
and  the  production  of  all  books,  papers,  tariffs,  con- 
tracts, agreements,  and  documents  relating  to  any 
matter  under  investigation. 

Witnesses  —  Attendance  Compnlsory.— Such  attendance 
of  witnesses,  and  the  production  of  such  documentary 
evidence,  may  be  required  from  any  place  in  the  United 
States,  at  any  designated  place  of  hearing.  And  in 
case  of  disobedience  to  a  subpoena  the  Commission,  or 
any  party  to  a  proceeding  before  the  Commission,  may 
invoke  the  aid  of  any  court  of  the  United  States  in 
requiring  the  attendance  and  testimony  of  witnesses 
and  the  production  of  books,  papers,  and  documents 
under  the  provisions  of  this  section. 
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Penalty  for  IkUobedienoe  of  Witneis. — ^And  any  eirctdt 
courts  of  the  United  States  within  the  jurisdiction  of 
which  such  inquiry  is  carried  on  may,  in  case  of  con- 
tumacy or  refusal  to  obey  a  subpoena  issued  to  any 
common  carrier  subject  to  the  provisions  of  this  act, 
or  other  person,  issue  an  order  requiring  such  com- 
mon carrier  or  other  person  to  appear  before  said 
Commission  (and  produce  books  and  papers  if  so 
ordered)  and  give  evidence  touching  the  matter  in 
question;  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  such  court  as  a  contempt 
thereof.  The  claim  that  any  such  testimony  or  evi- 
dence may  tend  to  criminate  the  person  giving  such 
evidence  shall  not  excuse  such  witness  from  testifying; 
but  such  evidence  or  testimony  shall  not  be  used 
against  such  person  on  the  trial  of  any  criminal  pro- 
ceeding. 

Teitimany  Taken  by  Beposition. — The  testimony  of  any 
witness  may  be  taken,  at  the  instance  of  a  party,  in 
any  proceeding  or  investigation  depending  before  the 
Commission,  by  deposition,  at  any  time  after  a  cause 
or  proceeding  is  at  issue  on  petition  and  answer.  The 
Commission  may  also  order  testimony  to  be  taken  by 
deposition  in  any  proceeding  or  investigation  pending 
before  it,  at  any  stage  of  such  proceeding  or  investiga- 
tion. Such  depositions  may  be  taken  before  any  judge 
of  any  court  of  the  United  States,  or  any  commissioner 
of  a  circuit,  or  any  clerk  of  a  district  or  circuit  court, 
or  any  chancellor,  justice,  or  judge  of  a  supreme  or 
superior  court,  mayor  or  chief  magistrate  of  a  city, 
judge  of  a  county  court,  or  court  of  common  pleas  of 
any  of  the  United  States,  or  any  notary  public,  not 
being  of  counsel  or  attorney  to  either  of  the  parties, 
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nor  interested  in  the  event  of  the  proceeding  or  in- 
vestigation. Seasonable  notice  must  first  be  given  in 
writing  by  the  party  or  his  attorney  proposing  to  take 
such  deposition  to  the  opposite  party  or  his  attorney 
of  record,  as  either  may  be  nearest,  which  notice  shall 
state  the  name  of  the  witness  and  the  time  and  place  of 
the  taking  of  his  deposition.  Any  person  may  be 
compelled  to  appear  and  depose,  and  to  produce  docu- 
mentary evidence,  in  the  same  manner  as  witnesses 
may  be  compelled  to  appear  and  testify  and  produce 
documentary  evidence  before  the  Commission  as  here- 
inbefore provided. 

Deposition,  how  Taken.—  Every  person  deposing  as 
herein  provided  shall  be  cautioned  and  sworn  (or 
affirm,  if  he  so  request)  to  testify  the  whole  truth,  and 
shall  be  carefully  examined.  His  testimony  shall  be 
reduced  to  writing  by  the  magistrate  taking  the  deposi- 
tion, or  under  his  direction,  and  shall,  after  it  has  been 
reduced  to  writing,  be  subscribed  by  the  deponent. 

Foreign  Witnesses  —  Fees.—  If  a  witness  whose  testi- 
mony may  be  desired  to  be  taken  by  deposition  be  in  a 
foreign  country,  the  deposition  may  be  taken  before 
an  officer  or  person  designated  by  the  Commission, 
or  agreed  upon  by  the  parties  by  stipulation  in  writing 
to  be  filed  with  the  Commission.  All  depositions  must 
be  promptly  filled  with  the  Commission. 

Witnesses  whose  depositions  are  taken  pursuant  to 
this  act,  and  the  magistrate  or  other  officer  taking  the 
same,  shall  severally  be  entitled  to  the  same  fees  as 
are  paid  *f  or  like  services  in  the  courts  of  the  United 
States.  {As  amended  March  2, 1889,  and  February  10, 
1891.) 
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§  12  Supplemented  —  Belating  to  Testimony  —  Aot  Approved 
Vebmary  11,  1893. —  The  authority  embraced  in  section  twelTe 
of  the  Interstate  Commerce  Act,  conferring  power  upon  the 
Commission,  with  respect  to  investigations  and  inquiries,  and  the 
attendance  of  witnesses  and  the  production  of  books  and  papers 
before  it,  was  enlarged  and  extended  by  an  act  of  Congress,  ap- 
proved February  11, 1893,  chap.  83,  entitled  "An  Act  in  relation 
to  testimony  before  the  Interstate  Commerce  Commission,  and 
in  cases  or  proceedings  under  or  connected  with  an  act  entitled 
*An  Act  to  Regulate  Commerce,'  approved  February  4, 1887,  and 
amendments  tiiereto.''  The  provisions  of  this  supplemental  Act 
are  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, That  no  person  [Immimity  of  Wltnetsea]  shall 
be  excused  from  attending  and  testifying  or  from 
producing  books,  papers,  tariffs,  contracts,  agreements 
and  documents  before  the  Interstate  Commerce  Com- 
mission, or  in  obedience  to  the  subpoena  of  the  Com- 
mission, whether  such  subpoena  be  signed  or  issued  by 
one  or  more  ConMnissioners,  or  in  any  cause  or  pro- 
ceeding, criminal  or  otherwise,  based  upon  or  grow- 
ing out  of  any  alleged  violation  of  the  act  of  Congress, 
entitled  **An  act  to  regulate  commerce,'*  approved 
February  fourth,  eighteen  hundred  and  eighty-seven, 
or  of  any  amendment  thereof  on  the  ground  or  for  the 
reason  that  the  testimony  or  evidence,  documentary 
or  otherwise,  required  of  him,  may  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture.  But  no 
person  shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture  for  or  on  account  of  any  transaction, 
matter  or  thing,  concerning  which  he  may  testify,  or 
produce  evidence,  documentary  or  otherwise,  before 
said  Commission,  or  in  obedience  to  its  subpoena,  or 
the  subpoena  of  either  of  them,  or  in  any  such  case  or 
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proceeding:  Provided,  That  [Perjury  PnniBhed]  no 
person  so  testifying  shall  be  exempt  from  prosecution 
and  punishment  for  perjury  committed  in  so  testifying, 

Peiudty  f or  Bef uial  to  Teitif y. —  Any  person  who  shall 
neglect  or  refuse  to  attend  and  testify,  or  to  answer 
any  lawful  inquiry,  or  to  produce  books,  papers,  tariff s, 
contracts,  agreements  and  documents,  if  in  his  power 
to  do  so,  in  obedience  to  the  subpoena  or  lawful  require- 
ment of  the  Conmiission  shall  be  guilty  of  an  offense 
and  upon  conviction  thereof  by  a  court  of  competent 
jurisdiction  shall  be  punished  by  fine  not  less  than  one 
hundred  dollars  nor  more  than  five  thousan4  dollars,* 
[or  by  imprisonment  for  not  more  than  one  year  or  by 
both  such  fine  and  imprisonment.] 

Object  and  Scope  of  Section  12. —  Section  12  defines  the  pow- 
ers and  duties  of  the  Interstate  Commerce  Commission,  created 
by  the  previous  section.  These  duties  are  primarily  to  investi- 
gate and  inquire  into  the  mode  in  which  the  vast  commerce  of 
the  country  is  conducted  with  a  view  to  secure  the  observance  of 
the  acts  of  Congress  defining  how  such  commerce  shall  be  regu- 
lated. It  defines  the  manner  in  which  the  Commission  shall 
secure  information  and  ascertain  facts  bearing  upon  the  vast 
field  over  which  it  is  given  supervision.  The  duties  thus  con- 
ferred are  arduous,  delicate,  and  diflBcult,  for  the  Commission 
must  be  just  to  the  carrier  as  well  as  to  the  shipper,  and  to  the 
general  public  also,  which  is  the  consumer,  and  which  must 
eventually  pay  the  tariff  exacted  on  all  goods  transported.  The 
purchase  price  of  every  article  must,  in  addition  to  its  cost, 
embrace  also  the  cost  of  transportation.  The  public  is  in  one 
sense  the  chief  party  in  interest  for  it  is  the  consumer,  and  the 
consumer  in  every  instance  must  pay  the  freight 

*The  penalty  of  impriflonment  was  abolished  by  the  Elkins  Act, 
approved  February  19,  1903,  which  declares  that  "no  penalty  shall  ba 
imposed  on  the  convicted  party  other  than  the  fine  prescribed  by  law, 
imprisonment  wherever  now  prescribed  as  part  of  the  penalty  being 
hereby  abolished."    See  Elkins  Aot,  ante,  page  134. 
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The  difficulties  with  which  the  Commission  must  contend  arc 
obvious.  The  information  sought  must  come  from  the  carrier 
because  investigations  are  usually  instituted  upon  complahits  of 
shippers  claiming  to  be  injured  by  the  carrier  by  reason  of  dis- 
crimination^ rebates^  and  manifold  devices  whereby  goods  are 
carried  for  competitors  for  less  than  schedule  rates,  whereby  the 
rival  is  able  to  undersell  and  ruin  a  shipper  who  pays  more 
freight  than  his  competitor.  Rebates  and  other  forms  of  dis- 
crimination must  of  necessity  be  practiced  secretly.  The  con- 
duct of  those  engaged  in  the  practice  is  made  a  crime.  The 
carrier  and  favored  shipper  appear  before  the  Commission 
usually  as  accused  persons.  The  Commission  is  the  tribunal  be- 
fore which  they  are  tried  in  the  first  instance.  The  evidence  to 
convict  must  come  largely  from  the  defendants  and  must  be 
established  upon  an  examination  of  their  officers,  agents,  ser- 
vants, and  employees,  and  inspection  of  the  books,  papers,  con- 
tracts, and  documents.  Under  the  Elkins  Act  the  difficulty  as  to 
proof  is  not  so  great  as  formerly  as  that  act  makes  the  offer  to 
give  a  rebate  a  crime. 

The  information  sought  by  the  Commission  is  rarely  given 
without  a  stubborn  and  protracted  legal  contest.  Congress  has, 
therefore,  armed  its  Commission  with  plenary  power  and  au- 
thority to  compel  witnesses  to  testify  and  books,  papers,  and 
documents  to  be  produced,  and  has  authorized  the  Federal  courts 
to  enforce  its  orders.  The  arm  of  the  Commission  is  practically 
the  arm  of  the  court,  though  the  Commission  cannot  exercise 
directly  judicial  functions.  Prior  to  the  supplemental  legisla- 
tion under  the  act  of  February  11,  1893  (Laws  1893,  chap.  83), 
supra,  it  was  almost  impossible  for  the  Commission  to  perform 
successfully  the  duties  imposed  upon  it  for  the  reason  that  sec- 
tion 12  was  not  broad  enough  to  secure  immunity  to  witnesses 
summoned  before  it.  The  section,  as  it  stood  prior  to  the  act  of 
February  11,  1893,  declared  that  testimony  given  by  a  witness 
which  might  tend  to  criminate  him  should  "  not  be  used  against 
such  person  on  the  trial  of  any  criminal  proceeding."  This 
language  was  held  not  sufficient  to  secure  immunity  to  the  wit- 
ness who  was  protected  by  the  Fifth  Amendment  which  declares 
that  no  person  shall  be  compelled  "  in  any  criminal  case  to  be  a 
witness  against  himself." 
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The  diflBculty  was  overcome  by  the  act  of  1893  which  took 
away  entirely  the  right  to  prosecute  the  witness  on  account  of 
the  testimony  required  to  be  given.  Section  3  of  the  Elkins  Act 
of  February  19,  1903,  contains  the  same  provision  and  makes  it 
applicable  to  all  prosecutions  under  the  direction  of  the  Attorney- 
General  of  the  United  States  in  the  name  of  the  Interstate  Com- 
merce Commission  under  the  Sherman  Act  or  under  the  Inter- 
state Commerce  Act.    See  Elkins  Act,  §  3,  ante,  page  137. 

Powexs  of  Commission  —  Cannot  Fix  Bates. — The  powers  con- 
ferred upon  the  Interstate  Commerce  Commission  by  the  Inter- 
state Commerce  Act  is  not  a  legislative  power  which  enables  it 
to  fix  absolutely  maximum  or  minimum  rates.  The  act  gives 
the  Commission  power  to  pass  upon  the  reasonableness  of  exist- 
ing  rates,  but  this  power  does  not  necessarily  imply  power  to 
prescribe  rates,  but  only  to  pass  upon  the  question  as  to  whether 
they  are  reasonable,  and  their  functions  require  them  to  examine 
the  facts  relating  to  the  question  and  give  all  evidence  its  proper 
weight.  The  Commission  cannot  act  arbitrarily  in  fixing  rates. 
Prescribing  rates  without  acting  upon  the  evidence  would  be  to 
prejudge  the  case.  Interstate  Com.  Co.  v.  Cincinnati  Railway 
Co.,  167  U.  S.  479  (May,  1897) ;  New  Orleans  £  Texas  Railroad 
v.  Interstate  Com.  Co.,  162  XJ.  S.  184,  followed. 

The  court  was  asked  to  answer  a  question  as  to  the  powers  of 
the  Commission  certified  to  it  by  the  United  States  Circuit 
Court  of  Appeals  (6th  Circuit)  with  regard  to  rates  prescribed 
b}  it  which  should  control  in  the  future.  In  the  course  of  its 
opinion  the  court  cited  the  statute  of  a  number  of  States  as  to 
powers  conferred  on  Boards  of  State  Commissioners,  to-wit, 
Alabama,  California,  Florida,  Georgia,  Illinois,  Iowa,  Minnesota, 
Mississippi,  New  Hampshire,  North  Dakota,  South  Carolina, 
Kansas,  Kentucky,  Massachusetts,  New  York,  and  Vermont  and 
observed :  "  Nowhere  in  the  Interstate  Commerce  Act  do  we  find 
words  similar  to  those  in  the  statutes  referred  to  giving  to  the 
Commission  power  to  *  increase  or  reduce  any  of  the  rates ;'  '  to 
establish  rates  of  charges;*  '  to  make  and  fix  reasonable  and  just 
rates  of  freight  and  passenger  tariffs;'  Ho  make  a  schedule  of 
reasonable  maximum  rates  of  charges;*  *to  fix  iables  of  maxi- 
mimi  charges ;'  to  compel  the  carrier  to  adopt  such  rate,  charge,  or 
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classification  as  said  Commissioners  shall  declare  to  be  equitable 
and  reasonable.''    The  power^  therefore^  is  not  expressly  given. 

The  first  section  of  the  act  provides  that  ^^  all  charges  *  *  ^ 
shall  be  reasonable  and  just  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be  unlaw- 
ful.'' The  power  given  is  the  power  to  execute  and  enforce,  not 
to  legislate.  It  is  a  power  partly  judicial,  partly  executive  and 
administrative,  but  not  legislative.  The  power  to  prescribe  a 
tariff  of  rates  is  a  legislative  and  not  an  administrative  or  ju- 
dicial function,  and  is  one  of  supreme  delicacy  and  importance, 
and  must  be  expressly  delegated,  and  cannot  be  implied.  The 
act  does  not  confer  upon  the  Commission  power  to  prescribe 
future  rates  of  tariff  and  it  cannot,  therefore,  invoke  a  judgment 
by  mandamus  to  enforce  such  future  tariff.  It  has  power  to  in- 
quire as  to  manner  in  which  the  carrier  conduc*ts  its  business  and 
compel  complete  and  full  information,  and  is  charged  with  the 
duty  to  see  that  the  carrier  does  not  violate  the  law  as  to  long 
and  short  hauls,  discrimination,  rebates,  or  preferences,  and  en- 
force the  equality  toward  all  shippers,  enforce  publicity  of  rates, 
and  hold  carriers  to  strict  compliance  to  the  provisions  of  the 
Interstate  Commerce  Act.    lb. 

See  also  Farmers'  Loan  and  Trust  Co.  v.  Northern  Pacific,  83 
Fed.  Eep.  249  (October,  1897,  C.  C.  D.,  Wash.,  N.  D.) ;  Inter- 
state Com.  Co.  V.  Northern  Railroad,  83  Fed.  Bep.  611  (No- 
vember, 1897,  C.  C.  A.,  4th  Circuit). 

Power  to  Kz  Bates  —  Pending  Legislation. —  Commercial 
bodies  and  Boards  of  Trade  throughout  the  country  have  claimed 
e\er  since  the  passage  of  the  Commerce  Act  that  its  principal 
defect  consisted  in  the  fact  that  it  contains  no  provision  author- 
izing the  Interstate  Commerce  Commission  power  to  fix  rates 
which  shall  be  prima  fade  lawful,  and  which  shall  remain  oper- 
ative until  set  aside  or  modified  by  a  Federal  court  of  competent 
jurisdiction.  Experience  has  shown  that  the  failure  of  Con- 
gress to  confer  this  power  on  the  Commission  has  greatly  im- 
paired its  usefulness.  Congress  has  power  to  confer  such  au- 
thority. It  is  a  power  which  the  States  usually  confer  on  their 
Boards  of  State  Commissioners.  In  the  Cincinnati  Railroad 
case,  sufra  (167  U.  S.  479),  the  court  reviews  the  laws  of  six- 
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teen  States,  in  which  power  to  increase,  reduce,  or  fix  reasonable 
and  just  rates  of  freight  and  passenger  tariffs  was  conferred  on 
their  respective  Railroad  Commissioners.  It  is  a  legislative  and 
not  an  administrative  or  judicial  power  and  must  be  expressly 
delegated.  Such  a  power  cannot  arise  by  implication.  Mer- 
chants and  shippers  throughout  the  United  States  have  been 
persistent  in  their  appeals  to  induce  Congress  to  incorporate 
such  power  in  the  Interstate  Commerce  Act,  and  the  demand 
for  such  legislation  becomes  more  urgent  every  year.  During  the 
present  session  of  the  Fifty-eighth  Congress  five  bills  have  been 
introduced  in  the  House,  and  one  in  the  Senate  having  this  end 
in  view.  The  five  bills  introduced  in  the  House  are  now  pend- 
ing before  the  Committee  on  Interstate  and  Foreign  Commerce. 
The  Senate  bill  is  pending  before  the  Senate  Committee  on  In- 
terstate Commerce.  These  bills  in  the  order  of  their  introduction 
are  as  follows: 

"  A  bill  to  define  the  duties  and  powers  of  the  Interstate  Com- 
merce Commission,^'  introduced  in  the  House  by  Mr.  Cooper  of 
Wisconsin,  December  8,  1903.  "A  bill  to  empower  the  Inter- 
state Commerce  Commission  to  fix  transportation  rates  in  cer- 
tain contingencies,^'  introduced  in  the  House  by  Mr.  Williams  of 
Mississippi,  December  10,  1903.  "  A  bill  to  further  define  the 
duties  and  powers  of  the  Interstate  Commerce  Commission,'*  in- 
troduced in  the  Senate  by  Mr.  Quarles  of  Wisconsin,  December 
12,  1903.  "A  bill  to  further  regulate  commerce  and  protect 
trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," introduced  in  the  House  by  Mr.  Adamson,  January  19, 
1904.  "A  bill  to  increase  the  powers  of  the  Interstate  Com- 
merce Commission,  and  to  expedite  the  final  decisions  of  cases 
arising  under  the  act  to  regulate  commerce  by  creating  an  inter- 
state commerce  court,"  introduced  in  the  House  by  Mr.  Hearst 
of  New  York,  March  11,  1904.  "  A  bill  to  increase  the  powers 
of  the  Interstate  Commerce  Commission,"  introduced  in  the 
House  by  Mr.  Breazeale,  April  6,  1904.  The  object  and  pur- 
pose of  these  various  measures  is  to  confer  power  on  the  Inter- 
state Commerce  Commission  to  prescribe  rates,  subject  to  re- 
view by  the  courts.  They  are  more  or  less  elaborate  in  detail. 
The  bill  introduced  by  Mr.  Hearst  seeks  to  take  the  burden  of 
13 
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cases  under  the  act  from  the  crowded  calendars  of  the  Federal 
courts,  by  creating  a  new  Federal  court,  having  exclusive  juris* 
diction  of  all  cases  arising  under  the  act,  to  be  known  as  "  The 
Court  of  Interstate  Commerce."  The  proposed  act  provides  that 
the  decisions  of  this  court  shall  be  final  unless  a  constitutional 
question  is  involved.  Such  question  may  be  certified  to  the 
Supreme  Court  of  the  United  States,  or  unless  the  latter  court 
directs  the  record  of  the  Court  of  Interstate  Commerce  to  be 
brought  before  it  by  writ  of  certiorari. 

The  bill  introduced  in  the  House  by  John  Sharp  Williams  of 
Mississippi,  provides  as  follows: 

Sec.  1.  That  when,  hereafter,  the  Interstate  Commerce  Com- 
mission shall  declare  a  given  rate  for  transportation  of  freight 
or  passengers  unreasonable,  it  shall  be  the  duty  of  the  Commis- 
sion, and  it  is  hereby  authorized  to  perform  that  duty,  to  de- 
clare at  the  same  time  what  would  be  a  reasonable  rate  in  lieu 
of  the  rate  declared  unreasonable. 

Sec.  2.  That  whenever,  in  consequence  of  the  decision  of  the 
Interstate  Commerce  Commission,  a  rate  has  been  established 
and  declared  as  reasonable  and  litigation  shall  ensue  because  of 
such  decision,  the  rate  fixed  by  the  Interstate  Commerce  Com- 
mission shall  continue  as  the  rate  to  be  charged  by  the  trans- 
portation company  during  the  pendency  of  the  litigation  and 
until  the  decision  of  the  Interstate  Commerce  Commission  shall 
be  held  to  be  error  on  a  final  judgment  of  the  questions  involved 
by  the  United  States  court  having  proper  jurisdiction. 

Mr.  Williams  clearly  set  forth  the  necessity  of  such  legisla- 
tion as  is  provided  for  in  his  proposed  act  in  a  speech  delivered 
July  8,  1904,  before  the  Democratic  National  Convention  at 
St.  Ijouis.  In  assigning  the  reasons  for  his  proposed  legislation 
Mr.  Williams  said : 

"It  [the  Interstate  Commerce  Commission]  can  declare  a 
given  rate  of  50  cents,  let  us  say,  to  be  unreasonable,  but  as  it 
cannot  prescribe  what  would  be  reasonable  in  its  stead,  the 
railroad  can  do  one  or  two  things.  It  can  either  file  an  appeal 
which  suspends  the  decision  of  the  Commission  while  the  appeal 
is  being  *  long  drawn  out '  by  the  railroad  interested,  or  it  can 
change  the  rate  to  49^  cents,  and  when  that  has  been  declared 
unreasonable  can  change  it  again  to  49J  cents,  and  when  that 
has  been  declared  unreasonable  can  change  it  to  49^  cents,  and 
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BO  on  ad  infinitum,  compelling  the  newly  aggrieved  citizen  in 
each  case  to  bring  suit,  at  the  risk  of  being  punished  industrially 
by  the  railroad  for  what  it  calls  ^  unfriendly  conduct/  and  with- 
out the  hope  of  any  substantial  immediate  redress. 

"  A  bill  to  give  the  Interstate  Commerce  Commission  power, 
not  to  declare  rates  generally^  not  to  fix  a  schedule  of  rates  for 
all  the  roads  in  the  country  engaged  in  interstate  commerce, 
but  power  to  declare  a  reasonable  rate  in  its  stead  in  particular 
cases  where  a  rate  established  has  been  declared  unreasonable, 
this  rate  to  be  maintained  imtil  set  aside  by  law,  has  been  pend-i 
ing  before  the  Committee  on  Interstate  and  Foreign  Commerce 
in  the  House  of  Bepresentatives  since  this  Congress  met/' 

Bates  must  be  Beasonable — In  Pizing  Bates  Commisfiion  muBt 
Act  on  Competent  Evidence.— A  carrier  must  charge  for  trans- 
portation of  freight  and  passengers  reasonable  rates.  Such  rates 
may  be  fixed  within  the  limits  of  a  State  by  its  Board  of  Rail- 
road Commissioners,  who  have  power  to  prescribe  reasonable 
rates  to  be  charged  by  the  carrier.  But  in  fixing  rates  the  Com- 
mission must  act  upon  evidence  disclosing  all  material  facts 
and  circumstances  relating  to  the  subject.  Chicago,  M,  &  St.  P. 
R.  Co,  V.  Tompkins,  176  U.  S.  167. 

The  Eailroad  Commission  of  South  Dakota  having  power  to 
fi>c  rates,  the  statute  providing  that  the  maximum  rate  of  trans- 
portation for  passengers  and  property  within  the  State  should 
not  exceed  three  cents  per  mile,  published  its  schedule  of  maxi- 
mum charges.  Plaintiff  sought  by  suit  in  United  States  Circuit 
Court  to  procure  an  injunction  to  restrain  the  enforcement  of 
the  schedule.  Evidence  was  taken  upon  the  pleadings  and  after 
a  hearing  the  court  made  its  findings  of  fact,  conclusions  of  law 
and  rendered  an  opinion  dismissing  the  bill  and  refusing  an 
injunction.  On  appeal  to  United  States  Supreme  Court  held 
that  the  court  below  erred  in  failing  to  find  the  cost  of  doing  the 
local  business;  that  whether  the  rates  fixed  were  reasonable  de- 
pended on  proof  as  to  the  gross  receipts,  and  the  cost  of  doing 
business  so  as  to  ascertain  the  net  earnings  of  the  carrier;  that 
the  true  effect  of  a  reduction  in  rates  can  be  ascertained  only  by 
a  comparison  with  the  net  earnings ;  that  the  court  should  have 
tnken  the  proof  with  the  aid  of  a  competent  and  reliable  master, 
genersi,  or  special  one  capable  of  making  all  needed  computa- 
tions so  that  the  court  in  making  its  findings  may  have  the 
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benefit  of  the  master's  work.  Case  remanded  for  fuller  hearing 
before  a  master  court  below  to  proceed  on  master's  report.     lb. 

Elements  Considered  to  Determine  Keasonable  Bates. —  The 

duty  conferred  upon  the  Commission  although  it  does  not  au- 
thorize it  to  fix  rates  requires  it  to  determine  the  question  of 
fact  as  to  whether  or  not  a  rate  complained  of  is  or  is  not  reason- 
able. The  Commission,  in  passing  upon  this  question,  have 
been  frequently  commended  by  the  court  for  their  skill  and  abso- 
lute fairness  to  all  parties  and  for  the  thoroughness  of  their  inves- 
tigations. In  passing  upon  the  question  of  reasonableness  the 
Commission  will  consider  all  the  elements  involved.  The  fol- 
lowing list  will  give  some  idea  of  the  considerations  which  may 
be  considered : 


1. 

Amount  of  through  and  lo- 

19. Operating  expenses. 

cal  business. 

20.  Other  articles  consumed. 

2. 

Bonded  debt. 

21.  Population  along  the  line. 

3. 

Bulk. 

22.  Proportion  to  local  traflSc. 

4. 

Character  of  commodity. 

23.  Relative  reasonableness  of 

5. 

Comparison  of  rates. 

rates. 

6. 

Competition. 

24.  Relative  amount  of  through 

7. 

Consequences       of       rate 

and  local  business. 

changes. 

25.  Return  loads. 

8. 

Cost  of  production. 

26.  Revenue. 

9. 

Cost  of  service. 

27.  Rates  prima  facie. 

10. 

Cost  of  local  business. 

28.  Risk. 

11. 

Distance. 

29.  Special  train  service. 

12. 

Dividend  on  capital  stock. 

30.  Storage  capacity. 

13. 

Empty  cars. 

31.  Unsettling  of  rates. 

14. 

Fixed  charges. 

32.  Use  to  the  public. 

15. 

Former  rates. 

33.  Value  of  freight. 

IG. 

Geographical  situation. 

34.  Volume  of  business. 

17. 

Initial  expenses. 

3n.  Weight. 

18. 

Market  cost. 

Testimony  not  Compulsory  Prior  to  1893. —  Prior  to  the  act 
of  February  11,  1893  (chap.  83,  27  Stat.  443),  supra,  there  was 
no  provision  of  law  broad  enough  to  :=ecure  immunity  to  a  wit- 
ness who  cave  testimony  which  might  tend  to  criminate  him. 
Section  860  of  the  United  States  Revised  Statutes  it  was  held 
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M'as  not  broad  enough  to  secure  immunity,  because  it  does  not 
provide  immunity  from  prosecution.    The  section  is  as  follows : 

Sec.  860.  "  No  pleading  of  a  party,  nor  any  discovery  or  evi- 
dence obtained  from  a  party  or  witness  by  means  of  a  judicial 
proceeding  in  this  or  any  foreign  country,  shall  be  given  in  evi- 
dence, or  in  any  manner  used  against  him  or  his  property  or 
estate,  in  any  court  of  the  United  States,  in  any  criminal  pro- 
ceeding, or  for  the  enforcement  of  any  penalty  or  forfeiture; 
Provided,  That  this  section  shall  not  exempt  any  party  or  wit- 
ness from  prosecution  for  perjury  committed  in  discovering  or 
testifying  as  aforesaid.^' 

It  was  held,  in  Counselman  v.  Hitchcock  (January,  1892), 
142  U.  S.  547,  that  this  section  was  not  broad  enough  to  secure 
absolute  immunity  to  a  witness  who  might  give  evidence  tend- 
ing to  incriminate  himself.  That  the  section  could  not  and 
would  not  prevent  the  use  of  his  testimony  to  search  out  other 
testimony  to  be  used  in  evidence  against  him  or  his  property  in 
a  criminal  proceeding  in  such  court. 

"It  could  not  prevent,"  says  Blatchford,  J.,  "the  obtain- 
ing and  use  of  witnesses  and  evidence  which  should  be  attribu- 
table directly  to  the  testimony  he  might  give  under  compulsion 
and  on  which  he  might  be  convicted,  when  otherwise,  and  if  he 
had  refused  to  answer,  he  could  not  possibly  have  been 
convicted." 

Charles  Counselman,  in  November,  1890,  was  summoned  be- 
fore the  grand  jury  (U.  S.  Dist.  Ct.  No.  Dist.  111.)  in  a  proceed- 
ing to  investigate  certain  alleged  violations  of  the  Interstate 
Commerce  Act,  which  he  refused  to  answer.  Among  the  ques- 
tions were  the  following : 

Q.  Have  you,  during  the  past  year,  obtained  a  rate  for  trans- 
portation of  your  grain  on  any  of  the  railroads  coming  to  Chi- 
cego  from  points  outside  of  this  State  less  than  the  tariff  or  open 
rate  ?  A.  That  I  decline  to  answer  on  the  ground  that  it  might 
tend  to  criminate  me. 

Q.  During  the  past  year,  have  you  received  rates  upon  the 
Chicago,  Rock  Island  and  Pacific  from  points  outside  of  the 
State  to  the  city  of  Chicago  at  less  than  the  tariff  rates?  A. 
Same  answer. 
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Q.  Do  you  know  any  person^  corporation^  or  company  who  has 
obtained  their  transportation  of  grain  fiom  points  or  places  in 
the  States  of  Iowa,  Nebraska,  or  Kansas  to  the  city  of  Chicago 
over  the  Chicago,  Bock  Island  and  Pacific  railroad  during  the 
past  year  at  a  rate  and  price  less  than  the  published  and  legal 
tariff  rate  at  the  time  of  such  shipment  ?    A.  Same  answer. 

The  court  committed  the  witness  for  contempt  for  refusing  to 
answer.  Counselman  sued  out  a  writ  of  habeas  corpus,  which 
after  hearing  was  discharged,  and  the  prisoner  was  remanded  to 
the  custody  of  the  marshal.  On  appeal,  the  decision  of  the  Cir- 
cuit Court  discharging  the  writ  was  reversed,  and  the  case  re- 
manded with  instructions  to  discharge  the  appellant  from  cus- 
tody.   Counselman  v.  Hitchcock  (January,  1892),  142  U.  S.  547. 

After  the  decision  in  the  Counselman  case  Congress  passed 
the  act  approved  February  11,  1893  (chap.  83,  27  Stat.  443), 
supra,  which  took  away  the  right  to  prosecute  the  witness  on 
account  of  anything  concerning  which  he  might  testify. 

Witness  must  Answer. —  The  first  case  to  reach  the  Supreme 
Court  under  the  act  of  February  11,  1893,  was  Brown  v.  Walker 
(March,  1896),  161  U.  S.  591.  The  statute  was  held  sufficient. 
A  witness  subpoenaed  to  attend  before  the  Interstate  Commerce 
Commission  and  testify  in  a  cause  or  proceeding  growing  out  of 
an  alleged  violation  of  the  Interstate  Commerce  Act  must 
answer  all  pertinent  questions,  and  will  not  be  excused  from  tes- 
tifying for  the  reason  that  the  testimony  may  tend  to  criminate 
him  because  the  statute  as  amended  (act  approved  February  11, 
1893)  affords  the  witness  absolute  immunity  against  prosecution 
for  or  on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  may  testify.    Brown  v.  Walker,  161  U.  S.  591. 

The  grand  jury  was  investigating  a  charge  against  the  Alle- 
gheny Valley  Railroad  Company  for  alleged  discrimination  in 
favor  of  the  Union  Coal  Company  by  giving  it  rebates,  draw- 
backs, or  commissions  on  coal  transported  for  it.  The  petitioner 
Bro\ni  was  subpoenaed  and  testified  that  he  was  the  auditor  of  the 
railroad  company  and  it  was  his  duty  to  audit  the  accounts  of  the 
corapan/s  officers  as  well  as  the  accounts  of  the  freight  depart- 
ment.   He  was  asked : 

"  Q.  Do  you  know  whether  or  not  the  Allegheny  Valley  Rail- 
way Company  transported  for  the  Union  Coal  Company  during 
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the  months  of  July^  August^  and  September^  1894  and  1895^  ooal 
from  any  point  on  the  Low  Grade  division  of  said  railroad  eom"> 
pany  to  Buffalo  at  a  less  rate  than  the  established  rates  in  force 
between  the  terminal  points  at  the  time  of  such  transportation? '' 

He  was  also  asked  if  he  knew  whether  his  company,  during 
the  year  1894,  paid  to  the  Union  Coal  Company  any  rebate, 
refund,  or  commission  on  coal  transported  by  it  whereby  the  coal 
company  obtained  transportation  between  said  terminal  points 
at  a  less  rate  than  the  open  tariff  rate.  If  you  know,  state  amount 
of  such  rebates,  drawbacks,  or  commissions  paid,  to  whom  paid, 
date  of  same,  on  what  shipments,  and  all  particulars  within  your 
knowledge  of  such  transactions. 

Witness  refused  to  answer  on  the  ground  that  such  answer 
would  tend  to  accuse  and  criminate  himself.  The  court  ordered 
the  witness  to  show  cause  why  he  should  not  answer  or  be  ad- 
judged in  contempt.  The  court,  on  the  return  of  the  order,  over- 
ruled the  objection  of  the  witness  and  directed  him  to  answer. 
Witness  refused,  and  was  adjudged  in  contempt,  fined,  and  com- 
mitted. He  sued  out  a  habeas  corpus,  and  upon  the  hearing  the 
'Frit  was  dismissed  and  the  prisoner  remanded.  On  appeal  to  the 
United  States  Supreme  Court  the  judgment  was  affirmed.  The 
court  held  that  the  statute  afforded  the  witness  complete  immu- 
nity, not  on  account  of  any  crime  concerning  which  he  might 
testify,  but  the  immunity  extended  to  any  transaction,  matter, 
or  thing  concerning  which  he  may  testify,  which  clearly  indi- 
cates that  the  immunity  is  intended  to  be  general,  and  to  be  appli- 
cable whenever  and  in  whatever  court  such  prosecution  may  bo 
had.     n. 

Books  and  Contracts  must  be  Produced. —  The  authority  in 
the  above  case  {Brown  v.  Walker,  161  U.  S.  5'Jl),  was  followed 
under  the  provisions  of  the  Elkins  Act  of  February  19,  1903,  in 
the  case  of  Interstate  Com.  Co,  v.  Baird,  194  U.  S.  25.  The  lan- 
guage of  the  Elkins  Act  is  even  broader  than  the  language  of  the 
act  of  February  11, 1893,  in  that  the  Elkins  Act  includes  within 
its  purview  not  only  the  witness,  but  also  the  corporation  com- 
plained against,  or  which  possesses  the  books  and  papers  sought 
to  be  used  in  evidence.  It  declares  not  only  that  the  witness 
testifying  shall  not  be  excused,  but  also  that  such  corporation 
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fchall  not  be  excused  "from  producing  its  books  and  papers."' 
•(April,  1904.)  Interstate  Com.  Co.y.  Baird,  194  U.  S.  25. 

In  the  Baird  case  the  Supreme  Court  construed  the  law  with 
reference  to  the  scope  of  the  powers  of  the  Commission  to  in* 
quire  into  the  mode  in  which  interstate  commerce  iff  conducted, 
and  confirmed  its  authority  to  compel  the  production  by  the  car- 
rier not  only  of  its  books  and  papers,  but  of  all  contracts  made 
by  it  which  tend  to  show  in  what  manner  its  traffic  is  conducted, 
the  relations  between  carrier  and  carrier,  and  between  the  car- 
rier and  the  shipper,  and  the  rates  charged  and  collected.  It 
has  been  claimed  that  these  contracts  showed  that  the  carriers 
were  also  miners  and  producers  of  coal.  That  they  contained 
provisions  whereby  secret  rebates  and  advantages  were  given 
to  certain  shippers  (t.  e.,  to  the  carriers  themselves),  which  were 
denied  to  others,  which  enabled  the  favored  shippers  to  under- 
sell their  competitors,  drive  them  out  of  business,  and  build  up 
a  monopoly  in  trade  and  commerce  at  the  expense  of  the  public 
and  with  the  aid  and  participation  of  the  carrier.  Former  in- 
vestigations and  inquiries  by  the  Commission  have  frequently 
failed  because  the  Commission  was  unable  to  secure  the  evi- 
dence upon  which  the  trust,  monopoly,  or  unjust  discrimination 
could  be  established  by  legal  proof. 

The  decision  in  the  Baird  case  has  established  the  right  of 
the  Commission  to  an  inspection  of  these  contracts,  and  pointed 
out  the  mode  in  which  they  may  be  put  in  evidence.  It  goes 
further  and  declares  that  "  any  person,"  under  section  13  of 
the  Interstate  Commerce  Act,  may  complain  of  anything  done,  or 
omitted  to  be  done,  under  the  act.  It  further  declares  that  "  no 
complaint  shall  be  dismissed  because  of  the  absence  of  direct 
damage  to  the  complainant.^'  (April,  1904.)  Interstate  Com, 
Co.  v.  Baird,  194  U.  S.  25. 

*  Mode  of  Securing  Eyidence  —  Coal  Contracts. — The  method 
of  procedure  in  the  Baird  case  in  which  the  Supreme  Court 
directed  that  carriers  must  produce  their  books,  papers, 
documents,  and  contracts  to  be  used  as  evidence,  grew  out  of  a 
complaint  made  by  William  Randolph  Hearst  filed  with  the 
Interstate  Commerce  Commission  November  2, 1902.  Mr.  Hearst 
was  not  a  shipper  or  dealer  in  coal.    He  instituted  his  inquiry 
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as  a  citizen  for  his  own  benefit,  and  for  the  benefit  of  the  general 
public,  necessarily  purchasers  and  consumers  of  coal.  The  object 
of  the  complaint  was,  assuming  its  allegations  to  be  well  founded, 
to  secure  a  decision  declaring  that  dealers  in  anthracite  coal  were 
guilty  of  an  unlawful  conspiracy  and  combination,  and  were 
guilty  of  imjust  discrimination  against  shippers  in  the  mining 
and  sale  of  coaL  The  complaint  was  against  ten  carrying  com- 
panies who  were  made  defendants,  to-wit:  Philadelphia  and 
Beading  railroad,  Lehigh  Valley,  Delaware,  Lackawanna  and 
Western,  Central  railroad  of  New  Jersey,  New  York,  Susque- 
hanna and  Western,  Erie  railroad.  New  York,  Ontario  and  West- 
cm,  Delaware  and  Hudson,  Pennsylvania  railroad,  and  Balti- 
more and  Ohio.  It  was  alleged  that  these  carriers  were  engaged 
in  interstate  commerce  in  carrying  coal  from  one  State  into 
oth^r  States.  That  in  violation  of  the  provisions  of  the  Interstate 
Commerce  Act  they  charged  and  exacted  unjust  and  unreasonable 
rates  for  carrying  coal  from  Pennsylvania  into  New  York  and 
New  England  and  other  States,  and  subjected  producers  and  con- 
sumers of  coal  to  undue  and  unreasonable  prejudice  and  disad- 
vantage, to  the  disadvantage  of  such  producers  and  consumers, 
and  to  the  undue  and  unreasonable  preference  and  advantage  of 
defendants  in  violation  of  sections  1  and  3  of  the  act.  That  the 
rates  of  transportation  charged  by  defendants  were  unreasonable 
and  unjust,  and  unjustly  discriminated  against  the  interests  of 
dealers  and  consumers  in  violation  of  section  2,  and  that  defend- 
ants violated  section  4  of  the  act  by  charging  more  for  a  short 
than  a  long  haul.  That  defendants,  in  the  absence  of  any  trubt 
agreement,  were  respectively  natural  competitors,  being  substan- 
tially parallel  lines,  and  that  six  of  the  defendant  carriers  pooled 
their  freight  in  violation  of  section  5  of  the  act.  Complainant 
prayed  that  defendants  be  compelled  to  answer  the  charges,  and 
for  an  order  commanding  them  to  desist  and  cease  each  and 
every  violation  of  the  act. 

Defendants  filed  their  answers  and  the  Commission  proceeded 
to  inquire  as  to  the  truth  of  the  charges.  In  the  course  of  the 
investigation  defendants  were  asked  to  produce  the  contracts  re- 
ferred to  in  the  complaint  and  to  answer  certain  questions  in 
relation  thereto.  Defendants,  their  officers,  agents,  and  servants 
refused  to  answer  the  questions  or  produce  the  contracts,  and 
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their  counsel  denied  the  power  and  authority  of  the  Commission 
to  compel  them  to  do  so. 

The  Commission  then  prepared  a  petition  to  the  Circuit  Court 
of  the  United  States  for  the  southern  district  of  New  York,  and 
requested  the  Attorney-General  of  the  United  States  to  present 
it  pursuant  to  the  provisions  of  the  EUdns  Act  of  February  19^ 
1903.  The  Attorney-General  thereupon  instructed  the  United 
States  District  Attorney  for  the  southern  district  of  New  York 
to  present  the  petition  and  procure  an  order  directing  the  wit- 
nesses to  attend  before  the  Commission,  answer  the  questions, 
and  produce  the  contracts,  to  be  marked  in  evidence. 

Defendants  claimed  that  the  witnesses  could  not  be  compelled 
to  testify  or  produce  the  contracts  and  claimed  immunity  under 
the  Fourth,  Fifth,  and  Tenth  Amendments  to  the  Constitution. 
Defendants  claimed  further  that  the  contracts  (which  were  pro- 
duced for  inspection  merely)  were  not  in  any  way  relevant  to  the 
subject  of  the  inquiry. 

The  court  dismissed  the  petition  solely  on  the  latter  ground 
that  the  contracts,  iu  the  judgment  of  the  court,  contained  no 
material  or  relevant  testimony,  as  they  related  only  to  the  sale 
of  coal  in  the  State  of  Pennsylvania,  which  was  a  matter  of 
domestic  trade  and  did  not  concern  interstate  commerce.  An 
appeal  was  taken  directly  to  the  Supreme  Court  under  the 
^'Expedition  Act^'  of  February  11,  1903,  authorizing  such  an 
appeal  in  any  case  in  which  the  United  States  is  complainant 
or  which  is  brought  under  the  direction  of  the  Attorney-Gen- 
eral of  the  United  States.  The  order  of  the  Circuit  Court  was 
reversed  (Brewer,  J.,  alone  dissenting)  on  the  ground  that 
the  contracts  sought  were  material  and  necessary  in  aid  of  the  | 

inquiry,  to  enable  the  Commission  to  obtain  full  and  complete 
information  upon  which  to  frame  its  judgment  and  promulgate 
its  orders  in  the  discharge  of  its  duties  under  the  act. 

Coal  Contracts  Belevant. —  As  to  the  relevancy  of  the  con- 
tracts to  the  inquiry  pending  the  court  held  tliat  the  testimony 
disclosed  the  fact  that  the  carriers  who  made  the  contracts  were 
also  miners  and  owned  and  controlled  the  mines  from  which  ! 

tho  coal  which  they  carried  was  produced.  That,  while  some 
of  the  coal  was  sold  in  Pennsylvania,  much  of  it  was  carried  to 
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tide  water  and  sold  in  other  States.  That  the  parties  who  made 
the  contracts  were  officers  of  the  carrying  companies  and  were 
also  officials  of  the  mining  companies,  and  while  the  contracts 
were  in  form  for  purchases  of  coal  "  their  real  purpose  was  to  fix 
a  rate  for  transportation/'  That  the  rate  of  compensation  to 
the  carrier  was  made  to  depend  upon  the  price  of  coal  in  the 
open  market.  That  if  the  carrier  received  its  freight  from  a 
sum  retained  by  the  coal  companies  then  whether  they  received 
more  or  less  than  the  published  rate  depended  on  the  price  of 
coal.  That  the  evidence  showed  that  the  coal  was  paid  for  at 
tide  water  by  the  consignees  (who  were  companies  owned  by 
defendant  carriers)  on  the  basis  of  65  per  cent,  of  the  general 
average  price  received  at  tide  water  by  the  sale  of  sizes  above 
pea  coal,  leaving  35  per  cent,  for  the  purchaser,  from  which  he 
must  pay  the  transportation  charges  and  cost  of  sale.  In  other 
words  when  the  carrier,  which  was  also  the  miner  and  producer, 
sold  its  coal  to  its  own  companies  designated  in  the  contract,  it 
retained  65  per  cent,  of  the  market  price  of  the  commodity  as 
the  price  it  charged  for  the  coal.  This  would  leave  35  per  cent, 
to  be  paid  to  the  carrier  as  the  cost  of  transportation.  Thirty- 
five  per  cent,  of  the  selling  price  of  coal  at  the  time  the  com- 
plaint was  filed  was  the  freight  rate  which  the  consign'ee  paid 
the  carrier.  The  evidence  showed  that  this  sum  which  the  com- 
panies paid  the  carrier  for  freight  was  less  than  the  published 
rate.  If  this  evidence  was  correct  then  the  defendants  charged 
their  own  companies  less  for  carrying  their  coal  than  they 
charged  competing  dealers  and  coal  merchants  who  were  not 
interested  in  the  companies  favored  by  the  carrier  and  named  in 
its  contracts.  It  would  thus  appear  that  the  amount  paid  for 
freight  by  the  favored  shipper  *' would  work  a  discrimination 
against  coal  companies  not  having  special  contracts  with  the 
carrier,  and  who  were  obliged  to  pay  the  full  published  tariff 
rate.  On  the  other  hand,  if  the  favored  companies  paid  the  full 
rate  from  their  35  per  cent.,  they  would  lose  money,  and  as 
they  were  owned  by  the  railroad  companies  the  loss  would  be 
ultimately  theirs  and  not  the  coal  companies.*' 

The  court  held,  accordingly,  that  while  the  Commission  might 
ultimately  find  that  the  contracts  did  not  fix  the  compensation 
received  by  the  carriers  and  that  the  companies  referred  to  in  the 
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contracts  paid  the  published  tariff  freight  rate  and  that  the  loss^ 
if  any,  is  made  up  on  other  business,  the  contracts  were  neverthe- 
]ess  relevant  to  the  matters  which  were  the  subject  of  the  inquiry, 
whether  the  Conmiission  finally  established  the  issue  made,  one 
way  or  the  other.  (April,  1904.)  Interstate  Com*  Co.  v.  Baird, 
194  U.  S.  25. 

Coal  Trust  Case  —  Constitutional  Objections  Untenable. — 

The  court  in  the  Baird  case  held  that  the  constitutional  objec- 
tions raised  were  wholly  untenable.  The  provisions  of  the  Elkins 
Act  of  February  19,  1903,  re-enacts  in  an  amplified  form  the 
provisions  of  section  12  of  the  Commerce  Act  with  respect  to 
self -incriminating  testimony.  The  act  declares  that  "  the  claim 
that  such  testimony  or  evidence  may  tend  to  criminate  the  per- 
son giving  such  evidence  shall  not  excuse  such  person  from  testi- 
fying or  such  corporation  from  producing  its  hooks  and  papers, 
but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  produce  evidence  docu- 
mentary or  otherwise  in  such  proceeding.*^  In  construing  thi-? 
clause,  which  is  broader  than  the  provisions  of  section  12,  in 
that  it  embraces  also  the  corporation  required  to  produce  books 
or  papers,  the  court  followed  the  previous  decisions  construing 
the  language  in  section  12.  Brown  v.  Walker,  161  U.  S.  591; 
Interstate  Com.  Co.  v.  Baird,  194  IT.  S.  25. 

With  respect  to  the  Fourth  Amendment  securing  immunity 
from  unreasonable  searches  and  seizures  the  court  followed  the 
ruling  in  Boyd  v.  United  States,  116  U.  S.  616,  and  quoted 
from  the  opinion  of  Justice  Bradley  in  that  case  as  follows: 
"Breaking  down  a  house  and  opening  boxes  and  drawers  are 
circumstances  of  aggravation,  but  any  forcible  or  compulsory 
extortion  of  a  man^s  own  testimony  or  of  his  private  papers  to  be 
used  as  evidence  to  convict  him  of  crime  or  to  forfeit  his  goods  is 
within  the  condemnation  of  that  judgment." 

"In  this  regard,"  says  Mr.  Justice  Day,  "the  Fourth  and 
Fifth  Amendments  run  almost  into  each  other."  And  see  Adams 
V.  People  of  State  of  New  York  (192  U.  S.  585),  decided  at  this 
term.  As  we  have  seen  the  statute  protects  the  witness  from 
such  use  of  testimony  as  will  result  in  his  punishment  for  crime 
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or  the  forfeiture  of  his  estate.  (April,  1904.)  Interstate  Com, 
Co.  V.  Baird,  194  U.  S.  25. 

Contempt. —  A  proceeding  by  the  Interstate  Commerce  Com- 
mission, whereby  it  invokes  the  aid  of  a  Circuit  Court  of  the 
United  States,  to  compel  witnesses  subpoenaed  before  the  Com- 
mission to  testify  and  produce  books  end  pa])ers,  is  a  judicial 
proceeding  to  which  the  jurisdiction  of  the  Federal  court  ex- 
tends, and  a  refusal  on  the  part  of  a  witness  to  obey  an  order  of 
the  court  directing  him  to  testify  or  answer  questions  or  pro- 
duce books,  papers,  and  documents,  may  be  punished  by  con- 
tempt proceedings.  Interstate  Com.  Co.  v.  Brimson,  154  TJ.  S. 
447. 

Imnmnity  under  Sherman  Act.—  It  has  been  held  that  the 
immunity  secured  to  witnesses  imder  the  act  of  February  11, 
1893,  applied  only  to  proceedings  instituted  under  the  Interstate 
Commerce  Act  of  February  4,  1887,  and  had  no  application  to 
proceedings  instituted  under  the  Sherman  Act  of  July  2,  1890. 
Foot  V.  Buchanan,  113  Fed.  Eep.  156. 

.  Under  the  act  of  February  25,  1903,  however  (Laws  1903, 
chap.  755),  immunity  is  extended  to  witnesses  testifying  in  pro- 
credings  instituted  under  the  Sherman  Act  as  well  as  under  the 
Interstate  Commerce  Act.    See  post,  page  297. 

Immunity  —  Corporatioiu. —  The  act  of  February  11,  1893, 
does  not  grant  immunity  from  indictment  and  prosecution  to  a 
corporation  even  though  its  oflBcers  or  agents  have  been  com- 
pelled to  appear  before  the  grand  jury  and  testify  to  facts  which 
woidd  tend  to  incriminate  it  or  produce  books  and  papers  of  the 
corporation  bearing  upon  the  offense  of  which  it  is  charged.  The 
immunity  of  the  statute  extends  to  witnesses  who  give  testimony 
and  cannot  be  extended  to  include  the  corporation  the  witness 
represents.    In  re  Pooling  Freights,  115  Fed.  Rep.  588. 

Trial  by  Jury  —  Contempt. —  In  a  proceeding  to  punish  a  de- 
fendant for  contempt  of  court  for  a  violation  of  an  injunction 
order  the  defendant  is  not  entitled  to  a  jury  trial.  The  power 
of  a  court  to  make  an  order  carries  with  it  the  power  to  punish 
for  a  disobedience  of  that  order,  and  such  inquiry  has  always 
been  the  special  function  of  the  court.    To  submit  the  question 
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of  disobedience  to  another  tribunal,  be  it  a  jury  or  another  court, 
would  operate  to  deprive  the  proceeding  of  half  its  efficiency. 
In  re  Debs,  158  U.  S.  654. 

If  the  court  upon  inquiry  finds  that  its  orders  have  been  dis- 
obeyed it  may  proceed  under  section  725  of  the  Revised  Statutes, 
which  grants  power  "  to  punish  by  fine  or  imprisonment  ♦  ♦  ♦ 
disobedience  *  *  ♦  by  any  party  *  *  *  or  other  person 
to  any  lawful  writ,  process,  order,  rule,  decree,  or  command,*'  and 
enter  the  order  of  punishment  complained  ol.  A  finding  of 
fact  in  a  proceeding  to  punish  for  contempt  is  not  open  to  review 
in  an  appellate  court  on  habeas  corpus  proceedings.    lb. 

Trial  by  Jury. —  A  proceeding  instigated  by  the  Interstate 
Commerce  Commission  under  the  twelfth  section  of  the  Inter- 
state Commerce  Act,  to  compel  witnesses  to  produce  books  and 
testify  before  it,  in  wliich  they  invoke  a  Circuit  Court  of  the 
United  States  to  use  its  process  to  compel  such  testimony  pre- 
sents a  case  or  controversy  within  the  judicial  power  of  the 
United  States.  The  issue  in  such  a  controversy,  as  to  whether 
defendants  in  such  a  proceeding  are  under  a  duty  to  answer  the 
questions  propounded  to  them,  and  to  produce  the  books,  papers, 
and  documents  called  for,  presents  no  issue  of  fact,  but  solely  a 
question  of  law,  and  is  not  a  proceeding  in  which  the  defendant 
is  entitled  to  a  jury  trial.  In  such  a  proceeding  defendant  is 
no  more  entitled  to  a  jury  than  is  a  defendant  in  a  proceeding 
by  mandamus  to  compel  him  as  an  officer  to  perform  a  minis- 
terial duty.  The  power  of  the  court  to  punish  witnesses  for 
contempt  does  not  arise  until  the  issue  of  law  is  decided  ad- 
versely to  defendant,  and  an  order  has  been  made  requiring  him 
to  testify.  Disobedience  of  the  order  may  be  punished  as  a  con- 
tempt. In  matters  of  contempt  a  jury  is  not  required  by  "  due 
process  of  law.*'    Interstate  Com.  Co.  v.  Brimson,  154  U.  S.  447. 

Depoflitions   under  TTnited  States  Bevised  Statutes. —  The 

mode  in  which  depositions  may  be  taken  before  the  Interstate 
Commerce  Commission  is  specially  prescribed  by  section  12, 
svpra.  An  action  before  a  Federal  court  when  a  party  sues  in- 
dependent of  the  Commission  to  enforce  his  rights  for  a  violation 
of  the  Interstate  Commerce  Act,  as  to  this  mode  of  proof,  would 
be  governed  by  the  United  States  Revised  Statutes.    The  proof 
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Biust  be  either  by  oral  testimony  or  upon  depositions  in  actions 
at  law,  or  in  actions  triable  by  jury.  The  provisions  of  the 
Pe-deral  statute  in  this  regard  are  as  follows : 

Sec  86i.  Actioni  at  Law.—  The  mode  of  proof  in  the  trial  of  ac- 
tions at  common  law  shall  be  by  oral  testimony  and  examination 
of  witnesses  in  open  court  except  as  hereinafter  provided. 

Sec.  86a.  Suits  in  Equity. —  The  mode  of  procedure  in  causes  of 
equity  and  of  admiralty  and  maritime  jurisdiction  shall  be  ac- 
cording to  rules  now  or  hereafter  prescribed  by  the  Supreme 
Court,  except  as  herein  specially  provided. 

Sec.  863.  Depositions.—  The  testimony  of  any  witness  may  be 
taken  in  any  civil  cause  depending  in  a  district  or  circuit  court 
by  deposition  de  bene  esse,  when  the  vritness  lives  at  a  greater 
distance  from  the  place  of  trial  than  one  hundred  miles,  or  is 
bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district  in  which  the  case  is  to  be  tried,  and 
to  a  greater  distance  than  one  hundred  miles  from  the  place  of 
trial,  before  the  time  of  trial,  or  when  he  is  ancient  and 
infirm.  The  deposition  may  be  taken  before  any  judge  of 
any  court  of  the  United  States,  or  any  commissioner  of 
a  circuit  court,  or  any  clerk  of  a  district  or  circuit  court, 
or  any  chancellor,  justice,  or  judge  of  a  supreme  or  superior 
court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a 
county  court  or  court  of  common  pleas  of  any  of  the  United 
States,  or  any  notary  public,  not  being  of  counsel  or  attorney  to 
either  of  the  parties,  nor  interested  in  the  event  of  the  cause. 
Reasonable  notice  must  first  be  given  in  vn*iting  by  the  party  or 
his  attorney  proposing  to  take  such  deposition,  to  the  opposite 
party  or  his  attorney  of  record,  as  either  may  be  nearest,  which 
notice  shall  state  the  name  of  the  witness  and  the  time  and  place 
of  the  taking  of  his  deposition ;  and  in  all  cases  in  rem,  the  per- 
son having  the  agency  or  possession  of  the  property  at  the  time 
of  seizure  shall  be  deemed  the  adverse  party,  until  a  claim  shall 
have  been  put  in ;  and  whenever,  by  reason  of  the  absence  from 
the  district  and  want  of  an  attorney  of  record  or  other  reason,  the 
giving  of  the  notice  herein  required  shall  be  impracticable,  it 
shall  be  lawful  to  take  such  depositions  as  there  shall  be  urgent 
necessity  for  taking,  upon  such  notice  as  any  judge  authorized 
to  hold  courts  in  such  circuit  or  district  shall  think  reasonable 
and  direct.  Any  person  may  be  compelled  to  appear  and  depose 
as  provided  by  this  section,  in  the  same  manner  as  witnesses  may 
be  compelled  to  appear  and  testify  in  court. 

Sec.  914.  SUte  Court  Practice.—  The  practice,  pleadings  and 
forms  and  modes  of  proceeding  in  civil  cases,  other  than  equity 
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and  admiralty  cases,  in  the  circuit  and  district  courts^  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  in  the  State  within  which  such 
circuit  or  district  courts  aie  held,  any  rule  of  court  to  the  con- 
trary notwithstanding. 

Sepositions  under  State  Laws  —  Act  of  Xarch  9, 1892. —  The 

mode  of  taking  depositiotfs  was  further  provided  for  by  an  act 
approved  March  9,  1892  (27  Stat.  7),  entitled  "An  Act  to  pro- 
vide an  additional  mode  of  taking  depositions  of  witnesses  in 
causes  pending  in  the  courts  of  the  United  States.*'  The  act 
declares  "  that  in  addition  to  the  mode  of  taking  the  depositions 
of  witnesses  in  causes  pending  at  law  or  equity  in  the  District 
and  Circuit  Courts  of  the  United  States,  it  shall  be  lawful  to 
take  the  depositions  or  testimony  of  wituesses  in  the  mode  pre- 
scribed by  the  laws  of  the  State  in  which  the  courts  are  held.*' 

Held,  that  the  act  of  1892  does  not  modify  section  861  of  the 
United  States  Bevised  Statutes  or  create  additional  exceptions 
to  those  specified  in  the  subsequent  sections  by  enlarging  the 
causes  or  grounds  for  taking  depositions  or  testimony  in  writing. 
Nor  does  such  act  supplement  the  provisions  of  section  914, 
United  States  Revised  Statutes.  The  courts  of  the  United  States 
are  not  given  discretion  to  take  depositions  not  authorized  by 
Federal  law,  but  in  respect  to  depositions  thereby  authorized  to 
be  taken,  they  may  follow  the  Federal  practice  in  the  manner 
of  taking  or  that  provided  by  the  State  law.  Hanks  Dental 
Assn,  V.  Tooth  Crown  Co.  (May,  1904),  194  U.  S.  303. 

In  the  case  cited,  an  action  for  damages  for  the  infringement 
of  a  patent  right,  the  sole  evidence  of  infringement  was  found 
in  the  deposition  of  the  president  of  the  Hanks  Dental  Associa- 
tion, the  plaintijBE  in  error.  This  deposition  was  taken  under  an 
order  of  the  United  States  Circuit  Court,  pursuant  to  the  la^'s 
of  the  State  of  New  York,  section  870  et  seq.  of  the  New  York 
Code  of  Civil  Procedure,  which  declares  that  ^'the  deposition  of 
a  party  to  an  action  pending  in  a  court  of  record  or  a  person 
who  expects  to  be  a  party  to  an  action  about  to  be  brought 
*  *  *  may  be  taken  at  his  own  instance  or  at  the  instance  of 
an  adverse  party  or  of  a  co-plaintilBE  or  co-defendant  at  any  time 
before  the  trial  as  prescribed  in  this  article.'*    The  taking  of  the 
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deposition  was  objected  to  at  erery  stage.  PlaintifE  below  had 
a  verdict.  A  writ  of  error  was  taken  to  the  United  States  Circuit 
Court  of  Appeals  which  certified  to  the  Supreme  Court  the  fol- 
lowing question: 

"  Q.  Was  the  order  of  the  circuit  court,  directing  the  presi- 
dent of  the  Hanks  Dental  Association,  the  defendant  in  that 
court,  to  appear  before  a  master  or  commissioner  appointed  pur- 
suant to  the  provisions  of  section  870  et  seq.  of  the  Code  of  Civil 
Procedure  of  the  State  of  New  York,  valid  and  authorized  under 
the  act  of  March  9, 1892/' 

The  Supreme  Court  after  reviewing  the  law  and  authorities 
{United  States  v.  Fifty  Boxes,  92  Fed.  Rep.  601 ;  Nat.  Cash  Reg. 
Co.  V.  Leland,  77  Fed.  Bep.  242;  Texas  &  Pacific  B.  Co.  v. 
Wilder,  92  Fed.  Rep.  953;  Shellabarger  v.  Oliver,  64  Fed.  Rep. 
306;  Despeaux  v.  Pennsylvania  Railroad,  81  Fed.  Rep.  897; 
Zych  V.  American  Car  &  Foundry  Co.,  127  Fed.  Rep.  723 ;  Smith 
v.  Northern  Pacific  Railroad,  110  Fed.  Rep.  341 ;  Camden  Rath 
way  V.  Stetson,  177  U.  S.  172;  Union  Pacific  v.  Botsford,  141 
U.  S.  250;  Luxton  v.  NoHh  River  Bridge  Co.,  147  U.  S.  337; 
Taior  v.  Indianapolis  Journal,  66  Fed.  Rep.  423;  Seeley  v. 
Kansas  City  Star,  71  Fed.  Rep.  554;  Ex  paHe  Fishe,  113  TJ.  S. 
713)  answered  the  question  in  the  negative,  and  held  that  the 
court  had  no  power  to  subject  the  party  to  such  an  examina- 
tion,   lb. 

§  13.  Complaint  to  Commissioni  how  Made  —  InveitigatiaiiSy 
how  Conducted. —  That  any  person,  firm,  corporation,  or 
association,  or  any  mercantile,  agricultural,  or  manu- 
facturing society,  or  any  body  politic  or  municipal  or- 
ganization complaining  of  anything  done  or  omitted 
to  be  done  by  any  common  carrier  subject  to  the  pro- 
visions of  this  act  in  contravention  of  the  provisions 
thereof,  may  apply  to  said  Commission  by  petition, 
which  shall  briefly  state  the  facts ;  whereupon  a  state- 
ment of  the  charges  thus  made  shall  be  forwarded  by 
the  Conmiission  to  such  common  carrier,  who  shall  be 
called  upon  to  satisfy  the  complaint  or  to  answer  the 
14 
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same  in  writing  within  a  reasonable  time,  to  be  speci- 
fied by  the  Commission.  If  such  common  carrier, 
within  the  time  specified,  shall  make  reparation  for 
the  injury  alleged  to  have  been  done,  said  carrier  shall 
be  relieved  of  liability  to  the  complainant  only  for  the 
particular  violation  of  law  thus  complained  of.  If  such 
carrier  shall  not  satisfy  the  complaint  within  the  time 
specified,  or  there  shall  appear  to  be  any  reasonable 
ground  for  investigating  said  complaint,  it  shall  be  the 
duty  of  the  Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by  such  means  as 
it  shall  deem  proper. 

Complaints  by  State  Bailroad  Commifluons. —  Said  Commis- 
sion shall  in  like  manner  investigate  any  complaint 
forwarded  by  the  railroad  commissioner  or  railroad 
commission  of  any  State  or  Territory,  at  the  request 
of  such  commissioner  or  commission,  and  may  institute 
any  inquiry  on  its  own  motion  in  the  same  manner  and 
to  the  same  effect  as  though  complaint  had  been  made. 

No  complaint  shall  at  any  time  be  dismissed  because 
of  the  absence  of  direct  damage  to  the  complainant. 

Object  and  Scope  of  Section  13.—  This  section  defines  the  mode 
of  instituting  proceedings  before  the  Commission,  and  defines 
what  the  petition  of  complainant  must  show,  and  power  of  the 
Commission  to  compel  a  written  answer  by  the  carrier.  It  makes 
it  their  duty  to  investigate  any  complaint  properly  brought  be- 
fore the  Commission  by  any  person,  whether  such  complainant 
shall  or  shall  not  be  able  to  establish  direct  damage  or  not.  It 
makes  it  the  duty  of  the  Commission  to  institute  any  inquiry 
01"  investigation  which  it  may  deem  proper  of  its  own  volition. 
It  provides  for  reparation  by  an  oflfending  carrier,  whereby  it 
may  be  relieved  from  liability  or  obligation  to  comply  with 
any  order  made  against  it.  It  defines  the  mode  of  procedure 
before  the  Commission  and  makes  special  provisions  for  com- 


WHO  MAY  INVOKE  BELIEF.  211 

plaints  filed  by  a  Railroad  Commission  or  Sailroad  Commis- 
sioners of  any  State. 

Who  may  Invoke  Enforcement  of  the  Act  —  '^  Any  Person." 

—  The  duty  which  the  act  imposes  on  the  Interstate  Commerce 
Commission  is  a  public  duty.  It  is  a  duty  which  involves  the 
constitutional  rights  and  privileges  of  the  citizen.  "Any  person '' 
may  invoke  the  Commission  to  discharge  that  duty,  which  the  law 
imposes,  who  files  with  it  a  proper  petition  or  complaint  setting 
forth  a  violation  of  the  act,  or  of  any  of  its  provisions,  whether 
that  person  be  directly  interested  as  a  shipper  or  not;  or  whether 
the  petitioner  has  or  has  not  sustained  any  direct  damage  (April, 
1904).    Interstate  Com.  Co.  v.  Baird,  194  U.  S.  25. 

In  the  case  cited,  the  petition  was  filed  by  William  Randolpli 
Hearst,  against  certain  carriers  engaged  in  carrying  and  trans- 
porting coal.  The  petitioner  was  not  a  shipper  nor  directly  in- 
terested in  shipping,  mining,  or  selling  coal.  He  did  not  claim 
to  have  suffered  direct  damage,  but  complained  as  a  citizen  to 
compel  the  carriers  referred  to  in  his  petition  to  cease  and  desist 
from  violating  the  various  provisions  of  the  Interstate  Com- 
merce Act,  as  set  forth  in  his  complaint.  Defendants  raised 
the  question  as  to  the  right  of  the  complainant  to  institute  any 
proceeding,  investigation,  or  inquiry  under  the  act.  On  this 
point  the  court  said:  "It  is  provided  in  the  act  to  regulate 
commerce,  section  13,  that  ^Any  person,  firm,  corporation,  etc., 
complaining  of  anything  done,  or  omitted  to  be  done,  by 
any  common  carrier  subject  to  the  provisions  of  this  act,  in  con- 
travention of  the  provisions  thereof,  may  apply  to  said  Commis- 
sion by  petition,'  etc.  And  certain  procedure  is  provided  for, 
and  (said  Commission)  ^may  institute  any  inquiry  on  its  own 
motion,  in  the  same  maimer  and  to  the  same  effect  as  though 
complaint  had  been  made,'  and  the  section  concludes:  'No 
complaint  shall,  at  any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant.' " 

''In  the  face  of  this  mandatory  requirement,"  says  Mr. 
Justice  Day,  ''  that  the  complaint  shall  not  be  dismissed  because 
of  the  want  of  direct  damage,  to  the  complainant,  no  alternative 
is  left  the  Commission  but  to  investigate  the  complaint  if  it 
presents  matter  within  the  purview  of  the  act  and  the  powers 
granted  to  the  Commission."    76. 
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§  14.  Beport  of  Conunisiion,  how  Kade. —  That  whenever 
an  investigation  shall  be  made  by  said  Oonunission,  it 
shall  be  its  duty  to  make  a  report  in  writing  in  respect 
thereto,  which  shall  include  the  findings  of  fact  upon 
which  the  conclusions  of  the  Commission  are  based, 
together  with  its  recommendation  as  to  what  repara- 
tion, if  any,  should  be  made  by  the  common  carrier  to 
any  party  or  parties  who  may  be  found  to  have  been 
injured ;  and  such  findings  so  made  shall  thereafter,  in 
all  judicial  proceedings,  be  deemed  prima  facie  evi- 
dence as  to  each  and  every  fact  found. 

All  reports  of  investigations  made  by  the  Commis- 
sion shall  be  entered  of  record,  and  a  copy  thereof 
shall  be  furnished  to  the  party  who  may  have  com- 
plained, and  to  any  common  carrier  that  may  have  been 
complained  of. 

Beport,  how  Published. —  The  Commission  may  provide 
for  the  publication  of  its  reports  and  decisions  in  such 
form  and  manner  as  may  be  best  adapted  for  public 
information  and  use,  and  such  authorized  publications 
shall  be  competent  evidence  of  the  reports  and  decisions 
of  the  Commission  therein  contained,  in  all  courts  of 
the  United  States,  and  of  the  several  States,  without 
any  further  proof  or  authentication  thereof.  The 
Commission  may  also  cause  to  be  printed  for  early 
distribution  its  annual  reports.  {As  amended  March 
2,  1889.) 

Object  and  Scope  of  Section  14. — Ihis  section  provides  for  the 
reports  which  the  Commission  must  make,  and  the  findings  of  fact 
upon  which  the  conclusions  arrived  at  in  any  report  are  based, 
aiid  declares  that  such  findings  shall  be  prima  facie  evidence 
of  the  facts  found.  The  section  also  declares  how  the  reports 
of  the  Commission  may  be  published,  and  makes  official  reports 
evidence  without  further  authentication. 
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Conmifliioii  are  Experts. —  Whether  the  great  Commission  to 
which  Congrees  has  primarily  intrusted  the  important  duty  im- 
posed upon  it^  is  or  is  not  to  be  regarded  as  technically  experts  is 
not  open  to  question,  in  view  of  the  fact  that  they  are  authorized 
to  execute  and  enforce,  through  the  Federal  courts,  the  pro- 
visions of  the  Interstate  Commerce  Act.  The  findings  of  that 
body  are  declared  to  be  prima  facie  evidence  of  the  matters 
therein  stated,  and  are  entitled  to  the  highest  consideration,  and 
if  its  orders  based  thereon  are  in  conformity  with  the  law  they 
must  be  enforced.  Interstate  Com.  Co,  v.  Louisville,  118  Fed. 
Bep.  613  (July,  1902,  Cir.  Ct.  So.  Dist.  Ga.). 

Burden  of  Proof  —  Findings  of  Conunission  Prima  Fade  Evi- 
denoe. —  The  findings  and  conclusions  of  the  Interstate  Com- 
merce Commission,  upon  the  testimony  taken  by  it,  are  prima 
facie  evidence  of  the  facts  therein  contained,  and  are  presumed 
to  be  correct.  A  finding  that  charges  made  by  the  carrier  are 
unreasonable  and  unjust  throws  upon  the  carrier  the  burden 
of  proof  to  sustain  its  claim  that  such  findings  are  erroneous. 
Interstate  Com.  Co.  v.  Louisville  Railroad,  118  Fed.  Hep.  613 
(July,  1902,  Cir.  Ct.  So.  Dist.  Ga.). 

§  16.  Commission  to  Notify  Carrier  of  Violations  of  Law  — 
Complianoe  of  Carrier,  Effect  of. — That  if  in  any  case  in 
which  an  investigation  shall  be  made  by  said  Commis- 
sion it  shall  be  made  to  appear  to  the  satisfaction  of 
the  Conmiission,  either  by  the  testimony  of  witnesses  or 
other  evidence,  that  anything  has  been  done  or  omitted 
to  be  done  in  violation  of  the  provisions  of  this  act, 
or  of  any  law  cognizable  by  said  Commission,  by  any 
common  carrier,  or  that  any  injury  or  damage  has  been 
sustained  by  the  party  or  parties  complaining,  or  by 
other  parties  aggrieved  in  consequence  of  any  such 
violation,  it  shall  be  the  duty  of  the  Commission  to 
forthwith  cause  a  copy  of  its  report  in  respect  thereto 
to  be  delivered  to  such  common  carrier,  together  with  a 
notice  to  said  conunon  carrier  to  cease  and  desist  from 
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such  violation,  or  to  mak^  reparation  for  the  injury 
so  found  to  have  been  done,  or  both,  within  a  reason- 
able time,  to  be  specified  by  the  Commission;  and  if, 
within  the  time  specified,  it  shall  be  made  to  appear  to 
the  Commission  that  such  common  carrier  has  ceased 
from  such  violation  of  law,  and  has  made  reparation 
for  the  injury  found  to  have  been  done,  in  compliance 
with  the  report  and  notice  of  the  Commission,  or  to 
the  satisfaction  of  the  party  complaining,  a  statement 
to  that  eflfect  shall  be  entered  of  record  by  the  Com- 
mission, and  the  said  common  carrier  shall  thereupon 
be  relieved  from  further  liability  or  penalty  for  such 
particular  violation  of  law. 

Object  and  Scope  of  Section  15. — This  section  provides  for  the 
judgments  and  orders  which  the  Commission  may  make  as  a 
result  of  its  inquiry  and  investigation.  If  it  finds  that  the 
carrier  has  violated  any  of  the  provisions  of  the  statute  after 
a  hearing,  upon  legal  evidence,  it  is  authorized  to  issue  a  man- 
datory order  directing  the  carrier  ^^to  cease  and  desist  from 
such  violation/^  If  damage  has  been  sustained  the  Commis- 
sion may  require  reparation  to  be  made.  It  also  provides  that 
the  carrier  be  relieved  from  liability  upon  compUance  with 
the  order. 

§  16.  Disobedience  of  Carrier,  haw  Punished. —  That  when- 
ever any  common  carrier,  as  defined  in  and  subject  to 
the  provisions  of  this  act,  shall  violate,  or  refuse  or 
neglect  to  obey  or  perform  any  lawful  order  or  require- 
ment of  the  Commission  created  by  this  act,  not 
founded  upon  a  controversy  requiring  a  trial  by  jury, 
as  provided  by  the  seventh  amendment  to  the  Constitu- 
tion of  the  United  States,  it  shall  be  lawful  for  the 
Commission  or  for  any  company  or  person  interested 
in  such  order  or  requirement,  to  apply  in  a  summary 
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way,  by  petition,  to  the  circuit  court  of  the  United 
States  sitting  in  equity  in  the  judicial  district  in  which 
the  common  carrier  complained  of  has  its  principal 
office,  or  in  which  the  violation  or  disobedience  of  such 
order  or  requirement  shall  happen,  alleging  such  viola- 
tion or  disobedience,  as  the  case  may  be ;  and  the  said 
court  shall  have  power  to  hear  and  determine  the  mat- 
ter, on  such  short  notice  to  the  common  carrier  com- 
plained of  as  the  court  shall  deem  reasonable ;  and  such 
notice  may  be  served  on  such  common  carrier,  his  or 
its  officers,  agents,  or  servants  in  such  manner  as  the 
court  shall  direct ;  and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily  as  a  court  of  equity, 
and  without  the  formal  pleadings  and  proceedings  ap- 
plicable to  ordinary  suits  in  equity,  but  in  such  manner 
as  to  do  justice  in  the  premises ;  and  to  this  end  such 
court  shall  have  power,  if  it  think  fit,  to  direct  and 
prosecute  in  such  mode  and  by  such  persons  as  it  may 
appoint,  all  such  inquiries  as  the  court  may  think  need- 
ful to  enable  it  to  form  a  just  judgment  in  the  matter 
of  such  petition;  and  on  such  hearing  the  findings  of 
fact  in  the  report  of  said  Commission  shall  be  prima 
facie  evidence  of  the  matters  therein  stated;  and  if 
it  be  made  to  appear  to  such  court,  on  such  hearing  or 
on  report  of  any  such  person  or  persons,  that  the  law- 
ful order  or  requirement  of  said  Commission  drawn 
in  question  has  been  violated  or  disobeyed,  it  shall  be 
lawful  for  such  court  to  issue  [Power  of  Court  to  Issue 
Injunction]  a  writ  of  injimction  or  other  proper  proc- 
ess, mandatory  or  otherwise,  to  restrain  such  common 
carrier  from  further  continuing  such  violation  or  dis- 
obedience of  such  order  or  requirement  of  said  Oom** 
mission,  and  enjoining  obedience  to  the  same. 
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And  in  case  of  any  disobedience  of  any  such  writ  of 
injunction  or  other  proper  process^  mandatory  or 
otherwise,  it  shall  be  lawful  for  such  court  to  issue 
[Xandamiu  —  Attachment]  writs  of  attachment,  or  any 
other  process  of  said  court  incident  or  applicable  to 
writs  of  injunction  or  other  proper  process,  manda- 
tory or  otherwise,  against  such  common  carrier,  and  if 
a  corporation,  against  one  or  more  of  the  directors, 
ofiScers,  or  agents  of  the  same,  or  against  any  owner, 
lessee,  trustee,  receiver,  or  other  person  failing  to  obey 
such  writ  of  injunction,  or  other  proper  process,  man- 
datory or  otherwise;  and  said  court  may,  if  it  shall 
think  fit,  make  an  order  directing  such  common  car- 
rier or  other  person  so  disobeying  such  writ  of  injunc- 
tion or  other  proper  process,  mandatory  or  otherwise, 
[Per  Diem  Penalty  not  to  Exceed  $500]  to  pay  such  sum 
of  money,  not  exceeding  for  each  carrier  or  person 
in  default  the  sum  of  five  hundred  dollars  for  every 
day,  after  a  day  to  be  named  in  the  order,  that  such 
carrier  or  other  person  shall  fail  to  obey  such  injunc- 
tion or  other  proper  process,  mandatory  or  otherwise ; 
and  such  moneys  shall  be  payable  as  the  court  shall 
direct,  either  to  the  party  complaining  or  into  court, 
to  abide  the  ultimate  decision  of  the  court,  or  into  the 
Treasury ;  and  payment  thereof  may,  without  prejudice 
to  any  other  mode  of  recovering  the  same,  be  enforced 
by  attachment  or  order  in  the  nature  of  a  writ  of  ex- 
ecution, in  like  manner  as  if  the  same  had  been  re- 
covered by  a  final  decree  in  personam  in  such  court. 

Appeal  to  United  States  Supreme  Court. — When  the  sub- 
ject in  dispute  shall  be  of  the  value  of  two  thousand 
dollars  or  more,  either  party  to  such  proceeding  before 
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said  court  may  appeal  to  the  Supreme  Court  of  the 
United  States,  under  the  same  regulations  now  pro- 
vided by  law  in  respect  of  security  for  such  appeal; 
bat  such  appeal  shall  not  operate  to  stay  or  supersede 
the  order  of  the  court  or  the  execution  of  any  writ 
or  process  thereon ;  and  such  court  may,  in  every  such 
matter,  order  the  payment  of  such  costs  and  counsel 
fees  as  shall  be  deemed  reasonable. 

Whenever  any  such  petition  shall  be  filed  or  pre- 
sented by  the  Commission  it  shall  be  the  duty  of  the 
district  attorney,  under  the  direction  of  the  Attorney- 
General  of  the  United  States,  to  prosecute  the  same ; 
and  the  costs  and  expenses  of  such  prosecution  shall 
be  paid  out  of  the  appropriation  for  the  expenses  of. 
the  courts  of  the  United  States. 

Trial  by  Jury. —  If  the  matters  involved  in  any  such 
order  or  requirement  of  said  Commission  are  founded 
upon  a  controversy  requiring  a  trial  by  jury,  as  pro- 
vided by  the  seventh  amendment  to  the  Constitution 
of  the  United  States,  and  any  such  common  carrier 
shall  violate  or. refuse  or  neglect  to  obey  or  perform 
the  same,  after  notice  given  by  said  Commission  as 
provided  in  the  fifteenth  section  of  this  act,  it  shall 
be  lawful  for  any  company  or  person  interested  in 
such  order  or  requirement  to  apply  in  a  summary  way 
by  petition  to  the  circuit  court  of  the  United  States 
sitting  as  a  court  of  law  in  the  judicial  district  in  which 
the  carrier  complained  of  has  its  principal  office,  or  in 
which  the  violation  or  disobedience  of  such  order  or 
requirement  shall  happen,  alleging  such  violation  or 
disobedience  as  the  case  may  be ;  and  said  court  shall 
by  its  order  then  fix  a  time  and  place  for  the  trial  of 
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said  cause,  which  shall  not  be  less  than  twenty  nor 
more  than  forty  days  from  the  time  said  order  is  made, 
and  it  shall  be  the  duty  of  the  marshal  of  the  district 
in  which  said  proceeding  is  pending  to  forthwith  serve 
a  copy  of  said  petition,  and  of  said  order,  upon  each  of 
the  defendants,  and  it  shall  be  the  duty  of  the  defend- 
ants to  file  their  answers  to  said  petition  within  ten 
days  after  the  service  of  the  same  upon  them  as  afore- 
said. 

At  the  trial  of  the  findings  of  fact  of  said  Commission 
as  set  forth  in  its  report  shall  be  prima  facie  evidence 
of  the  matters  therein  stated,  and  if  either  party  shall 
demand  a  jury  or  shall  omit  to  waive  a  jury  the  court 
shall,  by  its  order,  direct  the  marshal  forthwith  to  sum- 
mon a  jury  to  try  the  cause;  but  if  all  the  parties  [Jury 
may  be  Waived]  shall  waive  a  jury  in  writing  then 
the  court  shall  try  the  issues  in  said  cause  and  render 
its  judgment  thereon. 

If  the  subject  in  dispute  shall  be  of  the  value  of  two 
thousand  dollars  or  more  either  party  may  [Appeal  to 
TT.  8.  Supreme  Court]  appeal  to  the  Supreme  Court 
of  the  United  States  under  the  same  regulations  now 
provided  by  law  in  respect  to  security  for  such  appeal ; 
but  such  appeal  must  be  taken  within  twenty  days 
from  the  day  of  the  rendition  of  the  judgment  of  said 
circuit  court.  If  the  judgment  of  the  circuit  court  shall 
be  in  favor  of  the  party  complaining  he  or  they  shall 
be  entitled  to  recover  a  reasonable  counsel  or  attorney's 
fee,  to  be  fixed  by  the  court,  which  shall  be  collected  as 
part  of  the  costs  in  the  case.  For  the  purposes  of  this 
act,  excepting  its  penal  provisions,  the  circuit  courts 
of  the  United  States  shall  be  deemed  to  be  always  in 
session.    {As  amended  March  2,  1889.) 
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§  16  SnpplemeiLted  —  Aot  to  Expedite  Cases,  Approved  Febru- 
ary lly  1903. —  The  method  of  procedure  in  the  Federal  Courts 
in  suits  and  hearings  under  the  Interstate  Commerce  Act^  and 
the  Sherman  Anti-Trust  Law  (Act  of  July  2,  1890)  are  regu- 
lated by  the  provisions  of  an  Act  of  Congress,  approved  Febru- 
ary 11, 1903  (chap.  544),  entitled  ''An  Act  to  expedite  the  hear- 
ing and  determination  of  suits  in  equity  pending  or  hereafter 
brought  under  the  Act  of  July  2,  1890,  entitled  *An  Act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies,' *An  Act  to  regulate  commerce,'  approved  February  4,  1887, 
ot  any  other  acts  having  a  like  purpose,  that  may  hereafter  bo 
eracted."  The  provisions  of  this  Supplemental  Act  of  February 
11,  1903,  are  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress 
assembled,  That  in  any  suit  in  equity  pending  or  here- 
after brought  in  any  circuit  court  of  the  United  States 
under  the  Act  entitled  '*An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopo- 
lies,'* approved  July  second,  eighteen  hundred  and 
ninety,  **An  Act  to  regulate  commerce,''  approved 
February  fourth,  eighteen  hundred  and  eighty-seven, 
or  any  other  Acts  having  a  like  purpose  that  here- 
after may  be  enacted,  wherein  the  United  States  is  com- 
plainant, the  Attorney-General  may  file  with  the  clerk 
of  such  court  a  certificate  that,  in  his  opinion,  the  case 
is  of  general  public  importance,  a  copy  of  which  shall 
be  immediately  furnished  by  such  clerk  to  each  of  the 
circuit  judges  of  the  circuit  in  which  the  case  is  pend- 
ing. [Prefereaida  over  Other  Caiea.]  Thereupon  such 
case  shall  be  given  precedence  over  others  and  in  every 
way  expedited,  and  be  assigned  for  hearing  at  the 
earliest  practicable  day,  before  not  less  than  three  of 
the  circuit  judges  of  said  circuit,  if  there  be  three  or 
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more ;  and  if  there  be  not  more  than  two  circuit  judges, 
then  before  them  and  such  district  judge  as  they  may 
select.  In  the  event  the  judges  sitting  in  such  case 
shall  be  divided  in  opinion,  the  case  shall  be  certified 
to  the  Supreme  Court  for  review  in  like  manner  as  if 
taken  there  by  appeal  as  hereinafter  provided. 

Appeal  Directly  to  Supreme  Court. — §  2.  That  in  every  suit 
in  equity  pending  or  hereafter  brought  in  any  circuit 
court  of  the  United  States  under  any  of  said  Acts, 
wherein  the  United  States  is  complainant,  including 
cases  submitted  but  not  yet  decided,  an  appeal  from  the 
final  decree  of  the  circuit  court  will  lie  only  to  the  Su- 
preme Court  and  must  be  taken  within  sixty  days  from 
the  entry  thereof :  Provided,  That  in  any  case  where  an 
appeal  may  have  been  taken  from  the  final  decree  of  a 
circuit  court  to  the  circuit  court  of  appeals  before  this 
Act  takes  effect,  the  case  shall  proceed  to  a  final  decree 
therein,  and  an  appeal  may  be  taken  from  such  decree 
to  the  Supreme  Court  in  the  manner  now  provided 
by  law.    {Act  of  February  11,  1903,  §  2.) 

Object  and  Scope  of  Section  16. —  This  section  provides  for 
the  enforcement  of  any  order  or  requirement  made  by  the 
Interstate  Commerce  Commission,  in  conformity  with  section  15. 
The  Commission  is  not  clothed  with  judicial  powers,  and  can- 
not for  that  reason  compel  obedience  to  its  mandates.  But  it 
may  invoke  the  aid  of  a  Federal  court  and  enforce  its  orders 
through  such  tribunal.  The  method  of  procedure  by  the  Com- 
mission is  prescribed,  and  jurisdiction  and  plenary  powers  are 
conferred  upon  the  court  to  take  cognizance  of  such  proceedings 
and  enforce  them,  when  sustained  by  legal  mandate.  The  find- 
ings of  fact  made  by  the  Commission  are  made  prima  facie  evi- 
dence in  the  proceeding  before  the  Circuit  Court  of  the  United 
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States,  and  the  burden  of  proof  is  upon  the  defendant  who  as- 
sumes to  disobey  the  order  of  the  Commission. 

The  powers  conferred  on  the  court  embrace  authoriiy  to  issue 
writs  of  attachment,  injunction,  and  '^  other  proper  process, 
mandatory  or  otherwise,^'  and  power  to  punish  for  contempt.  It 
also  provides  the  procedure  on  appeals,  either  to  the  Circuit 
Court  of  Appeals  or  directly  to  the  Supreme  Court  of  the  United 
States.  In  this  regard  the  provisions  of  the  act  of  February  11, 
1903,  to  expedite  cases  under  this  section,  and  the  provisions 
of  the  Elkins  Act  of  February  19,  1903,  add  to  the  force  and 
efficiency  of  the  provisions  of  this  section  by  making  it  practi- 
cable, and  the  remedy  speedy  and  effective.  Provision  is  made 
also  for  jury  trials  where  the  right  to  a  jury  trial  exists,  imder 
the  Constitution,  and  has  not  been  waived. 

Findings  of  Fact  by  Commiuion. —  The  findings  of  fact  made 
by  the  Interstate  Commerce  Commission  in  proceedings  taken 
before  it  to  secure  an  order  forbidding  the  carrier  to  charge 
unjust  and  unreasonable  rates,  are  not  conclusive  upon  the  court, 
upon  a  petition  of  the  Commission  for  an  injunction  to  enforce  its 
order  after  refusal  by  the  carrier  to  obey  it.  Such  findings 
are  authorized  by  the  statute,  which  in  terms  declares  that  they 
shall  be  prima  facte  evidence  only  of  the  facts  found.  The  legal 
effect  of  such  findings  would  throw  the  burden  of  proof  on 
carrier  in  a  proceeding  for  an  injunction  in  the  Federal  court., 
where  the  carrier  opposes  the  application  and  denies  the  facts 
found  against  it.  Interstate  Com.  Co,  v.  Lehigh  Railroad,  49 
Fed.  Eep.  177 ;  Kentucky  Bridge  Co.  v.  Louisville  Railroad,  37 
Fed.  Rep.  567. 

No  greater  force  can  be  given  to  the  findings  of  the  Commis- 
sion than  is  given  by  the  statute,  which  authorizes  such  find- 
ings and  confers  the  power  and  authority  to  make  them.    76. 

Appeals  Directly  to  Supreme  Court. —  Prior  to  the  legislation 
of  1891,  creating  the  United  States  Circuit  Court  of  Appeals, 
there  was  no  intermediate  appellate  tribunal,  and  appeals  were 
required  to  be  taken  from  Circuit  Courts  of  the  United 
States  directly  to  the  Supreme  Court,  when  the  subject  in  dis- 
pute was  of  the  value  of  $2,000  or  more. 
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Since  the  establishment  of  the  United  States  Circuit  Court 
of  Appeals  an  appeal  lies  to  that  courts  except  that  under  the 
provisions  of  the  act  of  February  11,  1903,  and  the  EUdns 
Act  of  February  19,  1903,  appeals  must  be  taken  directly  to 
the  Supreme  Court  of  the  United  States  in  cases  where  the 
United  States  is  complainant,  and  an  appeal  to  the  Circuit 
Court  of  Appeals  in  such  a  case  will  not  lie. 

Under  section  7  of  the  Sherman  Act  the  limitation  of  $2,000 
is  no  longer  necessary  to  enable  a  party  to  sue,  or  to  appeal,  either 
to  the  Circuit  Court  of  Appeals,  or  to  the  Supreme  Court  of 
the  United  States.  Such  an  action  may  be  brought  and  an 
appeal  taken  irrespective  of  the  amount  involved.  Montague 
V.  Lowry,  193  U.  S.  35. 

See  also  authorities  imder  section  9,  antej  page  171. 

Appeals  to  Supreme  Court  Prior  to  1891. —  Under  section  16, 
prior  to  the  establishment  of  the  United  States  Circuit  Court  of 
Appeals,  an  appeal  would  lie  in  a  suit  by  the  Interstate  Com- 
merce Commission,  to  enforce  its  order  from  a  Circuit  Court  of 
the  United  States  to  the  United  States  Supreme  Court,  if  the 
subject  in  dispute  shall  be  of  the  value  of  $2,000  or  more. 

If  the  action  was  one  triable  by  jury,  or  if  a  jury  trial  has 
been  duly  waived,  such  appeal  was  required  to  be  taken  within 
twenty  days  from  the  day  of  the  rendition  of  the  judgment  of 
the  Circuit  Court.  Where  the  suit  was  to  enforce  an  order  of 
the  Commission,  for  refusal  to  afford  complainant  "the  same 
equal  facilities,  as  are  afforded  to  any  other  connecting  road," 
and  for  other  relief,  the  Circuit  Court  dismissed  the  bill  for 
want  of  equity.  An  appeal  was  taken  by  complainant  directly 
to  the  Supreme  Court.  Held,  that  the  appeal  would  not  lie  un- 
less it  clearly  appeared  that  the  subject  in  dispute  shall  be  of 
the  value  of  $2,000.  Appeal  dismissed.  Little  Rock  &  Memphis 
V.  East  Tennessee,  159  U.  S.  698  (December,  1895),  citing  Inter- 
state Com.  Co.  V.  Atchison  Railroad,  149  U.  S.  264. 

Jurisdiction  over  All  Carriers  for  Breach  by  One  —  Proper 
District. —  A  number  of  railroads  were  forbidden  by  an  order  of 
the  Interstate  Commerce  Commission  from  enforcing  rates  found 
to  be  illegal,  for  transportation  between  Pueblo,  Col.,  and  San 
Prancisco,  Cal.    The  Commission  found  that  the  freight  was  car- 
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Tied  "  under  a  common  control,  management,  or  arrangement  for 
a  continuous  carriage  or  shipment/*  The  order  was  violated  in 
the  district  of  Colorado,  by  the  Southern  Pacific  having  its  prin- 
cipal oflSce  in  California.  The  suit  was  brought  in  the  district 
of  Colorado.  Section  16  of  the  act  provides  that  suit  by  the 
Commission  to  enforce  its  order  may  be  instituted  ^'in  the 
judicial  district  in  which  the  common  carrier  complained  of  has 
it?  principal  office,  or  in  which  the  violation  or  disobedience  of 
such  order  or  requirement  shall  happen."  Held,  that  where  all 
the  roads  operated  under  a  common  control  in  making  the  for- 
bidden rates,  the  act  of  one  in  the  district  where  the  disobedience 
of  the  order  happens  is  the  act  of  all,  and  the  violation  by  all 
took  place  in  the  district  of  Colorado  as  well  as  in  the  district 
of  California.  Interstate  Com.  Co.  v.  Southern  Pacific,  74  Fed. 
Kep.  42  (May,  1896,  Cir.  Ct.  Dist.  Colo.). 

All  doubt  as  to  the  proper  district  in  which  suit  may  be  brought 
is  removed  by  the  provisions  of  section  3  of  the  Elkins  Act,  which 
declares  that  "when  the  act  complained  of  is  alleged  to  have 
bf  en  committed  or  as  being  committed  in  part  in  more  than  one 
judicial  district  or  State,  it  may  be  dealt  with,  inquired  of,  tried, 
and  determined  in  either  such  judicial  district  or  State."  Seo 
Elkins  Act,  section  3,  ante,  page  337. 

See  also  authorities  under  "Jurisdiction"  under  section  9, 
ante,  pages  154, 155. 

Order  of  Commission  —  Terminal  Chars^s  —  When  not  En- 
forced.—  An  order  of  the  Interstate  Commerce  Commission 
declared  that  terminal  charges  of  a  carrier  for  the  delivery  of 
live  stock  to  the  stockyards  in  Chicago  were  unjust  and  unrea- 
sonable, and  a  violation  of  the  Interstate  Commerce  Act.  The 
court  below  refused  to  enforce  the  order  of  the  Commission  upon 
the  ground  that  the  claim  that  the  charges  were  unreasonable 
could  not  be  sustained.  On  appeal,  held,  that  the  through  rate 
existing  prior  to  June  1,  1894,  was  presumed  to  provide  com- 
pensation for  services  in  making  delivery  at  the  stockyard,  and 
while  the  judgment  appealed  from  should  be  aflBrmed,  yet  the 
Commission  should  not  be  prevented  from  proceeding  to  correct 
unreasonableness  in  the  rates  as  to  territory  to  which  the  reduc- 
tion did  not  apply.    Interstate  Com.  Co.  v.  Chicago,  B.  £  Q. 
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B.  Co.,  186  U.  S.  320.    Citing  Covington  Stockyard  Co.  7.  Kei&, 
139  U.  S.  128;  Walker  v.  Keenan,  73  Fed.  Bep.  755. 

Parties. —  In  a  proceeding  by  the  Interstate  Commerce  Com- 
mission under  section  16  to  enforce  an  order  made  by  the  Com- 
mission directing  the  carrier  to  desist  and  cease  from  charging 
rctes  declared  to  be  in  violation  of  the  act,  the  Commission  need 
not  necessarily  join  as  a  party  to  the  proceeding  another  carrier, 
who  has  made  the  forbidden  rate,  jointly  with  the  defendant. 
Such  carrier  is  a  proper,  but  not  a  necessary,  party.  Interstate 
Com.  Co.  V.  Texas  Railroad,  52  Fed.  Eep.  187  (October,  1892, 
Cir.  Ct.  So.  Dist.  N.  Y.). 

Damages  —  Trial  by  Jury. —  If  a  shipper  seeks  redress  before 
the  Interstate  Commerce  Commission  for  charges  paid  to  the 
carrier  in  excess  of  what  was  paid  by  other  shippers  for  a  like 
service  under  section  2  of  the  act,  and  procures  an  order  from  the 
Commission  directing  the  carrier  to  desist  from  exacting  such 
unlawful  charges,  he  may  enforce  the  order  through  the  Com- 
mission by  a  suit  in  equity  by  injunction  under  section  16.  But 
if  the  amount  of  the  excessive  charges  are  proved  and  the  Com- 
mission makes  an  order  directing  the  carrier  to  make  reparation 
and  restitution,  and  to  refund  the  amount  by  way  of  damages, 
so  much  of  the  order  as  directs  restitution  cannot  be  enforced  in 
the  equity  action.  The  portion  of  the  order  directing  payment 
of  damages  can  be  enforced,  if  at  all,  only  in  an  action  at  law 
in  which  the  carrier  is  entitled  to  a  jury  trial.  Interstate  Com. 
Co.  V.  Western  New  York  Railroad,  82  Fed.  Eep.  192  (July, 
1897,  Cir.  Ct.  West.  Dist.  Pa.). 

Bemedy  by  Injunction. —  A  shipper  who  has  been  discrimin- 
ated against  and  has  been  obliged  to  pay  charges  on  shipments 
in  excess  of  what  the  carrier  charged  other  shippers  for  a  like 
service,  is  not  obliged  to  seek  a  remedy  at  law  to  recover  the  ex- 
cessive payments  by  way  of  damages.  He  may  jjeek  redress  before 
the  Interstate  Commerce  Commission  and  secure  an  order  direct- 
ing the  carrier  to  cease  from  exacting  the  unlawful  charges  and 
enforce  the  order  by  injunction  in  a  suit  in  the  Circuit  Court 
of  the  United  States.  Interstate  Com.  Co.  v.  Western  New  York 
Railroad,  82  Fed.  Rep.  192  (July,  1897,  Cir.  Ct.  West 
D?8t.  Pa.). 
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If  the  remedy  sought  is  by  injunction  in  equity^  the  court 
has  no  power  to  enforce  so  much^  or  such  parts,  of  the  order  of 
the  Commission  as  directs  reparation,  or  refunding  to  claimants, 
by  way  of  damages,  the  excessive  charges  proved  before  the  Com* 
mission.  If  such  orders  directing  reparation  are  enforceable 
at  all,  they  must  be  enforced  in  an  action  at  law  in  which  the 
carrier  will  be  entitled  to  a  jury  trial.  So  held,  where  the 
Commission  found  the  amount  of  the  excessiye  charges  on  ship- 
ments of  oil  from  Titusville  and  Oil  City,  Pa.,  to  New  York  and 
elsewhere.    76. 

§  17.  Procedure  before  Interstate  Commerce  Commission. — 
That  the  Commission  may  conduct  its  proceedings  in 
such  maimer  as  will  best  conduce  to  the  proper  dis- 
patch of  business  and  to  the  ends  of  justice.  A  ma- 
jority of  the  Commission  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  Commissioner 
shall  participate  in  any  hearing  or  proceeding  in  which 
he  has  any  pecuniary  interest.  Said  Commission  may, 
from  time  to  time,  make  or  amend  such  general  rules 
or  orders  as  may  be  requisite  for  the  order  and  regula- 
tion of  proceedings  before  it,  including  forms  of  notices 
and  the  service  thereof,  which  shall  conform,  as  nearly 
as  may  be,  to  those  in  use  in  the  courts  of  the  United 
States.  Any  party  may  appear  before  said  Conunis- 
sion  and  be  heard,  in  person  or  by  attorney.  Every 
vote  and  o£Scial  act  of  the  Commission  shall  be  entered 
of  record,  and  its  proceedings  shall  be  public  upon  the 
request  of  either  party  interested.  Said  Commission 
shall  have  an  official  seal,  which  shall  be  judicially 
noticed.  Either  of  the  members  of  the  Commission 
may  administer  oaths  and  affirmations  and  sign  sub- 
poenas.   {As  amended  March  2,  1889.) 

Object  and  Scope  of  Section  17. —  This  section  makes  the  pro« 
cedure  before  the  Commission  analogous  to  proceedings  in  a 
15 
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court  of  record  as  near  as  may  be  by  declaring  that  it  shall  have 
an  ofiScial  seal  of  which  the  courts  will  take  judicial  notice. 
Parties  may  appear  before  it  in  person  or  by  attorney.  Forma 
used  before  the  Commission  shall  conform^  '^as  nearly  as  may 
be,  to  those  in  use  in  the  courts  of  the  United  States.'*  The 
Commission  may  make  rules  of  procedure^  and  amend  or  modify 
them.  It  may  amend  or  modify  its  orders.  It  may  administer 
oaths  or  affirmations  to  witnesses,  and  may  issue  and  sign  sub- 
poenas. Its  records  shall  be  public  records,  accessible  to  any 
person  in  like  manner  as  the  records  of  a  court. 

§18.  Salary  of  CommiasioiL  —  Fees  and  Expenses. —  That 
each  Commissioner  shall  receive  an  annual  salary  of 
seven  thousand  five  hundred  dollars,  payable  in  the 
same  manner  as  the  judges  of  the  courts  of  the  United 
States.  The  Conmiission  shall  appoint  a  secretary, 
who  shall  receive  an  annual  salary  of  three  thousand 
five  hundred  dollars,  payable  in  like  manner.  The 
Commission  shall  have  authority  to  employ  and  fix 
the  compensation  of  such  other  employees  as  it  may 
find  necessary  to  the  proper  performance  of  its  duties. 
Until  otherwise  provided  by  law,  the  Conunission  may 
hire  suitable  offices  for  its  use,  and  shall  have  authority 
to  procure  all  necessary  oflSce  supplies.  Witnesses 
summoned  before  the  Commission  shall  be  paid  the 
same  fees  and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States. 

All  of  the  expenses  of  the  Commission,  including  all 
necessary  expenses  for  transportation  incurred  by  the 
Commissioners,  or  by  their  employees  under  their  or- 
ders, in  making  any  investigation,  or  upon  official  busi- 
ness in  any  other  places  than  in  the  city  of  Washing- 
ton, shall  be  allowed  and  paid  on  the  presentation  of 
itemized  vouchers  therefor  approved  by  the  chairman 
of  the  Commission.    (Amended  March  2, 1889.) 
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Object  and  Scope  of  Section  18. —  This  section  provides  for 
the  salaries  of  the  Commissioners.  The  Commission  has  power 
to  appoint  a  secretary,  and  to  employ  and  fix  salaries  of  em- 
ployees. Witness  fees  and  mileage  are  the  same  as  are  allowed 
in  the  Federal  courts. 

Disbursements  of  Commission. —  Section  18  declares  that  '^  all 
expenses  of  the  Commission  *  *  *  shall  be  allowed  and  paid 
on  the  presentation  of  itemized  vouchers  therefor  approved  by 
the  Chairman  of  the  Commission."  By  the  Appropriation  Act 
for  the  same  (Supp.  Rev.  Stat.  (2d  ed.)  698)  it  is  provided 
"  that  hereafter  expenses  of  the  Interstate  Commerce  Commis- 
sion shall  be  audited  by  the  proper  accounting  ofl&cers  of  the 
Treasury."  Held,  that  the  Secretary  of  the  Interstate  Commerce 
Commission  was  entitled  to  pay  for  moneys  expended  for  tele- 
grams sent  by  the  Commission  in  the  discharge  of  its  duties  upon 
presentation  of  vouchers  showing  cost  of  each  telegram,  dates, 
number  of  words,  persons  from  and  to  whom  sent,  and  charge  for 
each  message  transmitted  in  the  form  prescribed  by  statute  with- 
out furnishing  copies  of  such  telegrams,  when  it  appears  that 
such  messages  are  so  far  confidential  as  to  justify  a  refusal  to 
disclose  their  contents.    United  States  v.  Moseley,  187  TJ.  S.  32'^. 

§  19.  Sessions  of  Commission^  where  Held. —  That  the  prin- 
cipal office  of  the  Commission  shall  be  in  the  city  of 
Washington,  where  its  general  sessions  shall  be  held ; 
but  whenever  the  convenience  of  the  public  or  the 
parties  may  be  promoted  or  delay  or  expense  prevented 
thereby,  the  Commission  may  hold  special  sessions  in 
any  part  of  the  United  States.  It  may,  by  one  or  more 
of  the  Conmiissioners,  prosecute  any  inquiry  necessary 
to  its  duties,  in  any  part  of  the  United  States,  into  any 
matter  or  question  of  fact  pertaining  to  the  business 
of  any  common  carrier  subject  to  the  provisions  of 
this  act. 

Objeet  and  Seope  of  Seetion  19.—  This  section  provides  for 
the  sittings  and  sessions  of  the  Commission,  and  the  location  of 
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its  principal  office,  which  shall  be  in  the  city  of  Washington.  But 
it  maj,  by  one  or  more  of  its  Commissioners^  sit  anywhere  in 
the  United  States.  I 

§  20.  Carrier  must  Kake  Anniial  Seporti  —  Contents  —  Vni-  i 

formity  of  Accounts. —  That  the  Commission  is  hereby  au- 
thorized to  require  amiual  reports  from  all  conomon 
carriers  subject  to  the  provisions  of  this  act,  to  fix  the 
time  and  prescribe  the  manner  in  which  such  reports 
shall  be  made,  and  to  require  from  such  carriers  speci-  | 

fie  answers  to  all  questions  upon  which  the  Commission 
may  need  information.  Such  annual  reports  shall 
show  in  detail  — 

The  amount  of  capital  stock  issued ; 

The  amounts  paid  therefor,  and  the  manner  of  pay- 
ment for  the  same; 

The  dividends  paid,  the  surplus  fund,  if  any,  and 
the  number  of  stockholders ; 

The  funded  and  floating  debts  and  the  interest  paid 
thereon ; 

The  cost  and  value  of  the  carrier  ^s  property,  fran- 
chises, and  equipment; 

The  number  of  employees  and  the  salaries  paid  each 
class ; 

The  amounts  expended  for  improvements  each  year, 
how  expended,  and  the  character  of  such  improve- 
ments ; 

The  earnings  and  receipts  from  each  branch  of  busi- 
ness and  from  all  sources; 

The  operating  and  other  expenses ; 

The  balances  of  profit  and  loss ; 

And  a  complete  exhibit  of  the  financial  operations 
of  the  carrier  each  year,  including  an  annual  balance- 
sheet. 
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Such  reports  shall  also  contain  such  information  in 
relation  to  rates  or  regulations  concerning  fares  or 
freights,  or  agreements,  arrangements,  or  contracts 
with  other  common  carriers,  as  the  Commission  may 
require; 

And  the  said  Commission  may,  within  its  discretion, 
for  the  purpose  of  enabling  it  the  better  to  carry  out 
the  purposes  of  this  act,  prescribe  (if  in  the  opinion 
of  the  Commission  it  is  practicable  to  prescribe  such 
uniformity  and  methods  of  keeping  accounts)  a  period 
of  time  within  which  all  common  carriers  subject  to 
the  provisions  of  this  act  shall  have,  as  near  as  may 
be,  a  uniform  system  of  accounts,  and  the  manner  in 
which  such  accounts  shall  be  kept. 

§20  Supplemented  —  Act  of  March  3,  1901  —  Monthly  Ke- 
port«  of  Accidents. —  The  provisions  of  the  Interstate  Commerce 
Act  with  respect  to  annual  reports  required  to  be  made  by  car- 
riers annually  has  been  supplemented  by  an  Act  of  Congress 
(chap.  866),  approved  March  3,  1901,  requiring  monthly  repori;s 
of  railroad  accidents.  The  Act  is  entitled  "An  Act  requiring 
common  carriers  engaged  in  interstate  commerce  to  make  full 
reports  of  all  accidents  to  the  Interstate  Commerce  Commis- 
sion."   The  provisions  of  this  supplementary  Act  are  as  follows ; 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress 
assembled,  It  shall  be  the  duty  of  the  general  manager, 
superintendent,  or  other  proper  oflBcer  of  every  com- 
mon carrier  engaged  in  interstate  commerce  by  rail- 
road to  make  to  the  Interstate  Commerce  Commission, 
at  its  office  in  Washington,  District  of  Columbia, 
[Monthly  Beports  of  Accidents]  a  monthly  report,  un- 
der oath,  of  all  collisions  of  trains  or  where  any 
train  or  part  of  a  train  accidentally  leaves  the  track, 
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and  of  all  accidents  which  may  occur  to  its  passengers 
or  employees  while  in  the  service  of  such  common 
carrier  and  actually  on  duty,  which  report  shall  state 
the  nature  and  causes  thereof,  and  the  circumstances 
connected  therewith. 

§  2.  Penalty,  Kisdemeanor. —  That  any  common  carrier 
failing  to  make  such  report  within  thirty  days  after  the 
end  of  any  month  shall  be  deemed  guilty  of  a  misde- 
meanor and,  upon  conviction  thereof  by  a  court  of 
competent  jurisdiction,  shall  be  punished  by  a  fine  of 
not  more  than  one  hundred  dollars  for  each  and  every 
offense  and  for  every  day  during  which  it  shall  fail 
to  make  such  report  after  the  time  herein  specified  for 
making  the  same. 

§  3.  Bpcports  not  to  be  TTsed  in  Evidence. —  That  neither 
said  report  nor  any  part  thereof  shall  be  admitted  as 
evidence  or  used  for  any  purpose  against  such  railroad 
so  making  such  report  in  any  suit  or  action  for  dam- 
ages growing  out  of  any  matter  mentioned  in  said 
report. 

§  4.  Fonni  of  Ecports —  That  the  Interstate  Commerce 
Commission  is  authorized  to  prescribe  for  such  com- 
mon carriers  a  method  and  form  for  making  the  re- 
ports in  the  foregoing  section  provided. 

Object  and  Scope  of  Section  20. —  The  provisions  of  this  sec- 
tion are  extremely  important.  It  furnishes  the  basis  of  data, 
acd  information  as  to  the  mode  in  which  the  commerce  of  the 
country  is  conducted,  and  gives  the  Commission  power  to  compel 
all  interstate  carriers  to  make  reports  to  it  from  time  to  time. 
These  reports  will,  if  properly  prepared,  reveal  the  financial 
condition  of  the  corporation.  The  financial  operations  of  the 
carrier  must  be  furnished  annually.    Agreements  or  contracts 
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among  carriers  may  also  be  required  to  be  produced  for  the 
inspection  of  the  Commission.  A  uniform  Hystem  of  accounts 
by  carrying  corporations  may  also  be  required  under  this  section. 
Similar  powers  to  those  conferred  by  section  20  are  now  con- 
ferred upon  the  Commissioner  of  Corporations  imder  the  control 
01  the  Secretary  of  Commerce  and  Labor  as  to  all  corporations 
doing  interstate  business,  except  common  carriers.  In  other 
words,  the  powers  of  section  20  of  the  Interstate  Commerce  Act, 
which  relates  exclusively  to  carriers,  has  been  extended  to  the 
Commissioner  of  Corporations,  with  respect  to  all  other  corpora^ 
tions,  joint-stock  companies,  or  industrial  combinations  engaged 
in  interstate  commerce.  For  the  provisions  of  law  governing  the 
power  of  the  Commissioner  of  Corporations,  see  chapter  III,  post. 

Beporty  when  not  Compulsory — Bomestio  Commerce. —    The 

Commission,  under  section  20,  can  require  reports  only  from 
carriers  engaged  in  interstate  commerce.  A  railroad  wholly 
within  one  State  which  ships  freight  destined  to  other  States  upon 
local  bills  of  lading  only,  under  a  special  contract  of  carriage 
limited  to  its  own  line,  which  does  no  business  on  through  rates, 
nor  divide  through  charges  with  connecting  carriers,  nor  assume 
any  obligation  to  or  from  them,  is  not  engaged  in  interstate 
commerce,  and  a  mandamvs  will  not  lie  to  compel  it  to  file  any 
report  with  the  Interstate  Commerce  Commission  under  sec- 
tion 20  of  the  act.  United  States  ex  rel.  Interstate  Com.  Co,  v. 
Chicago  Railroad,  81  Fed.  Bep.  783  (June,  1897,  Cir.  Ct.  West. 
Dist.  Mich.  S.  D.). 

§21.  Commission  to  Make  Annual  Seports  to  Congress.— 
That  the  Commission  shall,  on  or  before  the  first  day 
of  December  in  each  year,  make  a  report,  which  shall 
be  transmitted  to  Congress,  and  copies  of  which  shall 
be  distributed  as  are  the  other  reports  transmitted  to 
Congress.  This  report  shall  contain  such  information 
and  data  collected  by  the  Conmiission  as  may  be  con- 
sidered of  value  in  the  determination  of  questions  con- 
nected with  the  regulation  of  commerce,  together  with 
such  recommendations  as  to  additional  legislation  re- 
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lating  thereto  as  the  Commission  may  deem  necessary; 
and  the  names  and  compensation  of  the  persons  em- 
ployed by  said  Commission.  {As  amended  March  2, 
1889.) 

§  22.  Free  or  Bedueed  Bates  —  Ezonnions — Mileage  —  Com* 
mntation  Bates  —  Bemedies  Cnmnlatiye. —  That  nothing  in 
this  act  shall  prevent  the  carriage,  storage,  or  hand- 
ling of  property  free  or  at  reduced  rates  for  the  United 
States,  State,  or  mmricipal  governments,  or  for  chari- 
table purposes,  or  to  or  from  fairs  and  expositions  for 
exhibition  thereat,  or  the  free  carriage  of  destitute  and 
homeless  persons  transported  by  diaritable  societies, 
and  the  necessary  agents  employed  in  such  transpor- 
tation, or  the  issuance  of  mileage,  excursion,  or  com- 
mutation passenger  tickets;  nothing  in  this  act  shall 
be  construed  to  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of  religion,  or  to 
municipal  governments  for  the  transportation  of  in- 
digent persons,  or  to  inmates  of  the  National  Homes 
or  State  Homes  for  Disabled  Volunteer  Soldiers  and 
of  Soldiers^  and  Sailors'  Orphan  Homes,  including 
those  about  to  enter  and  those  returning  home  after 
discharge,  under  arrangements  with  the  boards  of 
managers  of  said  homes. 

Nothing  in  this  act  shall  be  construed  to  prevent 
railroads  from  giving  free  carriage  to  their  own  oflS- 
cers  and  employees,  or  to  prevent  the  principal  officers 
of  any  railroad  company  or  companies  from  exchang- 
ing passes  or  tickets  with  other  railroad  companies  for 
their  officers  and  employees;  and  nothing  in  this  act 
contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the 
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provisions  of  this  act  are  in  addition  to  snch  remedies: 
Provided,  That  no  pending  litigation  shall  in  any  way 
be  affected  by  this  act    (As  amended  March  2,  1889.) 

Provided  further,  That  nothing  in  this  act  shall  pre- 
vent the  issuance  of  joint  interchangeable  [8,000  Mile 
Tickets]  five-thousand  mile  tickets,  with  special  privi- 
leges as  to  the  amount  of  free  baggage  that  may  be 
carried  under  mileage  tickets  of  one  thousand  or  more 
miles. 

But  before  any  common  carrier,  subject  to  the 
provisions  of  this  act,  shall  issue  any  such  joint  in- 
terchangeable mileage  tickets  with  special  privileges, 
as  aforesaid,  it  shall  file  with  the  Interstate  Com- 
merce Commission  copies  of  the  joint  tariffs  of 
rates,  fares,  or  charges  on  which  such  joint  inter- 
changeable mileage  tickets  are  to  be  based,  together 
with  specifications  of  the  amount  of  free  baggage 
permitted  to  be  carried  under  such  tickets,  in  the 
same  manner  as  common  carriers  are  required  to 
do  with  regard  to  other  joint  rates  by  section  six  of 
this  act;  and  all  the  provisions  of  said  section  six  re- 
lating to  joint  rates,  fares,  and  charges  shall  be  ob- 
served by  said  common  carriers  and  enforced  by  the 
Interstate  Commerce  Commission  as  fully  with  re- 
gard to  such  joint  interchangeable  mileage  tickets  as 
with  regard  to  other  joint  rates,  fares,  and  charges 
referred  to  in  said  section  six.  It  shall  be  unlawful 
for  any  common  carrier  that  has  issued  or  authorized 
to  be  issued  any  such  joint  interchangeable  mileage 
tickets  to  demand,  collect,  or  receive  from  any  person 
or  persons  a  greater  or  less  compensation  for  trans- 
portation of  persons  or  baggage  under  such  joint  inter- 
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changeable  mileage  tickets  than  that  required  by  the 
rate,  fare,  or  charge  specified  in  the  copies  of  the  joint 
tariff  of  rates,  fares,  or  charges  filed  with  the  Commis- 
sion in  force  at  the  time.  [Penalties.]  The  provisions 
of  section  ten  of  this  act  shall  apply  to  any  violation 
of  the  requirements  of  this  proviso.  {Added  by  Laws 
1895,  chap.  61;  approved  February  8,  1895.) 

Object  and  Scope  of  Section  22.—  This  section  is  designed  to 
regulate  the  conduct  of  interstate  commerce  with  respect  to 
free  transportation^  and  special  rates  when  a  reduced  rate  fare 
rnay  be  charged.  The  object  sought  is  to  place  all  patrons  on 
an  equality.  The  only  instances  in  which  the  carrier  may  law- 
fully depart  from  the  published  tariff  rates  are  regulated  and 
defined  in  this  section. 

One  of  the  most  important  parts  of  the  section  is  that  which 
declares  that  all  the  remedies  afforded  to  the  shipper  or  person 
injured  by  any  violation  of  the  provisions  of  the  act  shall  be 
cumulative,  and  not  exclusive.  This  provision  is  most  im- 
portant in  view  of  the  fact  that  the  Interstate  Commerce  Act 
i3,  in  some  respects,  a  penal  statute,  and  strict  construction  of 
its  provision  might  deprive  it  of  its  beneficial  interests  and  pnr- 
]x>ses.  It  was  intended  partly  as  a  penal,  partly  as  a  remedial, 
statute,  and  was  primarily  designed  to  afford  a  remedy  to  ship- 
pers and  persons  who  are  compelled  to  deal  with  the  carrier. 
Congress,  in  enacting  section  22,  has  expressly  declared  all  reme- 
dies existing  at  common  law,  or  by  statute,  shall  not  be  altered 
or  abridged,  but  that  the  remedies  afforded  by  the  Interstate 
Commerce  Act  "are  in  addition  to  such  remedies.'* 

Bemedy  Cumulative. —  The  Interstate  Commerce  Act  created 
no  new  right  in  the  shipper.  At  common  law  the  common  car- 
rier was  bound  to  receive  and  transport  all  goods  offered  on 
receiving  reasonable  compensation  for  such  carriage.  The  car- 
rier at  common  law  could  not  lawfidly  enforce  unreasonable 
charges.  The  difference  in  the  obligation  of  a  common  carrier 
and  an  individual  is,  that  the  former  has  undertaken  a  duty  to 
the  public.     And  that  duty  imposed  upon  him  the  obligation 
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to  carry  for  all  to  the  extent  of  his  capacity  without  unjust  or 
unreasonable  discrimination^  either  in  charges  or  in  the  facilities 
for  actual  transportation.  Speer,  D.  J.,  So.  Dist.  6a.,  in  Tift 
v.  Southern  R.  Co.,  123  Fed.  Eep.  789;  citing  Atchison  R.  Co.  v. 
Denver  R.  Co.,  110  U.  S.  667 ;  Interstate  Com.  Co.  v.  Cincinnati 
R.  Co.,  167  U.  S.  479. 

This  common-law  obligation  of  the  carrier  is  even  stronger 
upon  carriers  who  receive  valuable  franchises  from  the  public. 
The  imiversal  reliance  of  the  public  on  the  instrumentalities  of 
modem  commerce  renders  their  operation  indispensable  to  the 
existence  of  modem  social  life.  The  act  of  Congress,  in  so 
far  as  it  prohibits  and  forbids  the  carrier  from  imposing  imjust 
and  unreasonable  rates,  is  an  express  adoption  of  the  rules  of  the 
common  law  in  this  regard.  By  embodying  this  common-law 
right  in  the  statute.  Congress  created  no  new  right  in  the  ship- 
per, but  provided  for  him  a  remedy  in  the  Federal  courts.  The 
object  of  Congress  was  to  facilitate  interstate  commerce,  and 
r(»strict  the  arbitrary  power  of  the  common  carrier.    lb. 

The  intention  of  the  act  was  not  to  deprive  the  shipper  of  any 
right  which  he  might  have  had  or  invoked  in  any  court  prior  to 
the  passage  of  the  act.  The  intention  clearly  was  to  facilitate 
the  shipper  in  securing  such  right  by  creating  new  and  special 
remedies  for  that  purpose.  And  these  remedies  were  intended 
to  supplement  and  not  to  supplant  the  remedies  which  existed 
before  the  act  of  Congress.  These  remedies  being  supplemental 
to  those  formerly  existing  must  be  deemed  to  be  cumulative  and 
not  exclusive,  and  section  22  of  the  act  expressly  so  declares, 
creating  a  remedy  by  mandamus  which  is  particularly  desig- 
nated as  a  cumulative  remedy.    Tb. 

The  section  cited  also  declares  broadly  that  '*  nothing  in  this 
ac*  contained  shall  in  any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but  the  provisions  of 
this  act  are  in  addition  to  such  remedies.'*  Every  remedy, 
therefore,  that  the  government  or  any  individual  had  to  compel 
the  performance  by  carriers  of  interstate  commerce  of  their  legal 
obligations  remains  unaffected  by  the  act,  the  provisions  of  which 
are  extended  by  the  act  of  February  19,  1903,  so  as  to  authorize 
the  government  of  the  United  States,  at  the  instance  of  the 
Attomey-Gteneral  of  the  United  States,  either  of  his  own  motioii 
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or  at  the  request  of  the  Interstate  Commerce  Commission,  to 
enforce  the  remedies  of  the  act  by  proceedings  instituted  by  the 
United  States  District  Attorney  in  the  proper  locality.  And  such 
new  remedies  under  the  act  of  February  19, 1903,  are  retroactive 
and  apply  to  actions  or  proceedings  which  were  pending  at  the 
time  of  the  passage  of  the  amending  act.  Missouri  Pacific  R. 
Co.  V.  United  States,  189  U.  S.  274. 

Free  Passes. —  A  carrier  who  grants  a  free  pass  or  otherwise 
furnishes  free  transportation  over  its  interstate  lines,  except  upon 
the  terms  and  conditions  and  in  the  manner  provided  in  sec- 
tion 22  of  the  act,  is  guilty  of  a  misdemeanor.  The  granting 
of  such  passes  is  unlawful  and  in  violation  of  the  provisions  of 
sections  2  and  3  of  the  act.  In  re  Charge  to  Grand  Jury,  6d 
Fed.  Rep.  146  (February,  1895,  Dist.  Ct.  No.  Dist.  Cal.). 

The  provisions  of  section  22  of  the  act  authorizing  free  passes 
or  reduced  rates  to  particular  persons  and  to  officers  and 
employees  of  the  carrier  engaged  in  interstate  commerce  do 
not  include  the  families  of  such  persons,  and  a  receiver  of  the 
carrier^s  road  will  be  instructed  that  he  is  not  authorized  to  give 
such  passes.  Ex  parte  Koehler,  31  Fed.  Rep.  316  (July,  1887, 
Cir.  Ct.  Dist.  Oregon). 

Party-rate  Tiokets. —  The  Interstate  Commerce  Act  was  de- 
signed to  secure  equality  among  shippers  and  passengers,  but 
was  not  intended  to  prevent  competition  between  diflEerent  car- 
riers, or  to  interfere  with  customary  arrangements  among  car- 
riers for  reduced  fares  in  consideration  of  increased  mileag»^ 
where  the  discrimination  was  not  unjust.  Nor  to  ignore  tht^ 
principle  that  one  can  sell  at  wholesale  cheaper  than  at  retail. 
A  discrimination  to  fall  within  the  statute  must  be  "  unjust ; " 
a  discrimination  must  be  "  unfair  '^  or  unreasonable. 

"  Party-rate  Tickets,''  whether  regarded  as  commutation  tick- 
ets or  not,  whereby  the  carrier  gives  to  ten  or  more  persons  a 
reduced  rate,  do  not  constitute  unjust  discrimination  or  undue 
or  unreasonable  preference.  Theatrical  companies,  or  any  num- 
ber of  persons  exceeding  ten,  may  have  the  benefit  of  this  re- 
duced rate.  "A  commutation  ticket  is  issued  to  induce  people  to 
travel  more  frequently;  party-rate  tickets  are  issued  to  induce 
more  people  to  travel."     "Party-rate  tickets  are  lawful,  and 
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their  sale  by  a  competing  road  is  not  a  violation  of  the  Interstate 
Commerce  Act"  Interstate  Com.  Co.  v.  Baltimore  Railroad, 
146  U.  S.  263. 

§  28.  Semedy  by  Mandamus  to  Kove  TraiEc  or  Forniih  Cars. 
—  That  the  circuit  and  district  courts  of  the  United 
States  shall  have  jurisdiction  upon  the  relation  of  any 
person  or  persons,  firm,  or  corporation,  alleging  such 
violation  by  a  common  carrier,  of  any  of  the  provisions 
of  the  act  to  which  this  is  a  supplement  and  all  acts 
amendatory  thereof,  as  prev^its  the  relator  from  hav- 
ing interstate  traffic  moved  by  said  common  carrier 
at  the  same  rates  as  are  charged,  or  upon  terms  or 
conditions  as  favorable  as  those  given  by  said  conmion 
carrier  for  like  traffic  under  similar  conditions  to  any 
other  shipper,  to  issue  a  writ  or  writs  of  mandamus 
against  said  common  carrier,  commanding  such  com- 
mon carrier  to  move  and  transport  the  traffic,  or  to 
furnish  cars  or  other  facilities  for  transportation  for 
the  party  applying  for  the  writ:  Provided,  That  if  any 
question  of  fact  as  to  the  proper  compensation  to  the 
common  carrier  for  the  service  to  be  enforced  by  the 
writ  is  raised  by  the  pleadings,  the  writ  of  peremptory 
mandamus  may  issue,  notwithstanding  such  question 
of  fact  is  undetermined,  upon  such  terms  as  to  security, 
payment  of  money  into  the  court,  or  otherwise,  as  the 
court  may  think  proper,  pending  the  determination  of 
the  question  of  fact:  Provided,  That  the  remedy 
hereby  given  by  writ  of  mandamus  shall  be  cumulative, 
and  shall  not  be  held  to  exclude  or  interfere  with  other 
remedies  provided  by  this  act  or  the  act  to  which  it 
is  a  supplement.  {New  section,  added  March  2,  1889, 
being  section  10  of  chap.  382 ;  approved  March  2, 1889.) 
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Object  and  Boope  of  the  New  Section.—  The  purpose  of  the 
section  added  to  the  Interstate  Commerce  Act  by  the  act  of 
March  2,  1SB9,  was  to  give  the  shipper  an  additional  sum- 
mary and  effective  remedy  by  writ  of  mandamvs  to  compel  the 
carrier  to  obey  the  law,  and  furnish  to  all  shippers  equal  facilities. 
The  damage  and  injury  done  by  carriers  under  the  system  of  sec- 
ret rebates  was  the  primary  cause  which  induced  Congress  to  pass 
the  Interstate  Commerce  Act.  But  the  carrier  resorted  to  other 
means  to  favor  certain  shippers  at  the  expense  of  their  rivals,  and 
to  enable  such  shippers  thereby  to  secure  a  monopoly  in  certain 
kinds  of  trafiSc.  Among  the  means  employed  by  the  carrier  was 
to  permit  certain  shippers  to  build  sidings  and  switches  on  the 
carrier's  land  which  permission  it  denied  to  others.  The  advan- 
tage thus  secured  is  obvious.  The  cost  of  loading,  to  a  shipper 
using  switches  and  sidings  was  greatly  reduced,  and  gave  the 
favored  shipper  a  decided  advantage  over  a  competitor  who  en- 
joyed none  of  these  facilities.  Another  method  of  discrimination 
was  in  the  allotment  of  cars.  The  favored  shipper  got  all  the  cars 
he  wished.  The  competitor  was  occasionally  furnished  with  cars, 
and  was  forbidden  to  furnish  his  own  cars.  The  cars  of  the 
favored  shipper  were  moved  promptly  on  schedule  time.  The 
cars  of  the  competitor  were  moved  at  the  convenience  of  the 
carrier.  The  reported  cases  reveal  this  state  of  affairs  princi- 
pally in  the  shipping  of  coal  and  coke. 

The  cause  of  this  unjust  discrimination  was  further  revealed 
in  the  recent  case  of  Interstate  Com.  Co.  v.  Baird,  194  TJ.  S.  25, 
ip  which  it  was  shown  that  the  favored  shippers  were  also  oflBcers 
or  directors  of  the  transportation  companies.  It  thus  appeared 
that  the  carriers  in  discriminating  in  favor  of  certain  shippers 
were  discriminating  in  favor  of  themselves.  The  new  section 
was  intended  to  furnish  a  remedy,  as  far  as  practicable,  for  the 
sort  of  discrimination  indicated. 

The  language  of  the  new  section  requires  the  carrier  not  only 
to  furnish  cars,  but  "  to  move  and  transport  traflBc  "  and  furnish 
cars  "  or  other  facilities  for  transportation.'*  It  has  been  held 
that  this  language  furnishes  a  remedy  for  the  discrimination 
practiced  by  one  carrier  against  another  operating  a  parallel 
or  competing  connecting  line,  which  discrimination  is  forbidden 
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in  section  3^  last  paragraph^  and  in  section  7.    The  provisions  of 
these  sections  have  frequently  been  successfully  evaded. 

Kandamus  Bemedy  for  Discrimination  against  Connecting 
Carrier. —  Assuming  that  a  carrier  cannot  be  compelled  to  make 
a  contract  for  through  rates  or  joint  tariffs  on  through  bills  of 
lading  with  connecting  lines,  nevertheless  the  court  has  power,  by 
writ  of  mandamus,  to  compel  a  carrier  (the  Wrightsville  rail- 
road) to  receive  and  forward  freights  tendered  at  its  terminus 
by  another  carrier  (the  petitioner,  the  Augusta  Southern),  and 
to  prohibit  it  from  charging  for  such  service  rates  so  unreasonable 
as  to  prohibit  the  shipment  of  interstate  freights.  A  through 
bill  of  lading  is  a  facility,  but  not  a  necessity,  for  interchange 
of  rates.  Augusta  Railroad  v.  Wrightsville  Railroad,  74  Fed. 
Eep.  522  (April,  1896,  Cir.  Ct.  So.  Dist.  Qa.). 

Petitioner,  the  Augusta  Southern,  claimed  that  the  Wrightsville 
road  discriminated  against  it  in  favor  of  a  competing  connect- 
ing carrier,  the  Central  of  Georgia,  by  charging  the  petitioner 
higher  rates  on  through  freights  than  it  charged  to  the  Central, 
its  competitor.  It  alleged  that  prior  to  December  24,  1895,  the 
respondent  treated  both  roads  alike  on  through  freight,  but  on 
that  day  annulled  its  contract  with  petitioner,  and  charged  it 
higher  rates  than  its  competitor  for  the  purpose  of  injuring  the 
petitioner  and  diverting  its  traflBc.  The  court  treated  the  peti- 
tion as  an  application  for  a  writ  of  mandamus  under  section  10 
of  the  Act  of  March  2,  1889,  being  the  new  section  23,  added  to 
the  act,  and  held  that  the  local  rate  charged  petitioner,  $2.76 
per  ton,  was  unreasonable  compared  with  $2.40  per  ton  charged 
it%  competitor  for  like  service,  and  directed  the  respondent  to 
forward  and  deliver  shipments  from  the  petitioner  when  it 
tendered  or  paid  the  rate  charged  its  competitor  for  a  like  ser- 
vice, and  directed  it  to  afford  petitioner  equal  and  fair  facilities 
for  the  interchange  of  interstate  business.    76. 

ICandamns  —  Peremptory  Writ  —  Question  of  Fact. —  The 

general  rule  is  that  a  peremptory  writ  of  mandamus  will  not 
issue  if,  upon  the  pleadings,  a  question  of  fact  remains  to  be  dis- 
posed of.    This  rule  has  been  modified  by  the  act  of  March  2, 
1889. 
The  statute  confers  upon  the  court  discretionary  power  to  issue 
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a  peremptory  writ  '^notwithstanding  such  question  of  fact  is 
undetermined  upon  such  terms  as  to  security,  payment  of  monqr 
into  court,  or  otherwise  as  the  court  may  think  proper."  This 
provision  of  the  statute  becomes  operative  only  when  the  plead- 
ings disclose  a  case  where  the  shipper  has  been  unjustly  discrim- 
inated against  by  the  carrier.  Where  the  facts  show  that  the 
carrier  has  refused  to  move  traffic  for  a  shipper  at  the  same  rates 
as  are  charged,  or  upon  terms  or  conditions  as  favorable  as  are 
given  by  the  carrier  for  like  traffic  under  similar  conditions  to 
any  other  shipper  "  then  a  prima  facie  case  ie  made  out,  and  a 
peremptory  writ  may  issue,  and  the  question  as  to  proper  compen- 
sation may  be  reserved.  But  until  a  prima  fade  case  is  made, 
the  relator  is  not  entitled  to  any  relief.  United  States  ex  rel, 
Morris  v.  Delaware  Railroad,  40  Fed.  Eep.  101. 

Handamus  —  Unjust  INsorimination  must  be  Shown.—  To 

entitle  a  shipper  to  a  writ  of  mandamus  to  compel  the  carrier 
to  move  interstate  traffic,  the  relator  must  show  that  the  carrlei 
has  discriminated  unjustly  against  the  relator  and  has  denied  the 
request  to  move  his  traffic  "  at  the  same  rates  as  are  charged  or 
upon  terms  or  conditions  as  favorable  as  those  given  by  said  car- 
rier for  like  traffic  upon  similar  conditions  to  any  other  shipper." 
United  States  ex  rel.  Morris  v.  Delaware  Railroad,  40  Fed.. 
Kep.  101. 

A  petition  was  filed  by  one  Morris,  a  shipper  of  live  stock, 
which  set  forth  that  the  carrier  refused  to  transport  the  relator's 
ccttle  upon  cars  of  a  special  construction  belonging  to  the 
American  Live-Stock  Transportation  Company,  which  cars  re- 
lator claimed  were  superior  to  ordinary  cattle  cars  by  reason  of 
improvements  in  their  construction.  Relator  claimed  that  the 
carrier  shipped  cattle  for  others  in  cars  belonging  to  the  Lacka- 
wanna Live-Stock  Express  Company,  and  that  the  cars  of  the 
ktter  company  had  some,  but  not  all,  of  the  improvements  of  cars 
of  the  American  company.  The  court  issued  an  alternative 
writ.  Respondent  filed  a  return  to  the  writ,  setting  forth  «i 
denial  of  the  material  averments  of  the  petition,  and  alleged  a 
contract  between  respondent  and  the  Lackawanna  Live-Stock 
Company  under  which  the  latter  agreed  to  furnish  the  carrier  at 
least  200  of  its  improved  cars  for  a  period  of  five  years  to  be  run 
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on  respondent's  railroad.  That  the  ears  so  furnished  were  so 
constructed  as  to  permit  respondent  to  carry  coal  in  them  when 
not  loaded  with  live  stock.  That  the  carriage  of  coal  was  the  prin- 
cipal business  of  respondent.  That  under  its  contract,  by  reason 
of  the  special  advantages  in  the  construction  of  the  cars  so  fur- 
nished, the  relator  agreed  to  pay  mileage  for  the  use  of  such  cars 
in  the  same  manner  as  if  the  cars  were  furnished  by  a  connect- 
ing company.  That  after  making  such  agreement,  several  car- 
riers operating  trunk  lines  agreed  to  discontinue  hauling  private 
stock  cars,  except  for  horses,  for  reasons  set  forth  in  the  return. 
The  return  further  alleged  that  the  200  cars  so  furnished  to  the 
relator  were  not  used  exclusively  by  any  one  shipper,  but  were 
available  to  all  shippers. 

The  relator  demurred  to  the  return  as  not  sufficient  in  law 
to  justify  the  carrier  in  refusing  to  transport  the  relator's  cattle 
in  cars  furnished  by  the  American  company.      lb. 

The  court,  his  honor.  Judge  Wallace,  sustained  the  demurrer 
and  denied  the  writ  upon  the  ground  that  it  appeared  by  the 
petition  and  return  that  the  relator  was  not  discriminated 
against  as  matter  of  law  because  the  carrier  had  never  refused 
to  carry  his  cattle  in  the  cars  furnished  by  the  Lackawanna  com- 
pany, and  that  those  cars,  or  a  pro  rata  share  thereof,  were 
always  available  to  the  relator  for  his  use.  That  the  facts  did 
not  disclose  any  unjust  discrimination  toward  the  relator  as  to 
rates  because  respondent  does  not  refuse  to  carry  traffic  for  it 
under  substantially  similar  circumstances  and  conditions  to 
those  of  its  service  for  the  Lackawanna  company,  and  the  carrier 
gives  the  latter  no  unreasonable  preference  or  advantage  over  the 
relators.    Ih. 

The  court  further  held  that  it  was  unnecessary  to  decide  upon 
the  demurrer  whether,  as  between  the  two  live-stock  companies, 
each  ready  and  willing  to  furnish  cattle  cars  to  the  carrier,  the 
carrier  would  be  guilty  of  unjust  discrimination  against  the 
American  company  if  it  refused  to  make  a  contract  to  use  its 
cars  upon  the  same  terms  and  conditions  as  it  contracted  to  use 
the  cars  furnished  by  its  rival,  the  Lackawanna  Live-Stock  Com- 
pany,   lb. 

The  Interstate  Commerce  Act  changes  the  common-law  rule, 
and  places  all  shippers  on  an  equality.    At  common  law  a  carrier 
16 
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was  not  obliged  to  place  all  shippers  and  patrons  upon  an  abso* 
lute  equality.  It  might  charge  less  than  fair  compensation  to 
one  class  of  persons^  but  others  could  complain  only  in  case  the 
carrier  charged  the  party  complaining  unreasonable  rates. 
Menacho  v.  Ward,  27  Fed.  630 ;  Express  Cases,  117  U.  S.  1.  But 
the  common-law  rule  in  this  regard  has  been  modified  by  the 
Interstate  Commerce  Act  which  requires  the  carrier  to  treat  all 
shippers  impartially.    Ih. 

Kandamiu  —  Pro-rating  Coal  Can. —  The  gist  of  a  proceed- 
ing under  the  statute  (act  of  March  2,  1889)  to  compel  by  fnan-- 
damns  a  carrier  to  furnish  cars  or  facilities  to  move  interstate 
traffic  is  an  unjust  discrimination  in  favor  of  one  shipper  over 
another  similarly  situated.  Congress  intended  to  remedy  such  a 
wrong  by  authorizing  the  Circuit  or  District  Court  of  the 
United  States  to  issue  a  writ  of  mandamits.  There  must  not 
only  be  a  discrimination,  but  there  must  be  an  unjust  discrim- 
ination.   United  States  v.  Norfolk  Railway,  109  Fed.  Eep.  831. 

In  the  case  cited  the  court  quoted  from  an  opinion  of  Judge 
CooLEY  {Rice  V.  Railroad  Co.,  1  Int.  Com.  Hep.  603),  as  express- 
ing the  rule  of  law  in  this  class  of  cases  as  follows : 

^^  It  is  properly  the  business  of  railroad  companies  to  supply 
to  their  customers  suitable  vehicles  of  transportation  {Railroad 
Co.  V.  Pratt,  22  Wall.  123),  and  then  to  offer  their  use  to  every- 
body impartially.  If  the  varieties  of  traffic  are  such,  and  their 
requirements  of  rolling  stock  so  numerous  and  diversified  that 
this  becomes  impracticable  or  burdensome  so  that  the  aid  of 
their  customers  becomes  essential  or  convenient,  the  supply 
obtained  by  their  assistance  cannot,  with  any  justice,  be  utilized 
by  the  carrier  in  such  manner  as  to  establish  discrimination^^ 
which  would  otherwise  be  inadmissible.  The  carrier  has  no 
right  to  hire  rolling  stock  and  then  allow  it  to  be  used  exclu- 
sively by  one  class  of  persons  on  such  terms  as  will  drive  out  of 
business  those  who  are  compelled  to  use  its  own  rolling  stock  in  a 
competitive  traffic.*' 

The  relator,  a  shipper  of  coal  from  the  Indian  Ridge  mine, 
complained  that  he  was  discriminated  against  by  the  railroad  in 
not  furnishing  the  relator  sufficient  cars  to  enable  it  to  fill  its  or- 
ders, and  that  defendant  favored  Castner,  Curran  &  Bullitt,  com- 
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petitors^  in  its  allotment  of  cars  to  them.  An  alternative  writ  was 
issued  and  evidence  was  taken.  The  carrier  showed  that  it  had  not 
cars  enough  to  accommodate  all  shippers^  but  distributed  what  it 
had  among  all  shippers  pursuant  to  a  custom  in  vogue  for 
many  years  in  the  Pocahontas  coal  field.  The  owners  required 
operators  who  leased  the  mines  to  construct  100  coke  ovens 
ir*  every  500  acres  of  coal  lands  leased.  Under  this  agreement 
the  carrier  was^  by  custom^  bound  to  furnish  one  and  one-half 
cars  to  each  coke  oven,  and,  in  fact,  furnished  nearly  two  cars 
for  each  coke  oven,  and  this  was  done  among  all  shippers  except 
upon  arbitraries  explained  in  the  testimony  as  pro  rating  between 
localities  on  the  east  and  west  of  Great  Flat  Top  mountain.  The 
court,  upon  the  evidence,  held  that  the  relator  failed  to  show 
unjust  discrimination,  and  denied  the  writ.  United  States  v. 
Norfolk  Railroad,  109  Fed.  Rep.  831. 

Further  held  that  the  custom  had  been  open  and  notorious 
for  years,  and  imder  it  no  secret  discrimination  could  be  prac- 
ticed.   76. 

Held  further,  that  the  offer  of  relator  to  furnish  the  carrier 
with  can^  to  be  used  exclusively  by  the  relator,  the  railroad  to 
acquire  the  ownership  of  the  cars  by  paying  for  them  on  instal- 
ments, did  not  alter  the  carrier's  obligations  to  the  public.  Be- 
cause if  the  carrier  owned  the  cars  or  sought  to  acquire  them, 
their  use  in  favor  of  one  shipper  would  operate  as  a  discrimina- 
tion against  other  shippers.  If  the  carrier  owned  the  cars  it  was 
bound  to  allow  all  shippers  to  participate  in  their  use.    lb. 

Kandamus  —  Amendment  of  Writ.—  An  alternative  writ  of 
mandamus  may  be  amended  after  issue  joined,  and  a  peremptory 
writ  may  be  issued  to  conform  to  the  proof  and  findings.  The 
petition  for  the  writ  prayed  that  relator,  the  Kingwood  Coal 
Company,  be  decreed  to  be  entitled  to  33J  per  cent,  of  the  total 
car  supply  furnished  by  the  carrier  to  coal  mines  along  its  line. 
Held,  that  the  allegation  and  prayer  of  the  petition  might  be 
amended  so  as  to  conform  to  the  facts,  after  which  a  peremptory 
writ  could  issue  requiring  the  defendant  carrier  to  cease  giving  a 
preference  to  two  competing  shippers  and  to  furnish  the  relator, 
without  discrimination  and  upon  conditions  as  favorable  as  those 
given  to  other  shippers,  the  full  supply  of  cars  due  to  it  under 
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existing  conditions  amounting  in  tonnage  thei-eof  to  at  least  31 
I)er  cent  of  present  distribution.  United  States  ex  rel.  Kingwood 
Coal  Co.  V.  West  Virginia  Railroad,  125  Fed.  Bep.  252. 

Bailroads  have  power  by  improper  distribution  of  cars  among 
competitors  to  build  up  the  business  of  some  shippers  at  the 
expense  of  others.  It  can  ruin  and  drive  out  of  business  those 
shippers  against  whom  it  may  choose  to  discriminate.  To  pre- 
vent such  injustice,  the  Interstate  Commerce  Act  was  passed. 
The  object  and  purpose  of  the  act  was  to  compel  the  carrier  to 
treat  all  shippers  alike,  and  to  place  every  shipper  upon  an 
equality.  The  remedy  aflEorded  by  the  statute  permits  the 
shipper  to  invoke  the  sunmiary  remedy  aflPorded  by  a  writ  of 
maa\,damu8  to  compel  the  carrier  to  move  traffic  and  furnish  car? 
and  proper  facilities.    76. 

KandaTims  —  Basis  of  Car  Allotments. —  The'  relator  was  a 
miner  and  shipper  of  coal  in  Preston  county,  W.  Va.,  on  the  line 
of  the  respondent's  railroad,  the  Virginia  and  Northwestern.  It 
joined  as  respondents  two  competitors,  to-wit,  the  Irona  Coal  and 
Coke  Co.  and  the  Atlantic  Coal  and  Coke  Co.,  miners  and 
shippers  on  the  same  road;  the  three  collieries  being  the  only 
ones  operated  along  the  line  of  relator's  railway.  Belator  claimed 
that  the  carrier  discriminated  against  it  in  favor  of  its  rivals, 
the  Irona  and  Atlantic  companies.  The  cars  were  furnished  to 
respondent  carrier  by  the  Baltimore  and  Ohio  railroad,  over 
whose  line  the  coal  ultimately  reached  the  market.  The  in« 
equality  alleged  was  that  the  carrier  furnished  and  distributed 
it3  cars  as  follows :  To  the  relator,  17  per  cent. ;  to  the  Irona 
Co.,  27  per  cent. ;  to  the  Atlantic  Co.,  56  per  cent.  The  allot- 
ment was  based  on  the  following  ratings,  capacity,  or  per  diem 
output  of  the  respective  mines:  400  tons  to  the  lelator,  600 
tons  to  the  Atlantic,  and  1,250  tons  to  the  Irona.  Held,  that  in 
reaching  a  proper  basis  for  the  distribution  an  impartial  and 
iritelligent  study  of  the  capacity  of  the  mines  is  necessary.  Thi.s 
should  be  done  by  competent  and  disinterested  experts  charged 
with  the  duty  to  carefully  examine  the  different  elements  that 
are  essential  factors  in  finding  the  daily  output  of  the  respective 
mines  which  are  to  share  in  the  allotment,  to-wit:  (1)  the 
working  places;  (2)  number  of  mine  cars,  and  their  capacity; 
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(3)  switch  and  tipple  efficiency;  (4)  number  and  character  of 
mining  machines;  (5)  hauling  system  and  power  used;  (6)  num- 
ber of  employees;  (7)  the  number  of  mine  openings^  and  (8) 
miners'  houses.  None  of  these  elements  are  absolutely  control- 
ling>  the  most  important  being  the  real  working  places  and  avail- 
able points  at  which  coal  can  profitably  be  mined.  United  States 
ex  reL  Kingwood  Coal  Co,  v.  West  Virginia  Railroad,  126  Fed. 
Eep.  262. 

Kight  of  Shipper  to  Designate  Bonte. —  A  shipper  has  a  right 
to  designate  over  what  route  he  will  ship  his  products,  where 
there  are  a  number  of  competing  connecting  lines,  beyond  the 
initial  point  or  point  of  origin  of  the  shipment.  An  attempt  by 
the  carrier  to  deny  this  right  to  the  shipper  may  be  enforced  by 
injunction.  Perhaps  mandamtis  would  also  afford  a  summary 
remedy. 

The  question  as  to  the  shipper's  right  to  designate  the  route 
of  shipment  arose  in  California  at  the  suit  of  shippers  of  oranget^, 
lemons,  and  other  citrous  fruits  engaged  in  shipping  from  points 
in  California  to  points  east  of  the  Missouri  river.  The  defend- 
ant carriers,  the  Southern  Pacific,  and  the  Atchison,  Topeka 
and  Santa  Fe  companies,  promulgated  a  rule  whereby  shippers 
of  fruit  from  California  to  eastern  cities  were  forbidden  the 
right  to  designate  over  what  route  their  property  should  be 
transported,  when  such  shipments  were  made  over  defendant's 
lines  at  the  initial  point.  Under  this  rule  the  carriers  assumed 
the  right  to  arbitrarily  bill  the  merchandise  over  the  joint  or 
continuous  lines  or  routes  established  by  the  initial  carriers, 
between  points  of  shipment  and  through  points  of  destination. 
The  shipper  was  obliged  under  the  carrier's  rule  to  contract  for 
a  through  rate  at  the  published  rate  or  charge  applying  over 
such  continuous  route  or  line.  Defendants  also  refused  to  keep 
open  to  the  public  their  published  tariff  rates  on  oranges, 
lemons,  and  citrous  fruits  between  points  of  shipment  and  desti- 
nation, when  such  rates  were  lawfully  in  force  over  each  route  or 
line  published  in  their  joint  schedule  of  tariff. 

These  facts  were  shown  to  the  Interstate  Commerce  Commis- 
sion and  after  full  hearing  the  Commission  made  an  order  di- 
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recting  the  carriers  to  cease  and  desist  from  maintaining  or  en« 
forcing  the  rule  complained  of  whereby  the  shipper  was  denied 
access  to  the  published  tariff  rates  over  all  connecting  lines,  and 
was  denied  the  right  to  designate  the  route  of  shipment  beyond 
the  point  of  origin.  The  carriers  refused  to  obey  the  order.  The 
Commission  then  brought  suit  to  enforce  the  order  in  the  United 
States  Circuit  Court,  southern  district  of  California,  and  in  its 
petition  prayed  for  an  injunction  perpetual  to  restrain  defend- 
ants from  doing  the  acts  complained  of.  The  carriers  demurred 
to  the  petition.  The  court  overruled  the  demurrers  and  directed 
defendants  to  answer. 

The  court  held  that  a  rule  reserving  to  the  defendants,  as 
initial  carriers,  the  unqualified  right  of  routing  beyond  its  own 
terminal  all  shipments  made  under  an  established  joint  through 
rate  could  be  tested  in  a  suit  in  which  the  connecting  carriers 
who  joined  in  making  the  rate  were  not  parties.  Such  connect- 
ing carriers  while  proper  parties  to  the  suit  were  not  essentially 
necessary  parties.  Interstate  Com.  Co.  v.  Southern  Pacific,  123 
Fed.  Rep.  597.    (June,  1903,  Circ.  Ct.  So.  Dist.  Cal.) 

Held  further,  that  a  finding  by  the  Commission  that  the  pur- 
pose and  effect  of  the  rule  complained  of  by  which  defendants 
as  initial  carriers  reserved  the  right  to  route  through  shipments 
beyond  their  own  lines  was  to  assist  in  carrying  into  effect  a 
pooling  agreement  between  their  connecting  carriers  in  viola- 
tion of  section  5  of  the  Commerce  Act  is  pertinent  to  the  in- 
quiry, and  supports  the  legalitj'  of  the  order  of  the  Commis- 
sion,   lb. 

Held  further,  that  the  question  as  to  whether  the  rule  com- 
plained of  subjected  shippers  to  undue,  unjust,  and  unreason- 
able prejudice  and  disadvantage,  and  gave  to  the  initial  carriers 
an  undue  and  unreasonable  preference,  was  a  question  of  fact, 
and  an  order  based  on  findings  to  support  it  was  prima  facie  a 
lawful  order,  and  one  which  the  court  is  required  to  enforce 
under  section  16  of  the  act.    lb. 


CHAPTER  III. 


THE  SHERMAN  ACT. 

Entitled  **An  Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraints  and  Monopolies."  Ap- 
proved July  2,  1890.  Also  Anti-Trust  Provisions  of 
Wilson  Bill,  in  Effect  August  27,  1894. 

ANALYSIS  OP  STATUTES. 

The  Sherman  Act. 

Sec.    1.  Tmsts  and  monopolies  unlawful  —  Misdemeanor  to 
contract. 

2.  Misdemeanor  to  combine. 

3.  Contract  in  restraint  of  trade  illegal  —  Penalty. 

4.  Bemedy  injunction  —  Jurisdiction  of  Federal  court. 

5.  Additional  parties  may  be  brought  in. 

6.  Trust  property^  when  confiscated. 

7.  Suits  by  injured  parties  —  Treble  damages. 

8.  Persons  defined ;  to  include  corporations. 

73.  Wilson  Bill  —  Trusts  and  monopolies  by  importers. 

74.  Wilson   Bill  —  Remedy   injunction  —  Jurisdiction   of 

Federal  courts. 
76.  Wilson  Bill  —  Additional  parties  may  be  brought  in. 

76.  Wilson  Bill  — r  Trust  property,  when  confiscated. 

77.  Wilson  Bill  —  Suit  by  injured  parties  —  Treble  dam- 

ages. 
34.  Dingley  Bill  does  not  repeal  anti-trust  features  of 
Wilson  Bill,  contained  in  the  foregoing  sections. 

Be  it  enacted  by  the  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  America  in  Congress 
assembled, 

§  1.  Tmtti  and  Xonopoliet  Unlawful.—  Every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or 
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conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations,  is  hereby 
declared  to  be  ill^al.  [XiMtemeanor  to  Contraot.] 
Every  person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court. 

The  Sherman  Act.—  The  act  of  July  2,  1890,  is  practically  a 
Bupplement  to  the  provisions  of  the  Interstate  Commerce  Act. 
The  latter  applies  only  to  common  carriers.  Its  primary  object 
was  to  place  all  shippers  upon  an  equality  and  to  declare  illegal 
all  discrimination  among  shippers,  and  to  make  it  a  crime  for 
aDy  common  carrier  to  give  a  rebate,  or  unjust  preference,  or  ad- 
vantage to  one  shipper,  whereby  he  would  be  able  to  imdersell 
his  competitors,  destroy  competition,  and  monopolize  a  particular 
branch  of  trade  or  commerce.  It  was  intended  also  to  prohibit 
parallel  or  competing  lines  of  railroad  from  forming  a  pool,  asso- 
ciation, or  trust  to  destroy  competition  and  place  the  community 
at  the  mercy  of  carriers  controlled  as  a  unit.  In  other  words 
pooling  was  forbidden  because  the  result  of  such  a  combination, 
it  was  claimed,  would  place  the  shipper  and  consumer  under  the 
control  of  the  carrier. 

The  result  of  the  rebate  system  practiced  by  the  carriers  of  the 
country  in  direct  violation  of  the  Commerce  Act  enabled  certain 
shippers  to  destroy  competition  in  certain  branches  of  trade. 
The  evidence  in  some  cases  showed  that  these  favored  shippers 
were  officers  of  the  carrying  companies  who  gave  the  rebates  that 
enabled  the  beneficiary  of  the  carrier^s  bounty  to  destroy  compe- 
tition. In  so  doing  the  carrier  was  practically  shipper  as  well 
as  carrier.  In  giving  rebates  to  favored  shippers  the  carriers 
were  in  effect  giving  the  rebates  to  themselves.  Equality  of  op- 
portunity was  denied.  The  merchant  or  manufacturer  who  was 
not  favored  could  not  build  his  own  railroad  and  was  obliged 
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either  to  be  absorbed  by  the  trust,  at  whatever  price  the  trust 
saw  fit  to  allow,  or  to  go  out  of  business. 

Under  these  conditions  powerful  industrial  combinations  were 
formed  to  control  the  production  and  sale  of  commodities,  includ- 
iiig  the  necessaries  of  life.  These  combinations  are  popularly 
termed  trusts.  In  brief  a  trust  combines  the  control  or  power 
to  control  several  rival  competing  businesses  to  the  end  that 
competition  among  them  may  be  suppressed.  The  market  is 
made  daily  by  a  committee  of  the  trust,  appointed  for  that  pur- 
pose and  the  price  to  the  consumer  is  no  longer  regulated  by 
fair  and  legitimate  competition  which  exists  only  when  trade 
and  commerce  is  allowed  to  operate  free,  unobstructed,  and  unre- 
strained. The  market  price  is  made  by  the  committee  of  the 
trust.  The  consumer  must  pay,  and  has  no  redress,  and  no 
remedy. 

This  condition  of  affairs  became  onerous  and  oppressive.  Be- 
dress  was  sought  by  legislation,  making  such  combinations  illegal, 
and  those  engaged  in  them  guilty  of  crime.  The  Sherman  Act 
of  July  2, 1890,  "  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies  ^'  was  the  result.  The  act  is  uni- 
versal in  its  application  and  embraces  all  contracts  and  every 
contract  in  restraint  of  trade,  whether  made  by  carriers,  manu- 
facturers, producers,  or  shippers.  A  railroad  corporation,  while 
governed  by  the  provisions  of  the  Interstate  Commerce  Act,  is 
also  governed  by  the  provisions  of  the  Sherman  Act.  Both  acts 
must  stand,  the  Supreme  Court  has  declared.  They  are  not 
hostile  and  conflicting.  The  object  of  both  is  to  reach  the  same 
evil,  and  both  statutes  must  be  so  construed. 

Constitntionality  of  the  Sherman  Act.— The  validity  and  con- 
stitutionality of  the  Sherman  Act  has  never  been  seriously  ques- 
tioned. The  point  was  raised  in  the  Joint  Traffic  Association 
case,  171  U.  S.  505,  but  the  Supreme  Court  held  the  act  valid. 
The  court  declared  that  the  act  was  clearly  within  the  power 
conferred  by  the  Constitution  upon  Congress  to  "  regulate  com- 
merce." The  laws  enacted  in  the  legitimate  exercise  of  this 
power  are  supreme.  ^'Anything  in  the  Constitution  or  laws  of 
any  State  to  the  contrary  notwithstanding."  "An  act  of  Con- 
gress," says  Mr.   Justice  Harlan  in  the  Merger  case,  infra 
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(March,  1904),  a  case  arising  under  the  Sherman  Act,  ''con- 
stitutionally  passed  under  its  power  to  regulate  commerce  among 
the  States  and  with  foreign  nations  is  binding  upon  all;  as  much 
so  as  if  it  were  embodied,  in  terms,  in  the  Constitution  itself. 
Every  judicial  oflBcer,  whether  of  a  national  or  a  State  court,  is 
under  the  obligations  of  an  oath  so  to  regard  a  lawful  enactment 
of  Congress.  Not  even  a  State,  still  less  one  of  its  artificial 
creatures,  can  stand  in  the  way  of  its  enforcement.  If  it  were 
otherwise,  the  government  and  its  laws  might  be  prostrated 
at  the  feet  of  local  authority.  Cohen  v.  Virginia,  6  Wheat.  264. 
These  views  have  been  often  expressed  by  this  court.'* 

Summary  of  Authority  under  Sherman  Act. — Prior  to  the 
14th  day  of  March,  1904,  the  Supreme  Court  of  the  United 
States  had  decided  a  number  of  cases  (seven  in  all)  directly  un- 
der the  Sherman  Act,  construing  the  scope  of  the  act  and  the 
meaning  of  its  provisions.  The  Merger  case  (Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197),  decided  March  14,  1904, 
was  perhaps  the  most  important  deliverance  of  the  court,  since 
the  famous  decision  of  Chief  Justice  Mabshall^  in  Oibhons  v. 
Ogden  (9  Wheat.  197).  Mr.  Justice  Harlan  took  occasion  to 
summarize  all  previous  decisions  under  the  statute,  and  state 
what  he  conceived  to  be  the  rules  of  law  established  by  them. 
This  summary  is  as  follows : 

'^  The  first  case  in  this  court  arising  under  the  Anti-Trust  Act 
was  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1.  The  next 
case  was  that  of  United  States  v.  Trans-Missouri  Freight  Assn., 
160  U.  S.  290.  That  was  followed  by  United  States  v.  Joint 
Traffic  Assn.,  171  U.  S.  605;  Hopkins  v.  United  States,  171 
U.  S.  578;  Anderson  v.  United  States,  171  U.  S.  604;  Addyston 
Pipe  Co.  V.  United  States,  175  XJ.  S.  211^  and  Montague  vj 
Lowry,  193  U.  S.  35.  To  these  may  be  added  Pearsail  v.  Oreat 
Northern  Railroad,  161  U.  S.  646,  which,  although  not  arising 
under  the  Anti-Trust  Act,  involved  an  agreement  under  which 
the  Great  Northern  and  Northern  Pacific  Railway  Companies 
should  be  consolidated  and  by  which  competition  between  those 
companies  was  to  cease.  In  United  States  v.  Knight,  it  was  held 
that  the  agreement  or  arrangement  there  involved  had  reference 
only  to  the  manufacture  or  production  of  sugar  by  those  engaged 
in  the  alleged  combination,  but  if  it  had  directly  embraced  in- 
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terstate  or  international  commerce,  it  would  then  have  been 
covered  by  the  Anti-Trust  Act  and  would  have  been  illegal;  in 
United  States  v.  Trans-Missouri  Freight  Assn.,  that  an  agree- 
ment  between  certain  railroad  companies  providing  for  establish-^ 
ing  and  maintaining,  for  their  mutual  protection,  reasonable 
rates,  rules,  and  regulations  in  respect  of  freight  traffic,  through 
and  local,  and  by  which  free  competition  among  those  companies 
was  restricted,  was,  by  reason  of  such  restriction,  illegal  under 
the  Anti-Trust  Act ;  in  United  States  v.  Joint  Traffic  Assn.,  that 
an  arrangement  between  certain  railroad  companies  in  reference 
to  railroad  traffic  among  the  States,  by  which  the  railroads  in- 
volved were  not  subjected  to  competition  among  themselves,  was 
also  forbidden  by  the  act ;  in  Hopkins  v.  United  States  and  An* 
derson  v.  United  States,  that  the  act  embraced  only  agreements 
that  had  direct  connection  with  interstate  commerce,  and  that 
such  commerce  comprehended  intercourse  for  all  the  purposes  of 
trade  in  any  and  all  its  forms,  including  the  transportation, 
purchase,  sale,  and  exchange  of  commodities  between  citizens 
of  different  States,  and  the  power  to  regulate  it  embraced  all  the 
instrumentalities  by  which  such  commerce  is  conducted ;  in  Ad-' 
dystone  Pipe  Co.  v.  United  States,  all  the  members  of  the  court 
concurring,  that  the  act  of  Congress  made  illegal  an  agreement 
between  certain  private  companies  or  corporations  engaged  in 
different  States  in  the  manufacture,  sale,  and  transportation  of 
iion  pipe,  whereby  competition  among  them  was  avoided;  and  in 
Montague  v.  Lowry,  all  the  members  of  the  court  again  concur- 
ring, that  a  combination  created  by  an  agreement  between  cer- 
tein  private  manufacturers  and  dealers  in  tiles,  grates,  and 
mantels,  in  different  States,  whereby  they  controlled,  or  sought 
to  control,  the  price  of  such  articles  in  those  States,  was  con- 
demned by  the  act  of  Congress.  In  Pearsall  v.  Great  Northern 
R.  Co.,  which,  as  already  stated,  involved  the  consolidation  of 
the  Great  Northern  and  Northern  Pacific  Railway  Companies, 
the  court  said :  '  The  consolidation  of  these  two  great  corpora- 
tions will  unavoidably  result  in  giving  to  the  defendant  (the 
Great  Northern)  a  monopoly  of  all  traffic  in  the  northern  half 
of  the  State  of  Minnesota,  as  well  as  of  all  transcontinental  traffic 
north  of  the  line  of  the  Union  Pacific,  against  which  public 
regulations  will  be  but  a  feeble  protection.  The  acts  of  Minne- 
sota Legislature  of  1874  and  1881  undoubtedly  reflected  the 
general  sentiment  of  the  public  —  that  their  best  security  is  in 
competition.'* 

Legal  Propositions  Bednoible  from  Fomier  Dedsioni.— ^ 
Mr.  Justice  Harlan  in  his  opinion  in  the  Merger  case,  after 
having  briefly  summarized  the  prior  cases  decided  in  the  court 
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&3  above,  proceeds  to  state  the  legal  propositions  dedueible  from 
them  as  follows : 

"  It  is  suflBcient  to  say  that  from  the  decisions  in  the  above 
cases  certain  propositions  are  plainly  dedueible  and  embrace  the 
present  case.    Those  propositions  are: 

"  That  although  the  act  of  Congress,  known  as  the  Anti-Trust 
Act,  has  no  reference  to  the  mere  manufacture  or  production  of 
articles  or  commodities  within  the  limits  of  the  several  States, 
it  does  embrace  and  declare  to  be  illegal  every  contract,  com- 
bination, or  conspiracy,  in  whatever  form,  of  whatever  nature, 
and  whoever  may  be  parties  to  it,  which  directly  or  necessarily 
operates  in  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations; 

"  That  the  act  is  not  limited  to  restraints  of  interstate  and 
international  trade  or  commerce  that  are  unreasonable  in  their 
nature,  but  embraces  all  direct  restraints  imposed  by  any  combi- 
nation, conspiracy,  or  monopoly  upon  such  trade  or  commerce; 

"  That  railroad  carriers  engaged  in  interstate  or  international 
trade  or  commerce  are  embraced  by  the  act ; 

"That  combinations,  even  among  private  manufacturers  or 
dealers,  whereby  interstate  or  international  commerce  is  re- 
strained, are  equally  embraced  by  the  act ; 

"That  Congress  has  the  power  to  establish  rules  by  which 
interstate  and  international  commerce  shall  be  governed,  and,  by 
the  Anti-Trust  Act,  has  prescribed  the  rule  of  free  competition 
among  those  engaged  in  such  commerce ; 

"That  every  combination  or  conspiracy  which  would  extin- 
guish competition  between  otherwise  competing  railroads  engaged 
in  interstate  trade  or  commerce,  and  which  would  in  that  way  re- 
strain such  trade  or  commerce,  is  made  illegal  by  the  act; 

"  That  the  natural  effect  of  competition  is  to  increase  com- 
merce, and  an  agreement  whose  direct  effect  is  to  prevent  this 
play  of  competition  restrains  instead  of  promoting  trade  and 
commerce ; 

"That  to  vitiate  a  combination  such  as  the  act  of  Congress 
condemns,  it  need  not  be  shown  that  the  combination,  in  fact, 
results  or  will  result,  in  a  total  suppression  of  trade  or  in  a  com- 
plete monopoly,  but  it  is  only  essential  to  show  that,  by  its  neces- 
sary operation,  it  tends  to  restrain  interstate  or  international 
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trade  or  commeroe  or  tends  to  create  a  monopoly  in  such  trade 
or  commerce^  and  to  deprive  the  public  of  the  advantages  that 
flow  from  free  competition; 

"  That  the  constitutional  guaranty  of  liberty  of  contract  does 
not  prevent  Congress  from  prescnbing  the  rule  of  free  competi- 
tion for  those  engaged  in  interstate  and  international  commerce; 
and, 

"  That  under  its  power  to  regulate  commerce  among  the  sev- 
eral States  and  with  foreign  nations,  Congress  had  authority  to 
enact  the  statute  in  question. 

"  No  one,  we  assume,  will  deny  that  these  propositions  were 
distinctly  announced  in  the  former  decisions  of  this  court.  They 
cannot  be  ignored  or  their  effect  avoided  by  the  intimation  that 
the  court  indulged  in  obiter  dicta.  What  was  said  in  those  cases 
was  within  the  limits  of  the  issues  made  by  the  parties.'^ 

The  Sugar  Trust  Case. —  The  first  case  under  the  Sherman 
Act,  United  States  v.  Knight  Co.,  156  U.  S.  1,  known  as  the 
Sugar  Trust  case,  reached  the  Supreme  Court  in  the  fall  of 
1894.  It  was  argued  October  24, 1894,  and  was  decided  January 
21, 1895. 

On  behalf  of  the  United  States  as  complainant,  a  bill 
was  filed  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  against  the  E.  C. 
Knight  Company,  the  American  Sugar  Refining  Com- 
pany, the  Spreckels  Sugar  Refinery,  the  Franklin  Sugar 
Company  and  the  Delaware  Sugar  House,  praying  for  an 
injunction  to  restrain  defendants  from  continuing  alleged  viola- 
tions of  the  Sherman  Act,  and  for  the  cancellation  of  the  agree- 
ments and  re-delivery  of  the  stock  and  for  other  relief.  The 
bill  alleged  in  substance  that  the  four  defendants,  the  Knight 
Company  (a  Pennsylvania  corporation),  the  Franklin  Sugar 
Company  (a  Pennsylvania  corporation),  the  Spreckels  Company 
(a  Pennsylvania  corporation),  and  the  Delaware  Sugar  House 
(a  Pennsylvania  corporation),  until  about  March  4,  1892,  were 
independently  engaged  in  the  manufacture  and  sale  of  sugar 
and  sold  their  products  in  the  several  States  of  the  United  States, 
and  were  all  engaged  in  trade  or  commerce  with  the  several 
States   and   with   foreign   nations,    and   manufactured   about 
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33  per  cent,  of  the  sugar  refined  in  the  United  States,  and 
were  competitors  of  defendant,  the  American  Sugar  Befining 
Company.  That  prior  to  March  4,  1894,  the  four  defendants 
above  named  and  defendant,  the  American  Sugar  Refining  Com- 
pany, controlled  all  the  sugar  refineries  in  the  United  States, 
except  that  controlled  by  the  Bevere  Company  of  Boston,  which 
Ititter  produced  annually  about  2  per  cent,  of  the  total  amount 
of  sugar  refined  in  the  United  States.  That  prior  to  March  4, 
1892,  98  per  cent,  of  all  the  sugar  produced  in  the  United 
States  was  manufactured  by  the  five  defendants  above  named. 

The  bill  then  alleged  that  the  defendant,  the  American  Sugar 
Befining  Company,  in  order  to  obtain  control  of  the  production 
of  sugar  in  the  United  States,  and  to  control  the  price  of  that 
commodity,  acting  through  John  E.  Searles,  Jr.,  entered  into 
an  unlawful  and  fraudulent  scheme  to  purchase  the  stock,  ma- 
chinery, and  real  estate  of  the  other  four  defendant  companies, 
and  that  they  had  entered  into  contracts  with  said  companies 
for  the  purchase  of  all  the  stock  of  the  four  companies,  in  ex- 
change for  shares  of  the  defendant  the  American  Sugar  Befining 
Company,  in  order  to  restrain  trade  and  commerce  in  refined 
sugar  among  the  several  States,  and  to  increase  the  price  at 
which  refined  sugar  was  sold,  and  that  said  agreements  and  con- 
tiacts  were  illegal,  and  were  in  restraint  of  trade  and  commerce 
and  were  in  violation  of  the  provisions  of  Hie  Sherman  Act. 
Answers  were  filed  and  proof  taken.  The  facts  were  proved 
substantially  as  alleged  with  regard  to  the  purchase  and  sale 
of  the  stock,  and  the  amount  of  sugar  produced,  but  defendants 
claimed  the  combination  was  effected  for  economy,  that  the 
price  had  been  slightly  advanced,  but  was  still  lower  than  it 
had  been  for  some  years  before. 

The  Circuit  Court  dismissed  the  bill  on  the  ground  that  the 
proof  did  not  show  a  contract  or  conspiracy  to  restrain  or 
monopolize  trade  or  commerce  among  the  several  States  or  with 
foreign  nations  (60  Fed.  Bep.  306).  This  decree  was  aflBrmed 
in  the  United  States  Circuit  Court  of  Appeals  (March,  1894), 
60  Fed.  Bep.  934.  On  appeal  to  the  Supreme  Court  of  the 
United  States  the  decree  of  the  Circuit  Court  of  Appeals  was 
affirmed  (January,  1895). 
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Chief  Justice  Fuller,  in  the  course  of  his  opinion,  observes: 
*'  It  is  true  that  the  bill  alleged  that  the  products  of  these  re- 
fineries were  sold  and  distributed  among  the  several  States,  and 
that  all  the  companies  were  engaged  in  trade  or  commerce  with 
the  several  States  and  with  foreign  nations,  but  this  was  no 
more  than  to  say  that  trade  and  commerce  served  manufacture 
to  fulfil  its  function.  Sugar  was  refined  for  sale,  and  sales 
were  probably  made  at  Philadelphia  for  consumption,  and  un- 
doubtedly for  resale  by  the  first  purchasers  throughout  Penn- 
sylvania and  other  States,  and  refined  sugar  was  also  forwarded 
by  the  companies  to  other  States  for  sale.  Nevertheless,  it  does 
not  follow  that  an  attempt  to  monopolize,  or  the  actual  monopoly 
of,  the  manufacture  was  an  attempt  whether  executory  or  con- 
summated, to  monopolize  commerce,  even  though,  in  order  to 
dispose  of  the  product,  the  instrumentality  of  commerce  was 
necessarily  invoked.  There  was  nothing  in  the  proofs  to  indi- 
cate any  intention  to  put  a  restraint  upon  trade  or  commerce,  and 
the  fact,  as  we  have  seen,  that  trade  or  commerce  might  be  in- 
directly affected  was  not  enough  to  entitle  complainants  to  a 
decree.  The  subject-matter  of  the  sale  was  shares  of  manu- 
facturing stock,  and  the  relief  sought  was  the  surrender  of 
property  which  had  already  passed  and  the  suppression  of  the 
alleged  monopoly  in  manufacture  by  the  restoration  of  the  status 
quo  before  the  transfer;  yet  the  act  of  Congress  only  authorizes 
the  Circuit  Courts  to  proceed  by  way  of  preventive  and  restrain- 
ing violations  of,  the  act  in  respect  of  contracts,  combinations,  or 
conspiracies  in  restraint  of  interstate  or  international  trade  or 
commerce."    United  States  v.  Knight  Co.,  156  U.  S.  1. 

Dissenting  Opinion  of  Justice  Harlan. —  The  questions  in- 
volved and  discussed  under  the  Federal  statutes  with  respect  to 
trade  and  commerce  present,  primarily,  questions  of  law.  In  a 
larger  sense  they  involve  questions  of  economics  and  political 
science.  The  questions  affect  directly  the  welfare  and  happi- 
ness of  the  community  or  the  consumer  becau??e  they  relate  to 
the  price  which  must  be  paid  by  the  consumer  for  necessaries  of 
life  and  staple  articles  of  commerce.  The  dissenting  opinion 
of  Justice  Harlan  in  the  Knight  case  was  based  on  the  as- 
sumption that  the  case  involved  more  than  the  purchase  of  the 
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Block  of  a  mannfacturing  corporation.  That  it  involved  als9 
the  sale  and  transportation  to  other  States  of  specific  articles  of 
commerce.  In  the  Addystone  Pipe  case  (175  U.  S.  211),  de- 
cided in  December,  1899,  every  member  of  the  court  concurring, 
indorsed  the  reasoning  of  Justice  Harlan  in  his  dissenting 
opinion  in  the  Sugar  Trust  case,  because  in  the  Addystone  Pipe 
case,  there  was  proof  that  the  combine  was  engaged  in  disposing 
of  their  manufactured  goods  in  diverse  States;  and  that  such 
proof,  the  majority  of  the  court  held,  was  lacking  in  the  Knight 
case.  Mr.  Justice  Peckham,  writing  the  decision  in  the  Addy* 
stone  Pipe  case,  which  was  unanimous,  observes  in  this  con- 
nection : 

**  The  direct  purpose  of  the  combination  in  the  Kniglit  case  was 
the  control  of  the  manufacture  of  sugar.  There  was  no  com- 
bination or  agreement,  in  terms,  regarding  tlie  future  disposi- 
tion of  the  manufactured  article ;  nothing  looking  to  a  transac- 
tion in  the  nature  of  interstate  commerce.  The  probable  inten- 
tion on  the  part  of  the  manufacturer  of  the  sugar  to  thereafter 
dispose  of  it  by  sending  it  to  some  market  in  another  State 
was  held  to  be  immaterial,  and  not  to  alter  the  character  of  the 
combination.  The  various  cases  which  had  been  decided  in  this 
court  relating  to  the  subject  of  interstate  conmierce,  and  to  the 
difference  between  that  and  the  manufacture  of  commodities, 
and  also  the  police  power  of  the  States  as  affected  by  the  com- 
merce clause  of  the  Constitution,  were  adverted  to,  and  the 
case  was  decided  upon  the  principle  that  a  combination  simply 
to  control  manufacture  was  not  a  violation  of  the  act  of  con- 
gress because  such  a  contract,  or  combination,  did  not  directly 
control  or  affect  interstate  commerce,  but  that  contracts  for  the 
sale  and  transportation  to  other  States  of  specific  articles  were 
proper  subjects  for  regulation  because  they  did  form  part  of 
such  commerce.''  (Opinion  of  Peckham,  J.,  175  U.  S.  at  page 
240.) 

In  support  of  his  views  in  the  Knight  case,  supra.  Justice 
Harlan  said  in  part : 

"  Prior  to  the  4th  day  of  March,  1892,  the  American  Sugar 
Befining  Company,  a  corporation  organized  under  a  general  stat- 
ute of  New  Jersey,  for  the  purpose  of  buying,  manufacturing, 
refining,  and  selling  sugar  in  different  parts  of  the  country,  had 
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obtained  the  control  of  all  the  sugar  refineries  in  the  United 
States  except  five^  of  which  four  were  owned  and  operated  by 
Pennsylvania  corporations  —  the  E.  C.  Knight  Company,  the 
Franklin  Sugar  Befining  Company^  Sprecke&  Sugar  Befining 
Company,  a^d  the  Delaware  Sugar  House  —  and  the  other,  by 
the  Eevere  Sugar  Refinery  of  I&ston.  These  five  corporations 
were  all  in  active  competition  with  the  American  Sugar  Refin- 
ing Company  and  with  each  other.  The  product  of  the  Penn- 
sylvania companies  was  about  33  per  cent.,  and  that  of  the 
Boston  company  about  2  per  cent.,  of  the  entire  quantity  of 
sugar  refined  in  the  United  States. 

**  In  March,  1892,  by  means  of  contracts  or  arrangements  with 
stockholders  of  the  four  Pennsylvania  companies,  the  New  Jersey 
corporation  —  using  for  that  purpose  its  own  stock  —  purchased 
the  stock  of  those  companies^  and  thus  obtained  absolute  control 
of  the  entire  business  of  sugar  refining  in  the  United  States 
except  that  done  by  the  Boston  company,  which  is  too  small  an 
amount  to  be  regarded  in  this  discussion. 

**  ^  The  object,*  the  court  below  said,  ^  in  purchasing  the  Phila- 
delphia refineries  was  to  obtain  a  greater  infiuence  or  more  per- 
feci  control  over  the  bttsiness  of  refining  and  selling  sugar  in 
this  country/  This  characterization  of  the  object  for  which  this 
stupendous  combination  was  formed  is  properly  accepted  in  the 
opinion  of  the  court  as  justified  by  the  proof.  I  need  not,  there- 
fore, analyze  the  evidence  upon  this  point.  In  its  consideration 
of  the  important  constitutional  question  presented,  this  court 
assumes  on  the  record  before  us  that  the  result  of  the  transac- 
tions disclosed  by  the  pleadings  and  proof  was  the  creation  of  a 
monopoly  in  the  manufacture  of  a  necessary  of  life.  If  this  com- 
bination, so  far  as  its  operations  necessarily  or  directly  affect 
interstate  commerce,  cannot  be  restrained  or  suppressed  under 
some  power  granted  to  Congress,  it  will  be  cause  for  regret  that 
the  patriotic  statesmen  who  framed  the  Constitution  did  not 
foresee  the  necessity  of  investing  the  National  Grovemment  with 
power  to  deal  with  gigantic  monopolies  holding  in  their  grasp, 
and  injuriously  controlling  in  their  own  interest,  the  entire  trade 
among  the  States  in  food  products  that  are  essential  to  the  com- 
fort of  every  household  in  the  land. 

"It  would  seem  to  be  indisputable  that  no  combination  of 
corporations  or  individuals  can,  of  right,  impose  unlawful  re- 
straints upon  interstate  trade,  whether  upon  transportation  or 
upon  such  interstate  intercourse  and  traffic  as  precede  trans- 
portation, any  more  than  it  can,  of  right,  impose  unreasonable 
restraints  upon  the  completely  internal  traffic  of  a  State.  The 
supposition  cannot  be  indulged  that  this  general  proposition 
will  be  disputed.  If  it  be  true  that  a  combination  of  corpora- 
17 
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tions  or  individuals  may^  so  far  as  the  power  of  Congress  is 
concerned,  subject  interstate  trade,  in  any  of  its  stages,  to  unlaw- 
ful restraints,  the  conclusion  is  inevitable  that  the  Constitution 
has  failed  to  accomplish  one  primary  object  of  the  Union,  which 
was  to  place  commerce  among  the  States  under  the  control  of 
the  common  government  of  all  the  people,  and  thereby  relieve  or 
protect  it  against  burdens  or  restrictions  imposed,  by  whatever 
authority,  for  the  benefit  of  particular  localities  or  special 
interests. 

♦  ♦♦♦♦♦♦♦♦4I 

"  In  my  judgment,  the  citizens  of  the  several  States  composing 
the  Union  are  entitled,  of  right,  to  buy  goods  in  the  State  where 
they  are  manufactured,  or  in  any  other  State,  without  being 
confronted  by  an  illegal  combination  whose  business  extendi:^ 
throughout  the  whole  country,  which  by  the  law  everywhere  is  an 
enemy  to  the  public  interests,  and  which  prevents  such  buying, 
except  at  prices  arbitrarily  fixed  by  it.  I  insist  that  the  free 
course  of  trade  among  the  States  cannot  co-exist  with  such  com- 
binations. When  I  speak  of  trade  I  mean  the  buying  and  selling 
of  articles  of  every  kind  that  are  recognized  articles  of  interstate 
commerce.  Whatever  improperly  obstructs  the  free  course  of 
interstate  intercourse  and  trade,  as  involved  in  the  buying  and 
selling  of  articles  to  be  carried  from  one  State  to  another,  may 
be  reached  by  Congress,  under  its  authority  to  regulate  conmierce 
among  the  States.  The  exercise  of  that  authority  so  as  to  make 
trade  among  the  States,  in  all  recognized  articles  of  commerce, 
absolutely  free  from  unreasonable  or  illegal  restrictions  imposed 
by  combinations,  is  justified  by  an  express  grant  of  power  to  Con- 
gress and  would  redound  to  the  welfare  of  the  whole  country.  I 
am  unable  to  perceive  that  any  such  result  would  imperil  the 
autonomy  of  the  States,  especially  as  that  result  cannot  be  at- 
tained through  the  action  of  any  one  State. 

"  Undue  restrictions  or  burdens  upon  the  purchasing  of  goods, 
in  market  for  sale,  to  be  transported  to  other  States,  cannot  be 
imposed  even  by  a  State  without  violating  the  freedom  of  com- 
mercial intercourse  guaranteed  by  the  Constitution.  But  if  a 
State  within  whose  limits  the  business  of  refining  sugar  is  exclu- 
sively carried  on  may  not  constitutionally  impose  burdens  upon 
purchases  of  sugar  to  be  transported  to  other  States,  how  comes 
it  that  combinations  of  corporations  or  individuals,  within  the 
same  State,  may  not  be  prevented  by  the  National  Government 
from  putting  unlawful  restraints  upon  the  purchasing  of  that 
article  to  be  carried  from  the  State  in  which  such  purSiases  are 
made?  If  the  national  power  is  competent  to  repress  State 
action  in  restraint  of  interstate  trade  as  it  may  be  involved  in 
purchases  of  refined  sugar  to  be  transported  from  one  State  to 
another  State,  surely  it  ought  to  be  deemed  sufficient  to  prevent 
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imlawful  restraints  attempted  to  be  imposed  by  combinations  of 
corporations  or  individuals  upon  those  identical  purchases;  other- 
wise, illegal  combinations  of  corporations  or  individuals  may  — 
BO  far  as  national  power  and  interstate  commerce  are  concerned 
—  do,  with  impunity,  what  no  State  can  do. 

"In  committing  to  Congress  the  control  of  commerce  with 
foreign  nations  and  among  the  several  States,  the  Constitution 
did  not  define  the  means  that  may  be  employed  to  protect  the 
freedom  of  commercial  intercourse  and  traffic  established  for 
the  benefit  of  all  the  people  of  the  Union.  It  wisely  forebore  to 
impose  any  limitetions  upon  the  exercise  of  that  power  to  except 
those  arising  from  the  general  nature  of  the  government,  or 
such  as  are  embodied  in  the  fundamental  guarantees  of  liberty 
and  property.  It  gives  to  Congress,  in  expres-s  words,  authority 
to  enact  all  laws  necessary  and  proper  for  carrying  into  execution 
the  power  to  regulate  commerce ;  and  whether  an  act  of  Congress, 
passed  to  accomplish  an  object  to  which  the  general  government 
iri  competent,  is  within  the  power  granted,  must  be  determined 
by  the  rule  announced  through  Chief  Justice  Marshall  three- 
quarters  of  a  century  ago,  and  which  has  been  repeatedly  affirmed 
by  this  court. 
*  *  *«  «  «  «  «  *  * 

"  While  the  opinion  of  the  court  in  this  case  does  not  declare 
the  act  of  1890  to  be  unconstitutional,  it  defeats  the  main  object 
for  which  it  was  passed.  For  it  is,  in  effect,  held  that  the  statute 
would  be  unconstitutional  if  interpreted  as  embracing  such  un- 
lawful restraints  upon  the  purchasing  of  goods  in  one  State  to 
be  carried  to  another  State  as  necessarily  arise  from  the  existence 
of  combinations  formed  for  the  purpose  and  with  the  effect,  not 
only  of  monopolizLQg  the  ownership  of  all  such  goods  in  every 
part  of  the  country,  but  of  controlling  the  prices  for  them  in  all 
the  Stetes.  This  view  of  the  scope  of  the  act  leaves  the  public, 
so  far  as  national  power  is  concerned,  entirely  at  the  mercy  of 
combinations  which  arbitrarily  control  the  prices  of  articles  pur- 
chased to  be  transported  from  one  State  to  another  State.  I  can- 
not assent  to  that  view.  In  my  judgment,  the  general  govern- 
ment is  not  placed  by  the  Constitution  in  such  a  condition  of 
helplessness  that  it  must  fold  its  arms  and  remain  inactive  while 
capitel  combines,  under  the  name  of  a  corporation,  to  destroy 
competition,  not  in  one  State  only,  but  throughout  the  entire 
country,  in  the  buying  and  selling  of  articles  —  especially  the 
necessaries  of  life  —  that  go  into  commerce  among  the  Stetes. 
The  doctrine  of  the  autonomy  of  the  States  cannot  properly  be 
invoked  to  justify  a  denial  of  power  in  the  national  government 
to  meet  such  an  emergency,  involving  as  it  does  that  freedom 
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of  commercial  intercourse  among  the  States  which  the  Constitu« 
t.ion  sought  to  attain. 

*^  It  is  said  that  there  are  no  proofs  in  the  record  which  indi- 
cate an  intention  upon  the  part  of  the  American  Sugar  Refining 
Company  and  its  associates  to  put  a  restraint  upon  trade  or  com- 
merce. W<as  it  necessary  that  formal  proof  be  made  that  the 
persons  engaged  in  this  combination  admitted^  in  words^  that 
they  intended  to  restrain  trade  or  commerce?  Did  any  one 
expect  to  find  in  the  written  agreements  which  resulted  in  the 
formation  of  this  combination  a  distinct  expression  of  a  purpose 
to  restrain  interstate  trade  or  commerce?  Men  who  form  and 
control  these  combinations  are  too  cautious  and  wary  to  make 
such  admissions  orally  or  in  writing.  Why,  it  is  conceded  that 
the  object  of  this  combination  was  to  obtain  control  of  the  busi- 
ness of  making  and  selling  refined  sugar  throughout  the  entire 
country.  Those  interested  in  its  operations  will  be  satisfied  with 
nothing  less  than  to  have  the  whole  population  of  America  pay 
tribute  to  them.  That  object  is  disclosed  upon  the  very  face  of 
the  transactions  described  in  the  bill.  And  it  is  provided  — 
indeed,  is  conceded  —  that  that  object  has  been  accomplished 
to  the  extent  that  the  American  Sugar  Refining  Company 
now  controls  98  per  cent,  of  all  the  sugar  refining  business 
in  the  country,  and,  therefore,  controls  the  price  of  that  article 
ever}'where.  Now,  the  mere  existence  of  a  combination  having 
such  an  object  and  possessing  such  extraordinary  power  is  itself, 
under  settled  principles  of  law  —  there  being  no  adjudged  case 
to  the  contrary  in  this  country  —  a  direct  restraint  of  trade  in 
the  articles  for  the  control  of  sales  of  which  in  this  country  that 
combination  was  organized.  And  that  restraint  is  felt  in  all  the 
States,  for  the  reason  known  to  all,  that  the  article  in  question 
goes,  was  intended  to  go,  and  must  always  go,  into  commerce 
among  the  several  States,  and  into  the  homes  of  people  in  every 
condition  of  life. 

"A  decree  recognizing  the  freedom  of  commercial  intercourse 
as  embracing  the  right  to  buy  goods  to  be  transported  from  one 
State  to  another,  without  buyers  being  burdened  by  unlawful 
restraints  imposed  by  combinations  or  corpontions  or  individ- 
uals, so  far  from  disturbing  or  endangering,  would  tend  to  pre- 
serve the  autonomy  of  the  States,  and  protect  the  people  of  all 
the  States  against  dangers  so  portentous  as  to  excite  apprehen- 
sion for  the  safety  of  our  liberties.  If  this  be  not  a  sound  inter- 
pretation of  the  Constitution,  it  is  easy  to  perceive  that  interstate 
tntfiic,  so  far  as  it  involves  the  price  to  be  paid  for  articles  neces- 
sary to  the  comfort  and  well-being  of  the  people  in  all  the  States, 
may  pass  under  the  absolute  control  of  overshadowing  combina- 
tions having  financial  resources  without  limit  and  an  au- 
dacity in  the  accomplishment  of  their  objects  that  recognizes 
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none  of  the  restraints  of  moral  obligations  controlling  the  action 
of  individuals;  combinations  governed  entirely  by  the  law  of 
greed  and  selfishness  —  so  powerful  that  no  single  State  is  abJe 
to  overthrow  them  and  give  the  required  protection  to  the  whole 
country,  and  so  all  pervading  that  they  threaten  the  integrity  of 
our  institutions. 

'^We  have  before  us  the  case  of  a  combination  which  abso- 
lutely controls,  or  may,  at  its  discretion,  control  the  price  of  all 
refined  sugar  in  this  country.  Suppose  another  combination, 
organized  for  private  gain  and  to  control  prices,  should  obtain 
possession  of  all  the  large  fiour  mills  in  the  United  States;  an- 
other, of  all  the  grain  elevators ;  another,  of  all  the  oil  territory ; 
another,  of  all  the  salt-producing  regions;  another,  of  all  the 
cotton  mills;  and  another,  of  all  the  great  establishments  for 
slaughtering  animals,  and  the  preparation  of  meats.  What  power 
is  competent  to  protect  the  people  of  the  United  States  against 
such  dangers  except  a  national  power  —  one  that  is  capable  of 
exerting  its  sovereign  authority  throughout  every  part  of  the 
territory  and  over  all  the  people  of  the  nation? 

"To  the  general  government  has  been  committed  the  control 
of  commercial  intercourse  among  the  States,  to  the  end  that  it 
may  be  free  at  all  times  from  any  restraints  except  such  as  Con- 
gress may  impose  or  permit  for  the  benefit  of  the  whole  country. 
The  common  government  of  all  the  people  is  the  only  one  that 
can  adequately  deal  with  a  matter  which  directly  and  injuriously 
affects  the  entire  commerce  of  the  country,  which  concerns 
equally  all  the  people  of  the  Union,  and  which,  it  must  be  con- 
fessed, cannot  be  adequately  controlled  by  any  one  State.  Its 
authority  should  not  be  so  weakened  by  construction  that  it  can- 
not reach  and  eradicate  evils  that,  beyond  all  question,  tend  to 
defeat  an  object  which  that  government  is  entitled,  by  the  Consti- 
tution, to  accomplish.  ^  Powerful  and  ingenious  minds,'  this 
court  has  said,  '  taking,  as  postulates,  that  tho  powers  expressly 
granted  to  the  government  of  the  Union,  are  to  be  contracted 
by  construction  into  the  narrowest  possible  compass,  and  that 
the  original  powers  of  the  State  are  retained  if  any  possible 
construction  will  retain  them,  may,  by  a  course  of  well-digested 
but  refined  and  metaphysical  reasoning  founded  on  these  prem- 
ises, explain  away  the  Constitution  of  our  country,  and  leave  it, 
a  magnificent  structure,  indeed,  to  look  at,  but  totally  unfit  for 
use.  They  may  so  entangle  and  perplex  the  understanding  as  to 
obscure  principles  which  were  before  thought  quite  plain,  and 
induce  doubts  where,  if  the  mind  were  to  pursue  its  own  course, 
none  would  be  perceived.'    Oxbhons  v.  Ogden,  9  Wheat.  1,  222. 

"While  a  decree  annulling  the  contracts  under  which  the 
combination  in  question  was  formed  may  not,  in  view  of  the 
facts  disclosed,  be  effectual  to  accomplish  the  object  of  the  act 
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of  1890, 1  perceive  no  diflSculty  in  the  way  of  the  court  passing 
a  decree  declaring  that  that  combination  imposes  an  unlawful 
restraint  upon  trade  and  commerce  among  the  States,  and  per- 
petually enjoining  it  from  further  prosecuting  any  business  pur- 
suant to  the  unlawful  agreements  under  which  it  was  formed  or 
by  which  it  was  created.  Such  a  decree  would  be  within  the 
scope  of  the  bill,  and  is  appropriate  to  the  end  which  Congress 
intended  to  accomplish,  namely,  to  protect  the  freedom  of  com- 
mercial intercourse  among  the  States  against  combinations  and 
ccmspiracies  which  impose  unlawful  restraints  upon  such  inter- 
course. 

"  For  the  reasons  stated  I  dissent  from  the  opinion  and  judg- 
ment of  the  court." 

Bailroad  Tnut  Cases. —  The  next  case  decided  in  the  Su- 
preme Court  involving  the  Sherman  Act  was  United  States  v. 
Trans-Missouri  Freight  Assoc,  (argued  December,  1896;  de- 
cided, March  22,  1897).  The  controversy  arose  upon  a  bill  filed 
January  6,  1892,  on  behalf  of  the  United  States  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  Kansas,  first  divi- 
sion, to  dissolve  a  voluntary  association  described  in  the  bill  as 
the  '^  Trans-Missouri  Freight  Association  "  against  that  associa- 
tion, the  Atchison,  Topeka  &  Santa  Fe  railroad  and  seventeen 
other  railroad  companies,  praying  for  the  dissolution  of  the 
association  or  combination  on  the  ground  that  it  was  a  com- 
bination in  restraint  of  trade  and  commerce,  in  violation  of  the 
Sherman  Act,  and  for  an  injunction  to  restrain  defendant  com- 
panies from  carrying  into  effect  the  agreement  under  which  the 
association  was  formed.  The  bill  set  forth  the  rompact  or  agree- 
ment entered  into  by  defendant  carriers  and  the  articles  of  the 
association,  which  it  was  averred  was  entered  into  to  pool  the 
isS'Ues  of  the  carriers  and  punish  all  infractions  of  the  agreement 
by  any  defendant  company,  to  destroy  competition  among  the 
competing  carriers,  and  increase  freight  rates,  and  to  monopolize 
the  freight  traffic  between  the  States  and  Territories  of  the 
United  States.  The  answers  practically  admitted  the  facts  al- 
leged in  the  bill,  but  denied  that  there  was  any  intent  to  monop- 
olize traffic,  or  raise  freight  rates,  or  restrain  commerce.  De- 
fendants alleged  their  purpose  was  to  maintain  only  just  and 
reasonable  rates,  and  that  the  agreement  had  been  duly  filed 
pursuant  to  section  6  of  the  Commerce  Act.    The  Circuit  Court 
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dismissed  the  bill  November,  1892  (53  Fed.  Hep.  440),  on  the 
ground  that  the  agreement  was  not  in  restraint  of  trade,  and  that 
carriers  were  not  embraced  within  the  provisions  of  the  Sherman 
Act.  In  October,  1893,  the  Circuit  Court  of  Appeals  affirmed 
the  decree,  and  an  appeal  was  taken  to  the  Supreme  Court  of 
the  United  States,  which  reversed  the  lower  courts  (Justices 
White,  Field,  Gray,  and  Shibas  dissenting)  March  22,  1897, 
on  the  ground  that  railroad  companies,  carrying  and  trans- 
portation corporations  were  within  the  provisions  of  the  Sher- 
man Act,  and  agreements  made  by  them,  if  in  restraint  of  trade 
and  commerce  were  illegal  and  void.  Mr.  Justice  Peckham, 
Chief  Justice  Fuller,  and  Justices  Harlan,  Brewer,  and 
Brown  concurring,  held  that  the  agreement  set  forth  in  the  bill 
was  illegal  and  void,  and  that  the  Circuit  Court  should  have 
sustained  the  bill  and  granted  the  relief  prayed  for. 

After  an  elaborate  discussion  of  the  law  Mr.  Justice  Peck- 
ham  observed :  ''  In  the  view  we  have  taken  of  the  question,  the 
intent  alleged  by  the  government  is  not  necessary  to  be  proved. 
The  question  is  one  of  law  in  regard  to  the  meaning  and  effect  of 
the  agreement  itself,  namely :  Does  the  agreement  restrain  trade 
or  commerce  in  any  way  so  as  to  be  a  violation  of  the  act  ?  We 
have  no  doubt  that  it  does.  ♦  ♦  ♦  The  agreement  while  in 
force  and  assuming  to  be  lived  up  to,  there  can  be  no  doubt  that 
its  direct,  immediate,  and  necessary  effect  is  to  put  a  restraint 
upon  trade  and  commerce  as  described  in  the  act. 

*'  For  these  reasons  the  suit  of  the  government  can  be  main- 
tained without  proof  of  the  allegation  that  the  agreement  was 
entered  into  for  the  purpose  of  restraining  trade  or  commerce, 
or  for  maintaining  rates  above  what  was  reasonable.  The  neces- 
sary effect  of  the  agreement  is  to  restrain  trade  or  commerce  no 
matter  what  the  intent  was  upon  \he  part  of  those  who 
signed  it.*' 

The  court  further  held  that  the  TTnited  States  could  maintain 
the  suit,  by  virtue  of  the  fourth  section  of  the  Sherman  Act, 
and  the  fact  that  it  has  no  pecuniary  interest  in  the  result,  or 
in  the  question  to  be  decided  was  not  material,  and  that  Con- 
gress had  power  to  create  a  remedy  by  injunction  as  more 
efficient  than  any  other  civil  remedy.  United  States  v.  Tran8^ 
Missouri  Freight  Assn.,  166  U.  S.  390. 


264  SHJBBMAJSf  AOT BBO.    1. 

For  a  further  report  of  this  case  see  under  section  5  of  th^ 
Interstate  Commerce  Act^  page  122,  ante. 

Bailroad  Trust  Cases,  Continued. —  The  carrying  companieii 
attempted,  indirectly,  to  secure  a  reversal  of  the  Trans-Missouri 
cose.  While  it  was  still  pending  thirty-one  railroads  entered  into 
an  association,  governed  by  a  constitution  and  by-laws,  known  as 
the  Joint  TraflSc  Association,  agreement  to  take  effect  January 
1,  1896,  and  to  continue  in  force  for  five  years.  The  provisions 
of  this  agreement  were  substantially  similar  to  that  involved  in 
the  Trans-Missouri  case.  The  joint-traflBc  agreement,  however, 
contained  an  express  clause  that  the  powers  conferred  upon  the 
managers  of  the  association  should  be  so  construed  and  exercised 
80  as  not  to  permit  any  violation  of  the  Interstate  Commerce  Act. 
Yet  the  agreement  gave  the  association  jurisdiction  and  control 
of  the  transportation  business  and  competitive  traflBc  between 
Chicago  and  the  Atlantic  coast,  with  power  to  fix  rates,  fares, 
and  charges  and  change  the  same  from  time  to  time.  All  parties 
violating  the  rules  of  the  association  were  to  be  disciplined,  fined, 
and  punished.  United  States  v.  Joint  Traffic  Assn.  (October, 
1898),171U.  S.  505. 

A  bill  was  filed  on  behalf  of  the  United  States  to  dissolve  the 
association  and  enjoin  the  members  from  carrying  out  the  agree- 
ment. The  pleadings  were  similar  to  those  in  the  Trans-Mis- 
souri case.  The  bill  was  dismissed  in  the  Circuit  Court,  and 
o'l  appeal  the  decree  was  afiSrmed  in  the  Circuit  Court  of  Ap- 
peals. On  appeal  to  the  Supreme  Court  of  the  United  States, 
October  24,  1898,  the  decrees  of  the  lower  courts  were  reversed. 
The  court,  Mr.  Justice  Peckham,  with  whom  Chief  Justice 
Fuller  and  Justices  Hablan,  Brewer,  and  Brown  concurred, 
held  that  the  case  could  not  be  distinguished  from  the  rmti^- 
Missouri  case.  Counsel  in  the  Joint  Traffic  Association  case 
urged  for  the  first  time  that  the  Sherman  Act  was  unconstitu- 
tional, and  impinged  upon  the  rights  of  property  which  it  was 
claimed  were  vested  in  the  carrying  corporations.  On  this  point 
Mr.  Justice  Peckham  observed: 

"  The  business  of  a  railroad  carrier  is  of  a  public  nature,  and 
in  performing  it  the  carrier  is  also  performing  to  a  certain  extent 
a  function  of  government  which,  as  counsel  observed,  requires 
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tbem  to  perform  the  service  upon  equal  terms  to  all.  This  pub* 
lie  8er\'iee^  that  of  transportation  of  passengers  and  freight^  is  a 
part  of  trade  and  commerce^  and  when  transported  between 
States  such  commerce  becomes  what  is  described  as  interstate^ 
and  comes,  to  a  certain  extent,  under  the  jurisdiction  of  Con- 
gress by  virtue  of  its  power  to  regulate  commerce  among  the 
several  States. 

"  Where  the  grantees  of  this  public  franchise  are  competing 
railroad  companies  for  interstate  commerce,  we  think  Congress 
is  competent  to  forbid  any  agreement  or  combination  among 
them,  by  means  of  which  competition  is  to  be  smothered." 
United  States  v.  Joint  Traffic  Assn.  (October,  1898),  171  TJ.  S. 
605. 

For  further  reference  to  above  case  see  under  section  5  of  the 
Interstate  Commerce  Act,  ante,  page  122. 

Cattle  Trust  Cases. —  The  next  case  which  reached  the  Su- 
preme Court  of  the  United  States,  in  order  of  time,  was  that  of 
Hopkins  v.  The  United  States,  which  was  brought  in  behalf  of 
the  government  in  the  Circuit  Court  of  the  United  States,  dis- 
trict of  Kansas,  first  division,  to  enjoin  the  cattle  trust,  an 
unincorporated  association,  a  constituent  of  the  beef  trust,  known 
as  the  Kansas  City  Live  Stock  Exchange,  and  its  members,  de- 
fendant Henry  Hopkins  and  others,  upon  the  ground  that  de- 
fendants were  engaged  in  an  illegal  combination  to  restrain  trade 
and  commerce  in  the  business  of  buying  and  selling,  receiving, 
and  handling  as  commission  merchants  live  stock  received  in  the 
stockyards  at  Kansas  City,  Kan.,  and  Kansas  City,  Mo.,  and 
sold  for  shipment  to  various  States  and  Territories.  The  bill 
set  forth  the  rules  and  regulations  of  association,  with  appro- 
priate allegations,  bringing  defendants  within  the  provisions  of 
the  Sherman  Act.  Upon  the  answers  of  defendants  the  Circuit 
Court  sustained  the  bill  and  granted  the  injunction  as  prayed 
for  (82  Fed.  Rep.  529).  On  appeal  certain  questions  were  cer- 
tified by  the  Circuit  Court  of  Appeals  to  the  Supreme  Court  of 
the  United  States,  and  the  latter  directed  that  the  entire  record 
be  brought  before  it  on  a  writ  of  certiorari.  The  Supreme  Court 
reversed  the  Circuit  Court  and  remitted  the  case  with  directions 
to  dismiss  the  bill  with  costs.  Hopkins  v.  I'he  United  States 
(October,  1898),  171  U.  S.  578. 
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The  Supreme  Court  based  its  decision  in  the  above  case,  and 
also  in  the  case  of  Anderson  v.  The  United  States  (171  XJ.  S. 
604)  y  upon  the  ground  that  the  business  of  receiving  consign- 
ments  of  live  stock  from  owners  in  various  States,  feeding  them 
and  disposing  of  them  in  the  market,  and  paying  the  proceeds 
to  the  owners  after  deducting  charges,  expenses,  and  advances, 
was  not  interstate  commerce  within  the  meaning  of  the  Sherman 
Act. 

The  Kansas  City  live  Stock  Exchange  operated  and  main- 
tained stockyards  both  at  Kansas  City,  Kan.,  and  Kansas  City, 
Mo.,  and  furnished  facilities  for  keeping  and  feeding  live  stock 
sent  to  its  members  from  various  States  and  disposing  of  the 
stock  in  the  open  market.  The  association  adopted  a  constitu- 
tion and  by-laws  containing  certain  conditions,  restrictions,  and 
limitations  as  to  the  mode  of  conducting  its  bxisiness.  Among 
these  was  a  rule  that  no  member  of  the  association  should  pur- 
chase live  stock  from  any  commission  merchant  in  Kansas  City 
not  a  member  of  the  association ;  also  fixing  a  minimum  rate  of 
commissions  on  sales  of  live  stock ;  forbidding  the  employment  of 
agents  to  solicit  consignments,  except  such  as  should  be  em- 
ployed at  a  stipulated  salary;  prohibiting  the  sending  of  pre- 
paid messages  by  telegraph  or  telephone,  giving  information  as 
to  the  condition  of  the  market,  but  permitting  quotation  of 
actual  sales  on  the  date  made.    lb. 

The  court  held  that  the  Sherman  Act  embraced  only  contracts 
and  agreements  affecting  interstate  commerce,  and  that  the  agree- 
ments complained  of  did  not  immediately  and  directly  affect 
such  commerce  within  the  provisions  of  the  Act.  That  while  the 
indirect  effect  of  the  agreements  might  enhance  the  cost  of 
marketing  cattle,  yet  the  agreements  themselves  would  not  neoed- 
sarily,  for  that  reason,  be  in  restraint  of  interstate  trade  or  com- 
merce. Their  effect  is  either  indirect,  or  relate  to  charges 
for  the  use  of  facilities  furnished.  Such  agreements  would 
be  valid  provided  the  charges  agreed  upon  were  reasonable,  even 
though  such  charges  might  enhance  the  cost  of  doing  business. 
Citing  Packet  Co.  v.  St.  Louis,  100  U.  S.  423;  Packet  Co. 
v.  Cattlesburg,  105  TJ.  S.  659;  Transportation  Co.  v.  Parkers- 
lurg,  107  TJ.  S.  691;  Huse  v.  Glover,  119  U.  S.  543;  OuachUa 


ADDYSTONE    PIPE    CASE.  26T 

PacJcet  Co.  v.  Aiken,  121  U.  S.  444;  St.  Louis  v.  Western  Union 
TeL  Co.,  148  U.  S.  92.    lb. 

The  court  held  further  that  the  agreements  did  not  affect  the 
right  of  cattle-owners  to  sell  and  dispose  of  their  stock,  and  the 
remedy  for  exorbitant  charges  was  one  of  local  law.  The  fact 
that  the  yards  of  the  association  were  partly  in  Kansas  and  partly 
in  Missouri  did  not  make  the  business  of  the  association  upon  the 
facts  in  the  case  interstate  commerce.    Ih.         ^ 

The  ruling  in  the  Hopkins  case  was  also  applied  in  a  similar 
suit  by  the  United  States  against  members  of  the  Traders'  Live 
Stock  Exchange,  an  unincorporated  association  similar  in  char- 
acter to  the  Kansas  Live  Stock  Exchange,  doing  business  prin- 
cipally in  Kansas  City,  Mo.  Anderson  v.  United  States,  171 
U.  S.  604. 

Iron  Pipe  Trust. —  The  case  entitled  Addystone  Pipe  Co.  w 
United  States,  175  TJ.  S.  211,  was  begun  in  January,  1897,  and 
decided  in  the  Supreme  Court  December  4,  1899.  The  suit  was 
begun  by  the  United  States  District  Attorney  in  the  eastern 
district  of  Tennessee  at  the  instance  of  the  Attorney-General 
in  behalf  of  the  United  States  against  six  corporations  en- 
gaged in  the  manufacture  of  cast-iron  pipe,  said  to  be  subsidiary 
corporations  of  the  Standard  Oil  Trust,  charging  defendants 
with  having  combined  and  conspired  to  unlawfully  restrain 
interstate  commerce  in  the  sale  of  such  pipe  in  violation  of 
the  provisions  of  the  Sherman  Act.  The  petition  prayed  that 
ell  pipe  sold  and  transported  from  one  State  to  another,  under 
the  combination  and  conspiracy  described,  be  seized  and  con- 
fiscated as  provided  by  law,  and  for  a  decree  dissolving  the 
unlawful  conspiracy,  and  for  an  injunction  perpetual,  to  restrain 
defendants  from  operating  under  the  combination. 

The  petition  alleged  that  defendants  were  practically  the  only 
manufacturers  of  cast-iron  pipe  within  a  territory  embracing 
thirty-six  States  and  Territories,  and  that  in  order  to  create 
a  monopoly  of  trade  within  the  territory  they  entered  into  a 
contract  or  association  known  as  the  Associated  Pipe  Works,  in 
order  to  destroy  competition  and  force  the  public  to  pay  unrea- 
sonable prices.  That  each  defendant  in  the  association  selected 
its  representative,  and  these  representatives  constituted  the  execu* 
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tive  committee  of  the  trust.  It  is  the  duty  of  this  oommittee 
to  fix  the  price  to  bid  for  pipe  to  be  furnished  for  any  public 
work  for  which  bids  were  advertised.  That  it  was  agreed  that 
members  of  the  association  should  not  compete  with  each  other, 
and  it  was  further  agreed  that  a  bonus  should  be  charged  on  all 
w^ork  done  and  pipe  furnished,  and  this  bonus  was  added  to  the 
market  price  of  pipe  sold.  The  amount  of  the  bonus  was  from 
$3  to  $9  per  ton.  That  on  all  bids  for  public  work  the  committee 
decided  to  whom  the  bid  should  be  awarded,  to  be  determined 
by  the  highest  bonus  which  any  company,  as  between  themselves, 
was  willing  to  pay.  The  company  assigned  puts  in  its  bid  to  the 
city  or  company  advertising  for  pipe,  and  the  committee  arranges 
to  '^protect''  the  bid  by  directing  that  all  other  bids  shall  be 
slightly  in  advance  of  the  protected  bid. 

The  association  parcels  out  its  dominions  by  declaring  all  ter- 
ritory embraced  in  the  thirty-six  States  and  Territories  which 
constituted  its  immediate  field,  being  mainly  western  and  south- 
em  States,  as  "  pay  territory.'^  All  outside  of  this  is  designated 
"  free  territory/^  Within  the  "  pay  territory  "  were  designated 
certain  ^^ reserved  cities**  in  which  only  particular  members 
of  the  association  shall  have  the  work  in  consideration  of  fixed 
bonuses  to  be  paid  into  the  trust.  The  **  pay  cities ''  are  parceled 
out  under  the  rules  of  the  association  to  the  members. 

Bonuses  in  "  Pay  Territory  "  and  "  Betenred  Cities." —  The 

minutes  of  the  Associated  Pipe  Works,  representing  all  constit- 
uent members  of  the  combination,  divided  among  them  its  ^  pay 
teiritory**  and  fixed  its  bonuses  therein  as  follows: 

Bonus.  Bonus. 

Alabama $3  00  Tennessee,  east  of  Cleve- 

Birmingham,  Ala 2  00         land $2  00 

Anniston,  Ala 2  00  Tennessee,  middle  and 

Mobile,  Ala 1  00         west 3  00 

Arizona 3  00  Illinois,  except  Madison 

California 1  00  and  East  St.  Louis. .     2  00 

Colorado  2  00     Wyoming 4  00 

Indian  Territory 3  00     Oregon    1  00 

Xorth  Carolina 1  00      Ohio 1  50 
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Bonus.  Bonus. 

North  Dakota $2  00  West  Virginia $1  00 

South  Dakota 2  00  Kansas 2  00 

Florida  1  00  Kentucky 2  00 

Georgia 2  00  Louisiana   3  00 

Atlanta,  Oa 2  00  Mississippi 4  00 

Georgia  coast  points. . .  1  00  Missouri 2  00 

Idaho 2  00  Montana 3  00 

Nevada 3  00  '  Nebraska 3  00 

Oklahoma 3  00  New  Mexico 3  00 

Wisconsin 2  00  South  Carolina 1  00 

Texas  interior 3  00  Minnesota 2  00 

Texas  coast 100  Utah 4  00 

Washington  Territory. .  1  00  Indiana 2  00 

Michigan 1  50  Iowa 2  00 

All  other  territory  free. 

Defendants  demurred  jointly  and  severally  to  the  bill  in  so 
far  as  it  prayed  for  confiscation  of  goods  in  transit  on  the  ground 
that  the  Sherman  Act  can  afford  no  such  relief  in  a  suit  in 
equity.  Defendants  also  filed  answers  admitting  existence  of 
the  association,  but  alleging  its  purpose  was  for  economy  and 
to  avoid  "ruinous  competition."  Denied  the  association  was 
in  restraint  of  trade,  or  was  intended  to  create  a  monopoly. 
Testimony  was  in  form  of  affidavits.  On  Februarj'^  5,  1897, 
fjfter  hearing  the  court  dismissed  the  bill.     (78  Fed.  Rep.  712.) 

Pay  Territory  —  How  Allotted  —  Bonuses  —  How  Divided. — 

The  evidence  in  the  Addystone  Pipe  case  showea  how  the  pay 
territory  was  allotted  or  parceled  out  to  the  members  of  the 
association,  and  the  mode  in  which  the  bonuses  should  be  di- 
vided. The  States  and  Territories  embraced  within  the  domain 
included  Alabama,  Arizona,  California,  Colorado,  North  Dakota, 
South  Dakota,  Florida,  Georgia,  Idaho,  Kansas,  Kentucky, 
Louisiana,  Mississippi,  Missouri,  Montana,  Nebraska,  Indian 
Territory,  North  Carolina,  South  Carolina,  New  Mexico,  Minne- 
8^>ta,  Michigan,  Tennessee,  Texas,  Illinois,  Wyoming,  Indiana, 
Ohio,  Utah,  Washington,  Oregon,  Iowa,  West  Virginia,  Nevada, 
Oklahoma,  and  Wisconsin. 
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The  mode  or  plan  whereby  territory  was  allotted  and  profits 
divided  was  shown  by  the  minutes  of  the  association  offered  in 
evidence  as  follows: 

Diviiioii  of  boniMM.—  «  First.  The  bonuses  on  the  first  90,000 
tons  of  pipe  secured  in  any  territory,  16''  and  smaller,  shall 
be  divided  equally  among  six  shops.  Second.  The  bonuses 
on  the  next  75,000  tons,  30"  and  smaller  sizes,  to  be  divided 
among  five  shops.  South  Pittsburg  not  participating.  Third. 
The  bonuses  on  the  next  40,000  tons,  36"  and  smaller  sizes, 
to  be  divided  among  four  shops,  Anniston  and  South  Pitts- 
burg not  participating.  Fourth.  The  bonuses  on  the  next  15,000 
tons,  consisting  of  all  sizes  of  pipe,  shall  be  divided  among  three 
shops,  Chattanooga,  South  Pittsburg,  and  Anniston  not  partici- 
pating. 

BonuMs  from  ezcesi  of  shipmentt.—  The  above  division  is  based 
on  the  following  tonnage  of  capacity:  South  Pittsburg, 
15,000  tons;  Anniston,  30,000  tons;  Chattanooga,  40,000  tons; 
Bessemer,  45,000  tons;  Louisville,  45,000  tons;  Cincinnati, 
45,000  tons.  When  the  220,000  tons  have  been  made  and 
shipped,  and  the  bonuses  divided  as  hereinafter  provided,  the 
auditor  shall  set  aside  into  a  reserve  fund  all  bonuses  arising 
from  the  excess  of  shipments  over  220,000  tons,  and  shall  divide 
the  same  at  the  end  of  the  year  among  the  respective  companies 
according  to  the  percentage  of  the  excess  of  tonnage  they  may 
have  shipped  (of  the  sizes  made  by  them)  either  in  pay  or  free 
territory.  It  is  also  the  intention  of  this  proposition  that  the 
bonuses  on  all  pipe  larger  than  36  inches  in  diameter  shall  be 
divided  equally  between  the  Addystone  Pipe  &  Steel  Company, 
Dennis  Long  &  Co.,  and  the  Howard-Harrison  Company.'* 

Five  votes  controL-—  On  any  question  coming  before  the  associa- 
tion requiring  a  vote,  it  shall  take  five  affirmative  votes  thereon  to 
carry  said  question,  each  member  of  this  association  being 
entitled  to  but  one  vote. 

Territory  apportioned.—  Third.  The  Addystone  Pipe  &  Steel 
Company  shall  handle  the  business  of  the  gas  and  water 
companies  of  Cincinnati,  Ohio,  Covingtx)n  and  Newport,  Ky., 
and  pay  the  bonus  hereafter  mentioned,  and  the  balance  of  thn 
parties  to  this  agreement  shall  bid  on  such  work  such  reasonable 
prices  as  they  shall  dictate.  Fourth.  Dennis  Long  &  Company, 
of  Louisville,  Ky.,  shall  handle  Louisville,  Ky.,  JefiEersonville. 
Ind.,  and  New  Albany,  Ind.,  furnishing  all  the  pipe  for  gas  and 
water-works  in  above-named  cities.  Fifth.  The  Anniston  Pipe 
&  Foundry  Company  shall  handle  Anniston,  Ala.,  and  Atlanta, 
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Ga.,  furnishing  all  pipe  for  gas  and  water  companies  in  above- 
named  cities.  Sixth.  The  Chattanooga  Foundry  &  Pipe  Works 
shall  handle  Chattanooga^  Tenn.^  and  New  Orleans,  La.,  furnish- 
ing all  gas  and  water  pipe  in  the  above-named  cities.  Seventh. 
The  Howard-Harrison  Iron  Company  shall  handle  Bessemer  and 
Birmingham,  Ala.,  and  St.  Louis,  Mo.,  furnishing  all  pipe  for 
gas  and  water  companies  in  the  above-named  cities ;  extra  bonus 
if)  be  put  on  East  St.  Louis  and  Madison,  111.,  so  as  to  protect 
the  prices  named  for  St.  Louis,  Mo.  Eighth.  South  Pittsburg 
Pipe  Works  shall  handle  Omaha,  Neb.,  on  all  sizes  required  by 
that  city  during  the  year  of  1895,  conferring  with  the  other 
companies  and  co-operating  with  them.  Thereafter  they  shall 
handle  the  gas  and  water  companies  of  Omaha,  Neb.,  on  such 
sizes  as  they  make." 

"  Note. —  It  is  understood  that  all  the  shops  who  are  mem- 
bers of  this  association  shall  handle  the  business  of  the  gas  and 
water  companies  of  the  cities  set  apart  for  them,  including  all 
sizes  of  pipe  made  by  them." 

Auditor,  duties  of.—  The  by-laws  provided  for  an  auditor  of 
the  association,  whose  duty  it  was  to  keep  account  of  the  busi- 
ness done  by  each  shop  both  in  pay  and  free  territory.  On  the 
first  and  sixteenth  of  each  month,  he  was  required  to  send  to  each 
shop  "a  statement  of  all  shipments  reported  in  the  previous 
half  month,  with  a  balance  sheet  showing  the  total  amount  of 
the  premiums  on  shipments,  the  division  of  the  same,  and  debit, 
credit,  balance  of  each  company." 

The  system  of  bonuses,  as  a  means  of  restricting  competition 
and  maintaining  prices,  was  not  successful.  A  change  was  there- 
fore made  by  which  prices  were  to  be  fixed  for  each  contract  by 
the  association,  and,  except  in  reserved  cities,  the  bidder  was 
determined  by  competitive  bidding  of  the  members,  the  one 
agreeing  to  give  the  highest  bonus  for  division  among  the  others 
getting  the  contract.  The  plan  was  embodied  in  a  resolution 
passed  May  27,  1895,  in  the  words  following : 

Rule  to  advance  prices.— <^  Whereas,  the  system  now  in  operation 
in  this  association  of  having  a  fixed  bonus  on  the  several  States 
has  not,  in  its  operation,  resulted  in  the  advancement  in  the 
prices  of  pipe,  as  was  anticipated,  except  in  reserved  cities,  and 
some  further  action  is  imperatively  necessary  in  order  to  ac- 
complish the  ends  for  which  this  association  was  formed :  there- 
fore, be  it  resolved,  that  from  and  after  the  first  day  of  June, 
that  all  competition  on  the  pipe  lettings  shall  take  place  amonfj^ 
the  various  pipe  shops  prior  to  the  said  letting.    To  accomplisii 
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this  purpose  it  is  proposed  that  the  six  oompetitiTe  shops  ha^ 
a  representative  board  located  at  some  central  city,  to  whom  all 
inquiries  for  pipe  shall  be  referred,  and  said  board  shall  fix  the 
price  at  which  said  pipe  shall  be  sold,  and  bids  taken  from  the 
respective  shops  for  the  privilege  of  handling  the  order,  and 
the  parly  securing  the  order  shall  have  the  protection  of  all  the 
other  shops/*  In  pursuance  of  the  new  plan,  it  was  further 
agreed  ^^That  all  parties  to  this  association,  having  quotations 
out,  shall  notify  their  customers  that  the  same  will  be  withdrawn 
by  June  1,  1895,  if  not  previously  accepted,  and  upon  all  busi- 
ness accepted  on  and  after  June  Ist  bonuses  shall  be  fij:ed  by  the 
committee" 

"At  the  meeting  of  December  19,  1895,  it  was  moved  and  car- 
ried that,  upon  all  inquiries  for  prices  from  *  reserved  cities ' 
for  pipe  required  during  the  year  of  1896,  prices  and  bonuses 
should  be  fixed  at  a  regular  or  called  meeting  of  the  principals. 
At  the  meeting  of  December  20,  1895,  the  plan  for  division  of 
bonuses  originally  adopted  was  modified  by  making  the  basis  the 
total  amounts  shipped  into  *  pay '  territory  rather  than  the  totals 
shipped  into  ^  pay '  and  *  free  *  territory/' 

The  United  States  Circuit  Court  of  Appeals  on  February  8, 
1898,  reversed  the  Circuit  Court,  in  an  elaborate  opinion  by 
Mr.  Justice  Taft,  with  instructions  to  enter  a  decree  for  the 
United  States,  perpetually  enjoining  defendants  from  maintain- 
ing the  combination  and  from  doing  any  business  thereunder. 
On  December  4,  .1899,  a  unanimous  opinion  was  rendered  in 
the  Supreme  Court  of  the  United  States,  Mr.  Justice  Peckhak 
writing,  sustaining  the  position  of  Judge  Taft  in  the  Court  of 
Appeals,  except  only  as  to  goods  sold  by  the  corporation  within 
the  borders  of  its  own  State.  Addyston  Pipe  Co.  v.  United 
States,  175  U.  S.  211. 

It  was  urged  on  behalf  of  the  defendants  that  assuming  that 
the  contracts  and  agreements  complained  of  did  restrain  inter- 
state commerce,  yet  Congress  had  no  power  under  the  com- 
merce clause  to  interfere  with  or  prohibit  private  contracts 
between  citizens,  even  though  such  contracts  have  interstate 
commerce  for  their  object  and  result  in  a  direct  and  sub- 
stantial obstruction  to,  or  regulation  of,  that  commerce.  The 
argument  was  founded  on  the  assumption  that  the  object  of 
vesting  in  Congress  the  power  to  regulate  interstate  commerce 
was  to  insure  uniformity  of  regulation  against  conflicting  and 
discriminating  State  legislation,  and  that  this  power  could  not 
be  exercised  so  as  to  interfere  with  private  contracts. 
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Mr.  Jtistice  Pbckham  dispoeed  of  this  contention  in  a  masterly 
opinion^  in  the  oouise  of  which  he  observes: 

**  The  provision  in  the  Constitution  does  not^  as  we  believe, 
exclude  Congress  from  legislating  in  regard  to  contracts  ol 
the  above  nature  while  in  the  exercise  of  its  constitutional  right 
to  regulate  commerce  among  the  States.  On  the  contrary,  we 
think  the  provision  regarding  the  liberty  of  the  citizen  is,  to  some 
extent,  limited  by  the  commerce  clause  of  the  Constitution, 
and  that  the  power  of  Congress  to  regulate  interstate  conmierco 
comprises  the  right  to  enact  a  law  prohibiting  the  citizen  from 
entering  into  those  private  contracts  which  directly  and  sub- 
stantially, and  not  merely  indirectly,  remotely,  incidentally  and 
collaterally  regulate  to  a  greater  or  less  degree  commerce  among 
the  States.    ♦    •    ♦ 

"  If  certain  kinds  of  private  contracts  do  directly,  as  already 
stated,  limit  or  restrain,  and  hence  regulate  interstate  com- 
merce, why  should  not  the  power  of  Congress  reach  those  con- 
tracts just  the  same  as  if  the  legislation  of  some  State  had  en- 
acted the  provisions  contained  in  them.  The  private  contracts 
may,  in  truth,  be  as  far  reaching  in  their  effect  upon  interstate 
commerce  as  would  the  legislation  of  a  single  State  of  the  same 
character."   Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211, 

The  court  held  further  that  the  question  of  intent  was  not 
material.  If  the  necessary  direct  and  immediate  effect  of  such 
contracts  be  to  violate  the  act  of  Congress,  and  also  to  restrain 
and  regulate  commerce,  it  is  manifestly  immaterial  whether 
the  design  to  so  regulate  was  or  was  not  in  existence  when 
the  contract  was  entered  into.  The  design  is  immaterial.  The 
important  element  is  the  fact  of  the  existence  of  the  contract 
of  a  direct  and  substantial  regulation  of  interstate  commerce.   lb. 

Tile  Trust. —  The  case  of  Montague  v.  Lowry,  193  IT.  S.  35, 
was  brought  by  a  private  citizen  against  a  combination  engaged 
in  the  manufacture  of  tiles,  grates,  and  mantels  to  recover 
treble  damages  under  section  7  of  the  Sherman  Act.  Plain- 
tiffs in  that  case  claimed  that  they  had  been  boycotted  by  the 
trust  and  were  unable  to  purchase  goods  except  from  mem- 
bers of  the  combine  at  "list  prices,"  which  was  50  per  cent, 
higher  than  was  charged  to  members  of  the  combine.  The  case 
is  fully  reported  under  section  7,  page  299,  post. 
18 
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Merger  Caie  —  CombinatioiL  of  Carriers  Illegal.— The  case 
of  the  United  States  v.  The  Northern  Securitie.8  Co.  was  brought 
to  restrain  and  invalidate  an  agreement  or  combination  having 
for  its  object  the  consolidation  or  merger  of  two  earners,  cor- 
porations engaged  in  interstate  commerce  operating  competing 
lines  of  transcontinental  railway  between  the  Great  Lakes  and 
the  Pacific  ocean,  and  to  dissolve  the  combination  as  in  violation 
of  the  provisions  of  the  Sherman  Act. 

The  suit  was  begun  by  the  Attorney-General  of  the  United 
States  on  behalf  of  the  government  under  the  "  Expedition  Act  ^* 
of  February  11,  1903,  which  requires  such  cases  to  be  heard 
**  before  not  less  than  three  of  the  Circuit  Judges  ^^  of  the  cir- 
cuit where  the  suit  is  brought  when  the  Attorney-General  files 
with  the  clerk  of  the  court  wherein  the  case  was  pending  ft 
certificate  that  it  is  one  of  "  general  public  importance/*  The 
certificate  was  filed,  and  in  accordance  with  the  statute  the 
case  was  **  given  precedence  over  others,  and  in  every  way 
expedited/* 

The  suit  was  tried  in  United  States  Circuit  Court,  district 
of  Minnesota,  third  division,  before  Judges  Ca.ldwell,  Sakborn, 
Thayer,  and  Van  Devanter,  and  resulted  in  a  decree  rendered 
April  9,  1903,  all  the  judges  concurring,  in  favor  of  the  United 
States  for  the  relief  prayed  for,  declaring  the  combination  com- 
plained of  illegal  and  void.  (120  Fed.  Rep.  721.)  Defend- 
ants appealed  directly  to  the  Supreme  Court  under  the  act  of 
February  11,  1903.  The  case  was  there  reached  and  argued 
December  14th  and  15th  of  the  same  year.  It  was  decided  March 
14,  1904.  From  the  time  of  the  rendition  of  the  original  decree 
below  till  the  cause  was  argued  in  the  Supreme  Court,  the  total 
time  consumed  under  the  "Expedition  Act'*  of  February  11, 
1903,  was  eight  months  and  five  days. 

The  point  decided  in  the  Merger  case  was  that  a  contract 
or  agreement  whereby  a  holding  corporation  was  created,  to 
which  the  stockholders  of  two  competing  parallel  lines,  contrary 
to  the  constitution  and  laws  of  the  States,  creating  such  com- 
peting companies,  agreed  to  transfer  the  stock  of  both  roads  and 
turn  it  over  to  the  holding  company,  creates  a  trust  prohibited 
by  the  Federal  statute.  Such  a  contract  is  an  Lgreement  or  con- 
spiracy among  stockholders  of  competing  lines  which  restrains 
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interstate  commeree  through  the  agency  of  a  common  corporate 
trustee  designated  to  act  for  both  companies  in  repressing  free 
competition  between  them,  and  is  unlawful  and  in  direct  viola- 
tion of  the  provisions  of  the  Sherman  Act. 

In  such  a  transaction  the  purchase  of  the  stock  of  the  com- 
panies is  a  mere  incident.  Such  purchase  is  simply  a  means 
to  accomplish  an  unlawful  purpose,  to-wit,  to  destroy  compe- 
tition between  carriers  and  create  a  monopoly  of  the  traflSc. 
Northern  Securities  Company  v.  United  States,  193  TJ.  S.  197. 

Kerger  Case  Considered. —  In  the  bill  filed  by  the  Attomey- 
Greneral  in  behalf  of  the  United  States  in  the  Merger  case,  the 
defendants  were  the  Northern  Securities  Company,  a  New  Jer- 
sey corporation,  a  holding  company,  the  Great  Northern  Rail- 
way Co.,  a  Minnesota  corporation,  the  Northern  Pacific  Rail- 
way Co.,  a  Wisconsin  corporation,  and  a  number  of  individual 
who  were  controlling  stockholders  of  the  defendant  companies. 
It  set  forth  the  agreement  resulting  from  the  creation  of  the 
holding  company,  whereby  the  stockholders  of  the  competing 
lines  of  railroad  operated  by  defendant  carrying  corporations, 
agreed  to  transfer  the  stock  of  both  carrying  companies  to  tho 
holding  company,  which  was  not  engaged  in  operating  any  rail- 
road or  carrying  on  interstate  commerce,  and  alleged  that  the 
object  of  the  transaction  was  to  restrain  trade  and  commerce 
among  the  States  by  destroying  competition  between  the  carrying 
companies  and  to  put  both  lines  under  the  control  of  the  holding 
company,  which  was  created  solely  for  that  purpose. 

The  facts  disclosed  on  the  trial  showed  that  the  two  great  rail- 
ways sought  to  be  merged  were  engaged  in  active  competition 
for  freight  and  passenger  traffic  across  the  continent,  through 
the  northern  tier  of  States  from  Minnesota  and  the  Great  Lakes 
to  the  Pacific  ocean,  the  two  lines  including  branches  aggregating 
about  9,000  miles  of  road,  each  road  connecting  at  its  respective 
terminals  with  lines  of  railway,  with  lake  and  river  steamers, 
and  with  sea-going  vessels.  The  terms  of  the  agreement  of 
merger  in  effect  provided  that  the  holders  of  stock  of  the 
competing  companies  should  turn  it  over  to  the  holding  com- 
pany to  effect  a  complete  consolidation  of  both  roads.  Thus, 
"by  making  the  stockholders  of  each  system  jointly  interested 
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in  both  systems  and  by  practically  pooling  the  earnings  of 
both  for  the  benefit  of  the  former  stockholders  of  each,  and 
by  vesting  the  selection  of  directors  and  officers  of  each  system 
in  a  common  body,  to-wit,  the  holding  corporation,  with  not 
only  the  power  but  the  duty  to  pursue  a  policy  which  would 
promote  the  interests  not  of  one  system  at  the  expense  of  the 
other,  but  of  both  at  the  expense  of  the  public,  all  inducement 
for  competition  between  the  two  systems  was  to  be  removed,  a 
virtual  consolidation  effected,  and  a  monopoly  of  interstate  and 
foreign  commerce  formerly  carried  on  by  the  two  S}^tem8  aa 
independent  competitors  established/' 

It  was  alleged  also  in  the  bill  that  the  Northern  Securities 
Company  was  not  organized  in  good  faith  to  purchase  and  pay 
for  the  stock  of  the  two  railroad  companies.  The  exchange  value 
of  the  stock  of  the  latter  was  $400,000,000.  The  subscribed 
capital  of  the  holding  company  was  but  $30,000,  but  its  author- 
ized capital  was  $400,000,000,  which  was  $122,000,000  in  excess 
of  the  par  value  of  the  stock  of  both  companies.  Four  hundred 
million  dollars  represented  the  exchange  value  of  the  railroad 
stock.  This  stock  of  the  holding  company  was  to  be  issued  for 
the  stock  of  both  companies,  55  per  cent,  of  which  would  go 
to  holders  of  Great  Northern,  and  the  balance,  45  per  cent.,  to 
holders  of  Northern  Pacific  stock. 

Upon  the  pleadings  and  proofs,  the  lower  court,  in  an  elaborate 
and  exhaustive  opinion  by  Judge  Thayer,  concurred  in  by  all 
the  judges,  sustained  the  bill  and  granted  the  relief  substantially 
as  prayed  for.  The  Supreme  Court  affirmed  the  decree  in  a  com- 
prehensive opinion  by  Mr.  Justice  Harlan,  concurred  in  by 
Justices  Browk,  McKenna,  and  Day.  Mr.  Justice  Brewer 
also  voted  for  afiirmance,  writing  a  separate  concurring  opinion. 

Justice  White  wrote  a  dissenting  opinion  concurred  in  by 
Chief  Justice  Fuller,  and  Justices  Peckham  and  Holmes,  the 
latter  writing  also  a  separate  dissenting  opinion. 

The  ITaked  Bight  to  Acquire  Stock  not  Qnestianed. — It  was 

argued  in  behalf  of  defendants  in  the  Merger  case  that  the 
matter  complained  of  was  a  mere  business  transaction  as  to 
th'>  purchase  of  stock  with  which  the  government  of  the  United 
States  had  no  concern.    In  their  behalf  it  was  urged  that,  after 


MERQE&  CA8B.  277 

all^  the  main  que&tion  involved  was  the  right  of  the  Northern 
Securities  Company/  a  New  Jersey  corporation,  to  acquire  and 
hold  stock  in  other  State  corporations.  Mr.  Justice  Harlak,  in 
this  connection,  observed  that  no  person  contended  that  Congress 
could  control  the  mere  acquisition  or  mere  ownei'ship  of  stock  in 
a  State  corporation^engaged  in  interstate  commerce.  That  the 
government  complained,  not  of  the  purchase  of  stock,  but  of 
the  existence  of  a  combination  among  stockholders  of  competing 
railroad  companies  which,  in  violation  of  the  act  of  Congress, 
restrains  interstate  and  international  commerce  through  the 
agency  of  a  common  corporate  trustee  designed  to  act  for  both 
companies  in  repressing  free  competition  between  them.  '^  In- 
dependently of  any  question  of  the  mere  ownership  of  stock,  or 
of  the  organization  of  a  State  corporation,  can  it  in  reason  be 
said  that  such  a  combination  is  not  embraced  by  the  very  terms 
of  the  Anti-Trust  Act.'' 

BiTidends  on  $122,000,000  of  W)atered  Stock.—  It  was  argued 
in  the  Merger  ease  that  there  was  no  intention  on  the  part  of 
defendants  to  create  a  monopoly  or  to  restrain  trade  or  com- 
merce. In  this  connection  it  will  be  observed  that  the  par  value 
of  the  stock  of  the  two  competing  railroads  was  $278,000,000. 
That  the  exchange  value  was  $400,000,000.  It  was  shown  that 
the  stockholders  of  the  two  railroad  companies  would  receive 
for  their  stock  certificates  to  be  issued  by  the  Northern  Securities 
Company  aggregating  $400,000,000,  which  was  the  amount  of 
stock  it  was  authorized  to  issue.  In  this  transaction  the  hold- 
ers of  railroad  stock  would  receive  not  $278,000,000  of  securities' 
stock,  but  $400,000,000  of  the  latter.  In  other  words,  the  rail- 
road stockholders  would  get  not  only  the  par  value  of  their  stock, 
but  by  way  of  bonus,  $122,000,000  of  watered  stock. 

It  will  be  observed  that  by  pooling  the  earnings  of  both  rail- 
roads for  the  benefit  of  the  holders  of  Northern  Securities  stock, 
care  would  be  taken  that  the  holding  corporation  was  vested 
with  power  which  made  it  the  duty  of  the  securities  company 
to  promote  not  the  interest^  of  one  system  at  the  expense  of  the 
other,  but  of  both  at  the  expense  of  the  public.  The  stockholders, 
in  the  language  of  Justice  Harlan,  "will  take  care  that  no 
persons  are  chosen  directors  of  the  holding  company  who  will 
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permit  competition  between  the  constituent  companies.  The 
result  of  the  combination  is  that  all  the  earnings  of  the  constit- 
uent companies  make  a  common  fimd  in  the  hands  of  the  North- 
ern Securities  Company  to  be  distributed  not  upon  the  basis  of 
the  earnings  of  the  respective  constituent  companies^  each  acting 
exclusively  in  its  own  interests,  but  upon  thfe  basis  of  the  certifi- 
cates of  stock  issued  by  the  holding  company.  No  scheme  or 
device  could  more  certainly  come  within  the  words  of  the  act  — 
'  combination  in  the  form  of  a  trust  or  othenvise  *  ♦  •  in 
restraint  of  commerce.'" 

The  earning  of  the  two  railroads  is  the  only  source  from  which 
must  come  the  money  with  which  to  pay  a  dividend  on  the 
$122,000,000  of  watered  stock  in  the  hands  of  the  combine.  The 
money  must  come  from  the  shipper  and  consumer  —  the  general 
public  —  for  there  is  no  other  source. 

The  Holding  Company  a  Mere  Device. —  In  further  answer  to 
the  argument  that  Congress  had  no  power  to  prohibit  the  mere 
acquisition  or  ownership  of  stock  in  a  corporation  engaged  in 
interstate  commerce,  Mr.  Justice  Harian  observes  that  the  gov- 
ernment makes  no  such  contention,  and  takes  no  such  position. 
The  question,  and  the  only  question,  concerned  the  real  nature 
of  the  transaction  and  the  purposes  sought  to  be  accomplished 
by  it.  The  claim  of  the  government  was  that  the  holding  com- 
pany was  a  mere  device  to  cover  an  unlawful  combination  to 
destroy  competition  between  carriers.  The  principal  was  ap- 
plied, that  what  is  forbidden  to  be  done  directly,  cannot  be  ac- 
complished indirectly.    The  court  says : 

"  The  purpose  of  the  combination  was  concealed  under  very 
general  words  that  gave  no  clew  whatever  to  the  real  purposes 
of  those  who  brought  about  the  organization  of  the  securities 
company.  If  the  certificate  of  incorporation  of  that  company 
had  expressly  stated  that  the  object  of  the  company  was  to 
destroy  competition  between  competing  parallel  lines  of  inter- 
state carriers,  all  would  have  seen  at  the  outset  that  the  scheme 
was  in  hostility  to  the  national  authority,  and  that  there  was 
a  purpose  to  violate  or  evade  the  act  of  Congress.  •  ♦  ♦  It 
cannot  be  said  that  any  State  may  give  a  corporation  created 
under  its  laws  authority  to  restrain  interstate  or  international 
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commerce  against  the  will  of  the  nation  as  lawfully  expressed 
by  Congress.    ♦    *    ♦ 

"The  stockholders  of  these  two  competing  companies  disap- 
peared as  such  for  the  moment,  but  immediately  reappeared  as 
stockholders  of  the  holding  company,  which  was  thereafter  to 
guard  the  interest  of  both  sets  of  stockholders  as  a  unit  and  to 
manage,  or  cause  to  be  managed,  both  lines  of  railroad  as  if 
held  in  one  ownership.  Necessarily  by  this  combination  or  ar- 
rangement the  holding  company,  in  the  fullest  sense,  dominates 
the  situation  in  the  interests  of  those  who  were  stockholders 
of  the  constituent  companies;  as  much  so  for  every  practical 
Tpurpose  as  if  it  had  been  itself  a  railroad  corporation  which  had 
built,  owned,  or  operated  both  lines  for  the  exclusive  benefit  of 
its  stockholders.  Necessarily  also,  the  constituent  companies 
ceased  under  such  a  combination  to  be  in  active  competition  for 
trade  and  commerce  along  their  respective  lines,  and  have  be- 
come practically  one  powerful  consolidated  corporation  by  the 
name  of  a  holding  corporation,  the  principal  if  not  the  sole 
object  for  the  formation  of  which  was  to  carry  out  the  purpose 
of  the  original  combination  under  which  competition  between 
the  constituent  companies  would  cease.  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197. 

ConeniriiLg  Opinion. —  Brew£b,  J. —  Mr.  Justice  Brewer 
voted  for  affirmance  in  a  separate  concurring  opinion  in  which 
he  said,  that  while  he  could  not  assent  to  all  that  was  said  in  the 
opinion  of  Justice  Harlan,  he  deemed  the  agreement  to  merge 
the  carrying  corporations  an  unreasonable  combination  in  re« 
&traint  of  interstate  commerce.    Justice  Brewer  said  in  part : 

"  Congiess  did  not  intend  to  reach  and  destroy  those  minor 
contracts  in  partial  restraint  of  trade  which  the  long  course  of 
decisions  at  common  law  had  affirmed  were  reasonable  and  ought 
to  be  upheld.  The  purpose  rather  was  to  place  a  statutory  pro- 
hibition, with  prescribed  penalties  and  remedies,  upon  those 
contracts  which  were  in  direct  restraint  of  trade,  unreasonable, 
and  against  public  policy.  Whenever  a  departure  from  common- 
law  rules  and  definitions  is  claimed  the  purpose  to  make  the  de- 
parture should  be  clearly  shown.  Such  a  purpose  does  not  ap- 
pear, and  such  a  departure  was  not  intended.    ♦    ♦    ♦ 

"  There  was  a  combination  by  several  individuals,  separately 
owning  stock  in  two  competing  railroad  companies,  to  place  the 
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control  of  both  in  a  single  corporation.  The  pnrpoee  to  combine^ 
and  by  combination  destroy  competition^  existea  before  the  or- 
ganization of  the  corporation,  the  securities  company.  That 
corporation,  though  nominally  having  a  capital  stock  of  $400,- 
000,000,  had  no  means  of  its  own;  $30,000  in  cash  was  put  into 
its  treasury,  but  simply  for  the  expenses  of  organization.  The 
organizers  might  just  as  well  have  made  the  nominal  stock  a 
thousand  millions  as  four  hundred,  and  ths  corporation  would 
have  been  no  richer  or  poorer.  A  corporation,  while  by  fiction 
of  law  recognized  for  some  purposes  as  a  person,  and,  for  pur- 
poses of  jurisdiction,  as  a  citizen,  is  not  endowed  with  the  in- 
alienable rights  of  a  natural  person.  It  is  an  artificial  person, 
created  and  existing  only  for  the  convenient  transaction  of  busi- 
ness. In  this  case  it  was  a  mere  instrumentality  by  which  sepa- 
rate railroad  properties  were  combined  under  one  control.  That 
combination  is  as  direct  a  restraint  of  trade  by  destroying  com- 
petition as  the  appointment  of  a  committee  to  regulate  rates. 
The  prohibition  of  such  a  combination  is  not  at  all  inconsistent 
with  the  right  of  an  individual  to  purchase  stock.  The  transfer 
of  stock  to  the  securities  company  was  a  mere  incident,  the 
manner  in  which  the  combination  to  destroy  competition,  and 
thus  unlawfully  restrain  trade,  was  carried  out.'* 

Territory  Affected  by  Merger  Deoinon. — ^The  territory  affected 
by  the  railway  combination  attempted  through  the  instrumental- 
ity of  the  Northern  Securities  Company,  as  trustee  for  the 
merged  lines,  embraced  eighteen  States  between  the  Great  Lakes 
and  the  Pacific  ocean,  to-wit:  Illinois,  Wisconsin,  Missouri, 
Iowa,  Minnesota,  North  Dakota,  South  Dakota,  Kansas, 
Nebraska,  Colorado,  Wyoming,  Montana,  Utah,  Idaho,  Nevada, 
California,  Oregon,  and  Washington.  It  was  shown  that  prior 
to  the  attempted  merger,  and  with  a  view  to  their  final  consoli- 
dation, the  Northern  Pacific  and  Great  Northern  companies 
united  in  the  purchase  of  the  stock  of  the  Chicago,  Burlington 
and  Quincy  Railway  Company,  giving  in  payment  upon  an 
agreed  basis  of  exchange  the  joint  4  per  cent,  bonds  of  the 
Great  Northern  and  Northern  Pacific,  payable  in  twenty  years. 
This  gave  the  combination  control,  by  its  main  line  and  branches, 
of  the  territory  indicated  connecting  at  Omaha,  Kansas  City, 
(^M^yonne,  Denver,  Helena,  Spokane,  and  Portland  with  the 
Union  Pacific  system.  • 

The  merger  agreement,  therefore,  while  it  did  not  embrace 
Within  its  terms  the  Union  Pacific  lines,  gave  the  combination 
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practical  control  of  its  territory  in  the  States  indicated.  The 
map  in  the  front  of  the  book  shows  the  territory  reached  and 
embraced  within  the  proposed  combination  of  the  Northern 
Pacific  and  Great  Northern^  and  the  Chicago^  Burlington  and 
Qnincy^  aggregating^  including  main  line  and  branches^  about 
9,000  miles  of  road.    (See  map  facing  Preface.) 

Merger  Injunotion. —  The  injunction  granted  in  the  Merger 
ease,  embracing  the  relief  prayed  for  by  the  government,  is  as 
follows : 

"That  the  Northern  Securities  Company,  its  officers,  agents, 
servants,  and  employees,  be  and  they  are  hereby  enjoined  from 
acquiring,  or  attempting  to  acquire^!  further  stock  of  either  of 
the  aforesaid  railway  companies;  that  the  Northern  Securities 
Company  be  enjoined  from  voting  the  aforesaid  stock  which  it 
now  holds  or  may  acquire,  and  from  attempting  to  vote  it,  at 
any  meeting  of  the  stockholders  of  either  of  the  aforesaid  railway 
companies,  and  from  exercising  or  attempting  to  exercise  any 
control,  direction,  supervision,  or  influence  whatsoever  over  the 
acts  and  doings  of  said  railway  companies,  or  either  of  them,  by 
virtue  of  its  holding  such  stock  therein;  that  the  Northern 
Pacific  Bailway  Company  and  the  Great  Northern  Railway  Com- 
pany, their  officers,  directors,  servants,  and  agents,  be  and  they 
are  hereby  respectively  and  collectively  enjoined  from  permitting 
the  stock  aforesaid  to  be  voted  by  the  Northern  Securities  Com- 
pany, or  in  its  behalf  by  its  attorneys  or  agents,  at  any  corporate 
election  for  directors  or  officers  of  either  of  the  aforesaid  railway 
companies ;  that  they,  together  with  their  officers,  directors,  ser- 
vants, and  agents,  be  likewise  enjoined  and  respectively  re- 
strained from  paying  any  dividends*  to  the  Northern  Securities 
Company  on  account  of  stock  in  either  of  the  aforesaid  railway 
companies,  which  it  now  claims  to  own  and  hold ;  and  that  the 
aforesaid  railway  companies,  their  officers,  directors,  servants, 
and  agents,  be  enjoined  from  permittinj?  or  suffering  the  North- 
em  Securities  Company  or  any  of  its  officers  or  agents,  as  such 
officers  or  agents,  to  exercise  any  control  whatsoever  over  the 
corporate  acts  of  either  of  the  aforesaid  railway  companies.  But 
nothing  herein  contained  shall  be  construed  as  prohibiting  the 
Northern  Securities  Company  from  returning  and  transferring 

*  The  injunction  as  to  payment  of  dividends  was  subsequently  modified 
in  so  far  as  to  permit  the  payment  of  the  dividends  pending  appeal, 
upon  defendant  giving  a  bond  for  $50,000,  conditioned  to  prosecute  the 
appeal  and  pay  all  damages  resulting  from  the  order  of  modification. 
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to  the  Northern  Pacific  Bailway  Company  and  the  Oreat  North* 
em  Railway  Company,  respectively,  any  and  all  shares  of  stock 
in  either  of  said  railway  companies  which  the  said  The  Northern 
Securities  Company  may  have  heretofore  received  from  such 
stockholders  in  exchange  for  its  own  stock;  and  nothing  herein 
contained  shall  be  construed  as  prohibiting  the  Northern  Securi- 
ties Company  from  making  such  transfer  and  assignments  of  the 
stock  aforesaid  to  such  person  or  persons  as  may  now  be  the 
holders  and  owners  of  its  own  stock  originally  issued  in  exchange 
or  in  payment  for  the  stock  claimed  to  have  been  acquired  by  it 
in  the  aforesaid  railway  companies/^ 

Prafessional  Comment  —  Views  of  Judg^  Dillon  on  Xei^ier 
Decision. —  The  general  interest  everywhere  manifested  by  the 
Merger  decision  was  reflected  in  the  public  press.  Public  men 
and  prominent  lawyers  were  interviewed  and  contributed  to  the 
discussion.  Some  of  their  observations  are  valuable  as  indicat- 
ing the  views  of  the  legal  profession  throughout  the  country 
OP.  a  question  of  universal  interest  and  importance.  Governor 
Van  Zandt,  of  Minnesota,  who  led  the  fight  in  the  suit  brought 
by  his  State  seeking  to  prevent  a  similar  merger,  declared  that 
in  his  opinion  the  decision  meant  more  to  the  people  of  Minne* 
sota  and  the  Northwest  than  any  event  since  the  civil  war.  The 
views  of  counsel  for  other  great  railway  systems  are  of  special 
interest,  in  view  of  the  fact  that  there  have  been  many  consoli- 
dations and  assignments  of  leases  of  railway  companies  in  ac- 
cordance with  State  laws.  In  such  cases,  however,  it  has  always 
been  claimed  that  they  were  sanctioned  by  the  laws  of  the 
States  where  the  consolidation  or  merger  took  place,  and  that 
the  transactions  did  not  directly  restrain  interstate  commerce. 
In  this  connection,  the  views  of  Hon.  John  P.  Dillon,  former 
judge  of  the  United  States  Circuit  Court,  are  interesting.  Judge 
Dillon  is  known  as  one  of  the  foremost  railroad  lawyers,  and 
represents  the  Gould  interests.  He  is  a  well-known  author, 
having  written  **  Dillon  on  Municipal  Corporations''  and  other 
valuable  works,  including  his  "American  Jurisprudence.*' 

From  the  standpoint  of  counsel  for  a  vast  system  of  rail- 
ways the  views  of  Judge  Dillon  will  attract  attention.  Hia 
opinion  on  the  Merger  decision  was  sought  by  the  New  York 
Heraij).  He  prepared  for  that  great  newspaper  the  following 
statement,  which  was  published  in  its  issue  of  March  15,  1904; 
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DeciBion  not  a  Precedent. —  "  Every  judicial  decision  must  be 
construed  with  reference  to  the  particular  facts  on  which  such 
decision  is  rendered.  The  Northern  Securities  case,  in  its  facts, 
is  limited  to  a  case  of  a  corporation  not  owning  any  railway,  and 
not  organized  to  do  any  business  of  its  own,  and  not  having  any 
substantial  capital  of  its  o\^ti,  but  created  expressly  to  act  as  a 
custodian  or  holder  of  the  shares  of  two  paralW  and  competing 
railroad  companies,  and  to  control  the  same  through  the  corpo- 
rate organization  of  such  holding  company,  contrary  to  the  Con- 
stitutions and  statutes  of  the  States  which  created  such  parallel 
and  competing  companies. 

'^  For  no  other  case  would  this  Northern  Securities  be  what 
lawyers  would  call  a  precedent;  that  is,  it  would  not  necessarily 
control  cases  not  like  it  in  its  essential  facts.  The  Northern 
Securities  decision,  therefore,  has  no  necessary  application  to 
ordinary  railway  consolidations,  leases,  and  purchases  author- 
ized to  be  made  and  made  in  conformity  with  the  laws  of  the 
States  which  created  the  railways  and  in  which  they  are  situated. 

Majority  Opinion  LogioaL —  "  The  opinion  of  the  majority  of 
the  court  in  the  Northern  Securities  case  is  the  necessary  or 
almost  inevitable  logical  efEect  of  the  prior  decisions  of  the  Su- 
preme Court  in  the  Trans-Missouri  Association  and  Joint  Traffic 
eases.  Tn  those  cases,  notwithstanding  the  arguments  against 
the  views  which  a  majority  of  the  court  reached,  which  were 
made  by  Mr.  Phelps,  Mr.  Choate,  Mr.  Carter,  and  myself,  a 
majority  of  the  court  reached  the  conclusion  that  the  Sherman 
Anti-Trust  Act  included  all  contracts  in  restraint  of  interstate 
commerce  or  trade,  even  though  such  contracts  were  in  and  of 
themselves  reasonable. 

"  Considering  the  judges  who  took  part  in  the  Trans-Missouri 
Association  and  Joint  Traffic  cases,  and  the  judges  taking  part 
in  the  recent  Northern  Securities  decision,  I  cannot  interpret 
the  recent  decision  otherwise  than  as  marking,  or  if  not  actually 
marking,  foreshadowing  a  recession  from  the  extreme  high-water 
mark  of  those  cases,  in  so  far  aa  they  hold  that  the  Anti-Trust 
Act  of  Congress  prohibits  any  and  all  reasonable  arrangements, 
even  though  they  are  not  in  restraint  of  trade  —  a  recession  that, 
it  seemed  to  me,  was  bound  to  come. 

Decision  will  Prove  a  Benefit.—  "  All  the  circumstances,  as 
well  as  the  language  of  the  various  judges  in  the  recent  opinions, 
make  it  clear  to  my  mind  that  the  Northern  Securities  case  is 
not  a  precedent ;  that  is,  that  it  will  not  necessarily  control  any 
other  case  where  the  facts  are  essentially  different.  Thus  viewed 
this  decision  should  not  cause  alarm  or  unsettle  railway  values. 
Thus  limited — to  express  simply  my  own  impressions  and  views 
—  it  will  probably  prove  in  the  long  run  a  benefit  to  railway 
properties  and  investments  and  possibly  to  the  public  at  large. 
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"  Uncontrolled  power  in  a  few  men  6y  any  form  of  corporate 
device  to  control  the  railway  systems  of  a  great  country  is  a 
power  too  great  to  be  compatiSble  with  the^  public  weal,  aiid  one 
which  would  not  be  permanently  endured  by  the  people. 

^^  Confining  the  case  to  its  precise  circumstances,  and  extend- 
ing it  no  further,  I  answer  your  question  as  to  whether  it  nas  the 
approval  of  my  judgment  as  a  lawyer  by  saying  yes,  and  i  repeat 
that  I  do  not  think  it  can  successfully  be  used  to  deieat  pre- 
existing or  other  arrangements  made  under  the  authority  of  the 
laws  of  the  several  States  in  the  way  of  consolidations,  leiises,  and 
otherwise  which  were  not  intended  to,  and  do  not  directly  — 
mark  my  words,  I  say  directly  —  actually  interfere  with  inter- 
state commerce/' 

The  Beef  Tnut —  One  of  the  most  formidable  of  the  modem 
industrial  combinations  whose  transactions  have  been  the  sub- 
ject of  judicial  inquiry  is  the  combination  familiarly  called  the 
Beef  Trust.  It  is  more  widely  known  than  other  combinations, 
for  the  reason  that  its  operations  affect  the  meat  supply  of  the 
country.  The  price  of  meat  presents  a  question  of  uitiversal 
interest.  It  is  claimed  that  in  committee  the  trust  daily  fixes 
the  price.  The  litigation  with  respect  to  the  legality  of  this  com- 
bination is  pending  in  the  Supreme  Court  of  the  United  States, 
but  has  not  yet  been  argued.  The  trust  suffered  defeat  in  the 
United  States  Circuit  Court,  northern  district  of  Illinois^  in 
a  suit  brought  in  behalf  of  the  United  States,  in  which  Judge 
Grosscup,  applying  the  rules  laid  down  in  the  Addyston  Pipe 
case  in  which  the  mode  of  transacting  business  was  similar  to 
that  employed  by  the  beef  trust,  granted  an  injunction  perpet- 
ual, forbidding  the  continuance  of  the  acts  of  defendants  set 
forth  in  the  bill. 

The  court,  in  granting  the  relief  prayed  for,  held  that  com* 
merce  includes  the  sale  or  exchange  of  commodities,  but  is  not 
restricted  to  specific  acts  of  sale  or  exchange.  It  includes  in- 
tercourse —  all  the  initiatory  and  intervening  acts,  instrumental- 
ities, and  dealings  —  which  bring  about  such  sale  or  exchange. 
When  sucli  commerce  is  between  parties  from  different  States, 
or  is  affected  by  transportation  from  State  to  State,  it  becomes 
'•'  commerce  between  the  States  "  which  Congress  has  power  to 
regulate  within  the  meaning  of  the  Sherman  Act.  United 
States  V.  Swift,  122  Fed.  Rep.  529  (April,  1903,  Cir.  Ct  No. 
Diet.  111.). 
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The  case  cited  arose  upon  demurrer  to  the  bills,  and  a  motion 
by  plaintiff  for  an  injunction.  The  court  overruled  the  de- 
murrers and  granted  a  preliminary  injunction  restraining  the 
acts  complained  of.  It  was  alleged  that  defendants,  who  included 
seven  corporations,  one  co-partnership,  and  twenty-three  other 
persons,  controlled  60  per  cent,  of  the  trade  in  fresh  meats  in 
the  United  States.  They  were  engaged  in  the  purchase  of  live 
slock  from  various  States,  which  were  converted  into  fresh  meat 
which  was  sold  by  defendants,  or  through  their  agents,  to  con- 
sumers in  different  States.  These  facts  were  held  to  constitute 
interstate  commerce.  The  court  held  that  the  character  of  such 
transactions  is  not  altered  by  the  fact  that  the  fresh  meats  in 
the  hands  of  agents  may  be  subject  to  ordinary  State  taxation. 
Because  an  article  of  commerce  can  be  taxed  it  does  not  follow, 
from  that  fact  alone,  that  it  is  not  subject  to  Federal  control  as 
interstate  commerce.  Commerce,  whether  interstate  or  domestic, 
is  subject  to  the  police  power  and  taxing  power  of  the  State.  So 
long  as  the  exercise  of  such  power  does  not  restrain  or  regulate 
interstate  commerce  and  Federal  control  it  nuy  be  lawfully  ex- 
ercised. Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211 ; 
Austin  V.  Tennessee,  179  U.  S.  349;  Prentice  &  Egan  on  Com- 
merce Clause,  page  27.    lb. 

Beef  Trait  an  Unlawful  Combination. —  On  the  branch  of  the 
cose  in  which  defendants  claimed  that  they  were  not  an  unlaw- 
ful combination,  it  was  alleged  that  they  were  guilty  of  the  fol- 
lowing acts :  (a)  Directing  their  purchasing  agents  to  refrain 
from  bidding  against  each  other  at  auction  sales  of  live  stock; 
(6)  in  bidding  up  the  price  of  such  stock  for  a  few  days  at  a 
time  to  induce  large  shipments,  and  then  ceasing  to  bid  to  obtain 
the  stock  thus  shipped  at  less  than  ruling-market  prices;  (c)  in 
agreeing  upon  prices  to  be  adopted  by  all,  and  restricting  the  out- 
put or  quantities  of  meat  shipped ;  (d)  in  directing  uniform  prices 
for  cartage  and  delivery  throughout  the  United  States  as  a  device 
t'l  increase  the  price  to  dealers  and  consumers,  and  (e)  in  nego- 
tiating with  carriers  for  secret  rebates  on  their  enormous  ship- 
ments, thus  bringing  about  unjust  discrimination  against  other 
shippers  and  competitors  for  the  purpose  of  stifling  and  destroying 
competition.    The  court,  Grosscup,  J.,  held  that  these  facts  con- 


286  SHEBMAN  ACT SEC.    !• 

Btituted  an  unlawful  combination  and  conspiracy  within  the 
meaning  of  the  Sherman  Act  because  it  was  in  restraint  of  trade 
and  commerce.  Whether  such  restraint  was,  or  was  not,  unrea- 
sonable was  wholly  immaterial.  United  States  v.  Trans-Missouri 
Assn.,  166  U.  S.  290;  United  States  v.  Joint  Traffic  Assn.,  171 
n.  S.  558.  The  court  held  that  the  bill  of  complaint  charged  an 
unlawful  conspiracy  and  combination  in  restraint  of  trade  and 
commerce  within  the  meaning  of  the  Sherman  Act,  overruled 
the  demurrers  interposed  by  defendants,  and  granted  a  pre- 
liminary injunction.  United  States  v.  Swift,  122  Fed.  Eep.  529 
(April,  1903,  Cir.  Ct.  No.  Dist.  111.). 

Pleadings  —  Beef  Trust  Case. —  The  petition  filed  on  behalf 
of  the  United  States  in  the  Beef  Trust  case  may  be  summarized 
as  follows : 

First.  "  That  at  the  time  of  its  filing  they  had  been  and  then 
were  engaged  in  the  business  of  buying  live  stock  at  divers 
points  throughout  the  United  States,  where  stockyards  existed, 
and  slaughtering  the  same  at  such  places  in  different  States  and 
converting  the  same  into  fresh  meats  for  human  consumption. 

Second.  "  That  they  had  been  and  then  were  engaged  in  the 
business  of  selling  such  fresh  meats  at  the  places  where  prepared, 
tD  dealers  and  consumers  in  divers  other  States  and  Territories 
of  the  United  States  and  in  foreign  countries,  and  shipping  the 
same  when  so  sold,  from  said  places  of  preparation  to  such  dealers 
and  consumers,  pursuant  to  such  sales,  and  were  thus  engaged 
in  trade  and  commerce  among  the  several  States  and  Territories 
and  with  foreign  nations. 

Third.  "  That  they  had  been  and  then  were  engaged  in  the 
business  of  shipping  such  fresh  meats  from  said  points  where 
so  prepared,  by  common  carriers  to  the  respective  agents  of  the 
defendants  located  at  and  near  the  principal  markets  of  such 
meats  in  other  States  and  Territories  and  in  foreign  countries  for 
sale  by  those  agents  in  those  markets  to  dealers  and  consumers, 
which  they  there  sold  through  their  agents  and  were  thus  en- 

?iged  in  trade  and  commerce  among  the  several  States  and 
erritories  and  with  foreign  nations. 

Fourth.  ''That  of  the  total  volume  of  trade  and  commerce 
among  the  said  States  and  Territories  in  fresh  meats  the  said 
defendants  together  controlled  about  60  per  cent. 

Fifth.  "That  as  to  such  trade  and  commerce  among  the 
several  States  and  Territories  and  foreign  nations  in  fresh  meats, 
the  said  defendants  should,  and  but  for  the  acts  hereinafter  com- 
plained of  would  be,  and  remain  in  competition  with  each  other. 
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Sixth.  ^^  That  said  defendants^  in  violation  of  the  act  of  Con- 
gress of  July  2, 1890,  chap.  647,  26  Stat.  209  (U.  S.  Comp.  Stat. 
1901,  p.  3200),  and  in  order  to  restrain  competition  among 
themselves  as  to  the  purchase  of  live  stock  necessary  to  the  pro- 
duction of  the  meats  produced  by  them,  have  engaged  in  and  in- 
tended to  continue  an  unlawful  combination  and  conspiracy 
between  themselves  for  directing  and  requiring  their  respective 
purchasing  agents  at  the  said  several  stockyards  and  markets 
where  they  customarily  purchase  such  live  stock,  which  live 
stock  is  produced  and  owned  principally  in  other  States  and 
Territories  of  the  United  States,  and  shipped  by  the  owners 
thereof  to  such  stockyards  for  competitive  stde,  to  refrain  from 
bidding  against  each  other  when  maldng  purchases  of  such  live 
stock,  and  by  these  means  inducing  and  compelling  the  owners 
of  such  live  stock  to  sell  the  same  at  less  prices  than  they  would 
receive  if  such  bidding  were  competitive;  which  combination 
and  conspiracy  is  in  restraint  of  trade  and  commerce  among  the 
several  States,  etc. 

Seventh.  '^  That  said  defendants,  in  further  violation  of  said 
act,  and  in  order  to  further  restrain  competition  among  them- 
selves, which  would  otherwise  exist,  as  to  the  purchase  of  live 
stock  necessary  to  the  production  of  the  meats  produced  by  them, 
have  engaged  in  and  intend  to  continue  an  unlawful  combination 
and  conspiracy  among  themselves  for  bidding  up  through  their 
agents  the  prices  of  live  stock  for  a  few  days  at  said  stockyards, 
thereby  inducing  shippers  from  other  States  and  Territories  to 
make  large  shipments  of  such  live  stock  to  such  stockyards, 
and  then  refrain  from  bidding  up  such  live  stock,  and  thereby 
obtaining  such  live  stock  at  prices  much  less  than  it  would  bring 
in  the  regular  way  of  trade. 

Eighth.  "  That  said  defendants,  in  further  violation  of  said 
act,  and  in  order  to  restrain  and  destroy  competition  among 
themselves  as  to  such  trade  and  commerce  and  to  monopolize  the 
same,  have  engaged  in  and  intend  to  continue  an  unlawful  com- 
bination and  conspiracy  to  arbitrarily,  from  time  to  time,  lower 
and  fix  prices,  and  maintain  uniform  prices  at  which  they  will 
sell,  directly  or  through  their  respective  agents,  such  fresh  meats 
to  dealers  and  consumers  throughout  said  States  and  Territories 
and  foreign  countries.  That  the  arbitrary  raising,  lowering,  fix- 
ing, and  maintaining  of  said  prices  is  eifected  through  the  action 
of  divers  of  their  agents  in  secretly  holding  periodical  meetings, 
and  there  agreeing  upon  the  prices  to  be  adopted  by  said  defend- 
ants respectively  in  such  trade  and  commerce,  which  said  prices 
are  notified  by  letters  and  telegrams,  and  are  adhered  to  in  their 
Bales,  which  are  made  directly,  and  among  other  wa3rs;  and  by 
coUusively  restricting  and  curtailing  the  quantities  of  such  meats 
Bhipped  by  them  in  pursuance  of  such  combination,  and  imposing 
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against  each  other  divers  penalties  for  any  deviations  from  snch 
prices^  and  establishing  a  uniform  rule  for  the  giving  of  credit 
to  dealers  throughout  the  said  States  and  Territories  and  foreign 
countries,  and  for  the  conduct  of  the  business  of  such  dealera, 
with  penalties  for  violation  thereof,  by  notifying  each  other 
of  the  delinquencies  of  said  dealers,  and  keeping  what  is  com- 
monly known  as  a  'black  list'  of  such  delinquents,  and  refus- 
ing to  sell  meats  to  any  of  such  delinquent  dealers. 

Ninth.  ''And  the  said  defendants,  in  violation  of  the  provi- 
sions of  the  said  act,  have  engaged  in,  and  intend  to  continue,  an 
unlawful  combination  and  conspiracy,  to  direct  and  require  their 
respective  agents  at  and  near  many  of  the  markets  for  such  fresh 
meats  throughout  the  United  States  and  Territories  to  arbi* 
trarily  make  and  impose  uniform  charges  for  cartage  for  de- 
liveiy,  upon  making  such  sales  to  dealers  and  consumers  in  those 
markets  of  the  meats  shipped  to  them  through  said  agents  bj 
the  said  defendants  respectively  from  their  several  points  of 
preparation,  thereby  increasing  the  charges  for  such  meats  to 
said  dealers  and  consumers. 

Tenth.  "  That  notwithstanding  the  common  carriers  by  rail- 
road subject  to  the  provisions  of  the  laws  of  the  United  States  for 
the  regulation  of  commerce  have  established  and  published  their 
schedule  of  rates,  fares,  and  charges  for  the  transportation  of 
live  stock,  and  for  the  transportation  of  meats,  which  are  the  only 
Lawful  rates  for  such  transportation,  the  said  defendants,  in- 
tending thereby  to  monopolize  the  commerce  aforesaid,  and  pre- 
vent competition  therein,  have  made  and  are  making  agreements 
and  arrangements  with  divers  officers  and  agents  of  such  common 
carriers  whereby  the  said  defendants  were  to  receive,  and  will 
continue  to  receive,  by  means  of  rebates  and  other  devices,  unlaw- 
ful rates  for  such  transportation,  less  than  the  lawful  rates, 
which  rebates  they  divide  among  themselves  and  will  continue 
to  do  so  unless  restrained  by  the  injunction  of  this  court,  which 
IS  a  scheme  to  monopolize,  and  also  a  combination  and  con- 
spiracy in  restraint  of  trade  and  commerce  among  the  several 
States  and  Territories  and  with  foreign  nations. 

Eleventh.  "  That  the  said  defendants  now  are,  and  for  yeara 
past  have  been,  in  combination  and  conspiracy  with  each  other 
and  with  the  railroad  companies  and  others  to  complainant  un- 
known, to  obtain  a  monopoly  of  the  supply  and  distribution  of 
fresh  meats  throughout  the  United  States  and  its  Territories  and 
foreign  countries,  to  that  end  the  defendants  do  and  will  arti- 
ficially restrain  such  commerce  and  put  in  force  abnormal,  un- 
n^nsonable  and  arbitrary  regulations  for  the  conduct  of  their 
own  and  each  other's  business,  eflFecting  the  same  from  the  ship- 
n»ent  of  the  live  stock  from  the  plains  to  the  final  distribution  of 
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the  meats  to  the  consumer.    All  to  the  injury  of  the  people  and 
in  defiance  of  law.^' 

Oronnds  of  demnner.— To  this  petition  five  of  the  defend* 
ant  corporations  filed  joint  and  several  demurrers^  the  grounds  of 
which  are  as  follows : 

"  The  bill  of  complaint  does  not  allege  any  contract,  combina- 
tion, or  conspiracy  in  restraint  of  interstate  or  foreign  trade  or 
commerce  within  the  meaning  of  said  act  of  Congress  of  July  2, 
1890,  chap.  647,  26  Stat  209  (U.  S.  Comp.  Stat.  1901,  p. 
3200). 

^*  The  bill  of  complaint  does  not  allege  any  acts  of  defendants 
monopolizing  or  attempting  to  monopolize,  or  combining  or  con* 
spiring  to  monopolize  any  part  of  such  trade  or  commerce  within 
the  meaning  of  said  act. 

^'  If  the  act  of  Congress  in  question  should  be  given  a  con- 
struction which  would  sustain  this  bill  of  complaint  such  act 
would  violate  the  provisions  of  the  Constitution  of  the  United 
States. 

"  Said  bill  is  multifarious. 

"  There  is  a  misjoinder  of  causes  of  action  and  of  persons  in 
said  bill,  as  alleged  in  said  demurrers. 

"  The  said  bill  of  complaint  and  the  allegations  and  charges 
therein  are  not  sufficiently  definite  or  specific,  but  are  too  general 
and  indefinite.'^ 

Beef  Trust  Injunction. —  The  injunction  was  granted  by 
Judge  Orosscup  in  the  Swift  case  in  April,  1903,  and  was  made 
permanent  May  26,  1903.    The  injunction  is  as  follows : 

^'  That  [names  defendants,  seven  corporations,  one  co-partner- 
ship, and  twenty-three  other  persons]  and  each  of  them,  their 
respective  agents  and  attorneys  and  all  persons  acting  or  claim- 
ing to  or  assuming  to  act  under  their  authority,  or  that  of  any 
of  them,  be  enjoined  and  restrained  from  entering  into,  taking 
pert  in,  or  performing  any  contract,  combination,  or  conspiracy, 
the  purpose  or  effect  of  which  will  be  as  to  trade  and  commerce 
in  fresh  meats  a  restraint  of  trade  or  commerce  among  the 
several  States,  Territories  and  the  District  of  Columbia,  either 
by  directing  or  requiring  their  respective  agents  to  refrain  from 
bidding  against  each  other  in  the  purchase  of  live  stock,  or 
coUusively  and  by  agreement  refraining  from  bidding  against 
each  other  at  such  sales  or  by  arbitrarily  raising  or  lowering 
prices,  or  fixing  uniform  prices  at  which  said  meats  will  be 
sold,  either  directly  or  indirectly  through  their  respective  agents, 
or  by  curtailing  the  quantity  of  such  meats  shipped  to  such  mar- 
19 
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kets  and  agents,  or  by  imposing  penalties  for  deviations  from, 
prioes;  or  by  establishing  and  maintaining  uniform  rules  for 
the  giving  of  credit  to  dealers  in  such  makers,  or  by  imposing 
uniform  charges  for  cartage  and  delivery  of  such  meats  to  d^der? 
and  consumers,  or  by  any  other  method  or  device  the  purpose  and 
effect  of  which  is  to  restrain  trade  and  commerce  as  aforesaid.*' 
The  second  paragraph  of  the  injunction  enjoined  them  from 
iieceiving  rebates  from  railroad  companies,  the  effect  of  which 
was  to  give  them  a  monopoly  by  middng  it  impossible  for  out- 
siders to  compete. 

Coal  Trust  Illegal. —  A  contract  was  made  by  a  number  of  per- 
sons engaged  in  mining  coal  and  making  coke,  whereby  a  cor- 
poration agreed  to  take  the  entire  output  of  the  mines  and  ovens  of 
the  other  parties,  which  is  intended  for  the  "  western  shipment/' 
It  also  agreed  to  sell  the  same  in  certain  States  at  not  less  than 
a  minimum  price  to  be  fixed  by  an  executive  committee  under 
the  contract,  the  seller  agreeing  to  pay  over  to  the  producers 
the  entire  proceeds  over  a  fixed  price  per  ton,  the  selling  cor- 
poration agreeing  to  keep  the  overplus  as  and  for  its  compensa- 
tion. The  purpose  of  the  agreement  was  stated  to  be  "  to  enlarge 
the  Western  Market." 

The  Attorney-General  filed  a  bill  in  equity  to  dissolve  the 
combination,  and  for  an  injunction  perpetual  to  enjoin  the 
execution  of  the  contract  as  an  unlawful  conspiracy  in  restraint 
of  trade.  Held,  that  the  contract,  in  so  far  as  it  affected  inter- 
state trade  and  commerce  was  in  restraint  of  trade  and  com- 
merce, and  was  illegal  and  void.  That  the  agreement  was  in 
actual  restraint  of  trade  and  commerce,  and  that  an  injunction 
issue  restraining  defendants  from  selling  and  shipping  coal 
and  coke  into  other  States  under  the  contract,  and  that  the 
combination  of  defendants  thereunder  be  dissolved.  (August  31, 
1900.)     United  States  v.  Chesapeake  Co.,  105  Fed.  Bep.  93. 

Act  Eetroactive. — The  Sherman  Act  operates  upon  contracts 
in  existence  at  the  time  of  its  passage.  The  fact  that  such  agree- 
ments were  made  prior  to  the  passage  of  the  act  is  immaterial. 
,The  statute  creates  a  remedy,  and  if  the  mischief  to  be  corrected 
exists,  the  courts  may  apply  the  remedy,  even  though  the  con- 
tract giving  rise  to  the  acts  complained  of  were  made  before 
the  act  was  passed.  United  SUUes  v.  Tfwis-Missauri  Freight 
Assn.,  166  TJ.  S.  290. 
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Act  Applies  to  Common  Camen. —  The  Sherman  Act  applies 
to  every  contract  or  combination  in  restraint  of  interstate  or 
foreign  commerce,  whether  made  or  entered  into  by  common 
carriers  engaged  solely  in  transportation  or  by  persons  or  cor- 
porations engaged  in  the  manufacture,  purchase,  and  sale  of 
commodities.  The  act  prohibits  agreements  if  th^y  are  in  re- 
straint of  such  trade,  whether  the  agreements  in  themselves 
are  reasonable  or  unreasonable.  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  290. 

Eighteen  railroad  companies  operating  competing  lines  formed 
an  association  designated  the  Trans-Missouri  Freight  Association 
for  the  purpose  of  establishing  and  maintaining  uniform  rateB 
and  preventing  rate  cutting,  and  providing  penalities  to  be 
imposed  upon  members  for  a  violation  of  its  rules.  The  agree- 
ment did  not  provide  for  pooling  freights  or  dividing  the  aggre- 
gate proceeds  of  the  pool.  In  that  regard  the  agreement  did  not 
violate  the  Interstate  Commerce  Act.  (§5.)  The  agreement 
was  filed  with  the  Interstate  Commerce  Commission,  and  the 
schedule  of  rates  therein  agreed  upon  was  posted  and  published. 
The  United  States  filed  a  bill  praying  for  a  dissolution  of  the 
association,  and  to  have  the  agreement  declared  illegal  as  in 
restraint  of  trade  and  commerce  in  violation  of  the  Sherman 
Anti-Trust  Law.  That  it  was  oppressive,  intended  to  increase 
rates,  and  stifle  competition,  and  created  a  monopoly.  Defend- 
ants claimed  that  the  agreement  was  not  forbidden  by  the  Inter- 
state Commerce  Act,  that  the  Sherman  Act  did  not  apply  to 
common  carriers,  and  that  the  agreement  was  in  itself  reason- 
able and  just,  and  that  the  association  had  been  dissolved  pending 
the  appeal.  The  bill  was  dismissed  below ;  the  judgment  affirmed 
in  the  Circuit  Court  of  Appeals.  The  Supreme  Court  reversed 
the  judgment,  and  held  that  by  its  terras  the  Sherman  Act  em- 
braced every  contract  in  restraint  of  trade,  whether  made  by  com- 
mon carriers  or  manufacturers  and  dealers  engaged  in  the 
purchase  and  sale  of  commodities.  That  if  the  agreement  com- 
plained of  was  in  restraint  of  trade,  it  was  condemned  by  the 
act  whether  it  was  regarded  in  itself  as  reasonable  or  unrea- 
sonable. That  the  Sherman  Act  did  not  conflict  with  the 
Interstate  Commerce  Act,  but  was  in  harmony  with  it.    Ih. 

It  was  held  further  that  the  mere  fact  that  the  association 
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had  been  dissolved  pending  the  appeal  did  not  oust  the  court 
of  jurisdiction  to  pass  upon  the  validity  of  the  agreement  com- 
plained of.  That  the  United  States  had  rights  with  respect  to 
the  questions  involved,  of  which  it  could  not  be  deprived  by  acts 
of  defendants  in  voluntarily  dissolving  their  association.    lb. 

Injonotion  —  Violation  of  Skennan  Act  will  not  Befeat 
Bight  to. —  The  charge  that  a  plaintifE  seeking  an  injunction  to 
restrain  defendant  from  manufacturing  or  selling  certain 
electrical  appliances  in  violation  of  plaintiflPs  patents  is  guilty 
of  a  violation  of  the  Sherman  Anti-Trust  Law  of  July 
2,  1890,  is  no  reason  why  the  court  should  not  restrain 
defendant  from  infringing  the  patent.  It  is  diflBcult  to  under- 
stand, said  the  court,  how  or  why  a  violation  of  the  Sherman 
Anti-Trust  by  this  complainant,  if  there  has  been  such  a  vio- 
lation, confers  any  right  on  defendant  to  infringe  this  patent, 
nor  will  the  fact  that  defendants  are  amply  responsible  and  able 
to  respond  in  damages  defeat  plaintiffs  right  to  an  injunction 
which  is  the  appropriate  and  adequate  remedy.  Oen.  Electric  Co. 
V.  Wise,  119  Fed.  Rep.  922. 

Ticket  Soalping  —  Fooling  as  a  Defense  to  an  Action  against 
Ticket  Brokers. —  It  is  a  defense  to  a  suit  in  equity  brought  by 
the  carrier  for  an  injunction  to  restrain  defendants,  who  were 
ticket  brokers,  from  selling  portions  of  non-transferable  tickets 
at  cut  rates,  that  plaintiffs  in  issuing  such  tickets  were  guilty  of 
an  unlawful  conspiracy  against  trade  and  commerce  in  violation 
of  the  Sherman  Act.  Delaware  Railroad  v.  Frank,  110  Fed.  Bep. 
089  (August,  1901,  Cir.  Ct.  No.  Dist.  K  Y.). 

Plaintiff,  a  carrier  and  citi25en  of  Pennsylvania,  sued  sixty- 
one  defendants,  alleging  that  they  were  citizens  of  New  York 
doing  business  at  Buffalo,  for  an  injunction  to  restrain  them  from 
selling  non-used  portions  of  excursion  tickets  for  a  round  trip  to 
the  Pan-American  Exposition  at  Buffalo,  wliich  tickets  were 
issued  at  reduced  rates  and  were  made  non-transferable,  and 
good  only  for  a  limited  period.  The  tickets  were  issued  by  plain- 
tiff in  conjunction  with  other  carriers.  Defendants  objected  to 
the  jurisdiction  on  the  ground  that  some  of  the  defendants  were 
citizens  of  Pennsylvania,  the  same  State  in  »vhich  plaintiff  i«- 
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Bided,  as  to  whom  the  court  had  no  jurisdiction,  there  being  no 
diversity  of  citizenship,  and  no  Federal  question  being  involved. 
That  in  dismissing  the  bill  as  to  some  of  the  defendants  the  court 
must  dismiss  as  to  all  for  want  of  jurisdiction.  Defendants 
claimed  also  that  in  issuing  the  tickets,  which  were  the  subject  of 
the  injunction  sought,  defendants,  in  conjunction  with  other 
carriers,  were  engaged  in  an  unlawful  combination  and  con- 
spiracy in  open  violation  of  the  Anti-Trust  Law,  known  as  the 
Sherman  Act,  in  pooling  issues  and  creating  a  monopoly.  De- 
fendants claimed  that  he  who  comes  into  equity  must  come  with 
clean  hands,  and  that  plaintiff  could  not  violate  the  law,  in 
issuing  tickets,  and  then  invoke  the  power  of  a  court  of  equity 
to  secure  the  aid  of  such  court  to  enable  it  to  consummate 
and  continue  their  unlawful  acts.  It  was  claimed  that  plaintiff 
was  a  member  of  the  "  Trunk  Line  Association  ^^  and  was  also 
a  member  of  the  "Trunk  Line  Committee.^^  That  the  asso- 
ciation was  engaged  in  pooling  railway  rates  and  fares  for 
transportation,  to  avoid  competition  between  the  several  lines 
controlled  by  the  association,  which  acted  through  a  trunk  line 
passenger  committee,  composed  of  the  general  passenger  agents 
of  the  principal  roads.  That  the  rates  and  conditions  of  the 
Pan-American  round-trip  excursion  tickets  were  fixed  by  such 
combinations  arranged  to  stifle  competition  in  rates  and  an 
agreed  pro  rata  division  of  all  receipts  from  the  sale  of  such 
tickets.  That  plaintiff  acted  also  in  conjunction  with  the  Cen- 
tral Passenger  Association.    These  facts  were  not  denied.    76. 

The  court  held,  that  upon  the  undisputed  facts,  the  tickets, 
which  were  the  subject-matter  of  the  action,  were  issued  in  pur- 
suance of  a  combination  and  agreement  expressly  forbidden  by 
law.  The  plaintiff  could  not  invoke  the  aid  of  a  court  of  equity 
to  enable  them  to  consummate  an  act  which  the  law  forbids,  and 
which  is  declared  to  be  unlawful.  That  complainant  did  not 
come  before  the  court  with  clean  hands  and  must,  therefore,  be 
relegated  to  a  court  of  law.    Injunction  vacated.    Ih. 

As  to  the  question  of  jurisdiction  the  court  held  that  it  might 
dismiss  the  bill  as  to  those  residing  in  the  same  State  in  which 
plaintiff  resided,  and  retain  jurisdiction  as  to  the  remaining  de- 
fendants, if  this  could  be  done  without  prejudice  to  the  remain- 
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ing  defendants^  and  the  presence  of  the  excluded  defendants  was 
not  essential  or  indispensable  or  prejudicial  to  the  entry  of  a 
decree  against  the  remaining  defendants.    lb. 

State  Anti-Trast  Law  —  ProtTiiions  of,  cannot  be  Inyoked 

Collaterally. —  Before  a  defendant  can  evade  the  payment  of  pur- 
chase price  of  commodities  actually  received  on  the  ground  that 
the  seller  is  a  trust  or  combination  in  restraint  of  trade  contrary 
to  the  provisions  of  a  State  statute  (Anti-Tru«t  Law  of  Illinois,, 
act  of  1891),  there  should  be  an  adjudication  of  a  competent 
tribunal  in  a  direct  proceeding  instituted  for  that  purpose,  deter- 
mining that  such  seller  is  a  trust  or  combination  within  the 
statute.  When  sued  for  the  purchase  price  of  commodities,  the 
defendant  cannot,  by  way  of  defense,  plead  that  plaintiff  is  a 
trust  within  a  State  statute  as  the  issue  pleaded  is  collateral  to 
issue  tendered  by  the  plaintiff.  Lafayette  Bridge  Co.  v.  City  of 
Streator,  105  Fed.  Bep.  729. 

§  2.  Miademeanor  to  Combine —  Every  person  who  shall 
monopolize,  or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  other  person  or  persons,  to  monopo- 
lize any  part  of  the  trade  or  commerce  among  the  sev- 
eral States,  or  with  foreign  nations,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  pmiishments,  in  the  discretion  of  the 
court. 

Criminal  Liability  —  Imprisonment. —  Section  2  of  the  Sher- 
man Act  which  declares  a  violation  of  its  provisions  to  be  a  mis- 
demeanor, prescribes  imprisonment  as  one  of  the  penalties.  The 
court  may  impose  a  fine  not  exceeding  $5,000  or  imprisonment 
not  exceeding  one  year,  or  both  fine  and  imprisonment  in  the 
discretion  of  the  court. 

The  imprisonment  penalty  was  abolished  by  section  1  of  the 
Elkins  Act  (ante,  page  134)  in  so  far  only  as  relates  to  viola- 
tions of  the  Interstate  Commerce  Act  or  section  1  of  the  Elkins 
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Act.  The  clause  of  the  latter  act,  however,  abolishing  imprison- 
ment as  a  penalty,  does  not  in  terms  extend  to  the  Sherman  Act 
or  to  any  of  its  provisions.  It  abolishes  the  punishment  by  im« 
prisonment  only  in  case  of  convictions  imder  the  Interstate 
Commerce  Act  or  amendments  thereto,  or  for  offenses  under 
section  1  of  the  Elkins  Act. 

§  3.  Contract  in  Bestraint  of  Trade,  Illegal  —  Penalty.-- 
Every  contract,  combination  in  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce 
in  any  Territory  of  the  United  States  or  of  the  District 
of  Columbia,  or  in  restraint  of  trade  or  commerce  be- 
tween any  such  Territory  and  another,  or  between  any 
such  Territory  or  Territories  and  any  State  or  States 
or  the  District  of  Columbia,  or  with  foreign  nations,  or 
between  the  District  of  Columbia  and  any  State  or 
States  or  foreign  nations,  is  hereby  declared  illegal. 
Every  person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court. 

§  4.  Bemedy  Injimction  —  Jurisdiction  of  Federal  Conrt 

The  several  circuit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  re- 
strain violations  of  this  act;  and  it  shall  be  the  duty 
01  the  several  district  attorneys  of  the  United  States, 
in  their  respective  districts,  under  the  direction  of  the 
Attorney-General,  to  institute  proceedings  in  equity  to 
prevent  and  restrain  such  violations.  Such  proceed- 
ings may  be  by  way  of  petition  setting  forth  the  case 
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and  praying  that  such  violation  shall  be  enjoined  or 
otherwise  prohibited.  When  the  parties  complained  of 
shall  have  been  duly  notified  of  such  petition  the  court 
shall  proceed,  as  soon  as  may  be,  to  the  hearing  and 
determination  of  the  case;  and  pending  such  petition 
and  before  final  decree  the  court  may  at  any  time  make 
such  temporary  restraining  order  or  prohibition  as 
Bhall  be  deemed  just  in  the  premises. 

Witnesses  mnit  Testify. — Prior  to  the  act  approved  Februan' 
25, 1903,  there  was  no  way  in  which  a  witness  could  be  compelled 
to  testify  in  a  proceeding  under  the  Sherman  Act  before  the 
grand  jury  as  to  the  witnesses'  connection,  participation  in,  or 
knowledge  concerning  a  combination  to  regulate  commerce,  and 
control  the  price  of  commodities.  Foot  v.  Buchanan,  113  Fed. 
Rep.  156  (January,  1902,  Cir.  Ct.  No.  Dist.  Miss.  W.  D.). 

The  court  held  that  section  860  of  U.  S.  Rev.  Stat  which  pro- 
vides that  no  evidence  obtained  from  a  witness  by  means  of  a 
judicial  proceeding  shall  be  given  in  evidence  or  in  any  manner 
used  against  him  in  any  court  in  any  criminal  proceeding,  for 
the  reason  that  the  section  in  question  contains  no  specific  pro- 
vision that  such  witness  shall  not  be  prosecuted  for  the  offense 
which  may  be  disclosed  by  his  testimony,  and  that  the  provisions 
of  the  act  of  February  11,  1893,  applied  only  to  the  Interstate 
Commerce  Act  and  had  no  application  to  the  Sherman  Act.    Ih. 

In  view  of  the  ruling  that  the  Sherman  Act  was  practically 
inoperative  by  reason  of  the  diflSculty  in  securing  evidence  in 
proceedings  to  enforce  its  provisions  Congress,  in  the  act  of  Feb- 
ruary 25,  1903,  appropriating  half  a  million  dollars  to  enable  the 
Attorney-General  and  the  Department  of  Justice  to  prosecute 
proceedings  under  the  Sherman  Act  and  the  Interstate  Com- 
merce Act,  extended  to  the  former  as  well  as  the  latter  the  pro- 
visions of  the  act  declaring  that  no  person  shall  be  prosecuted  or 
subject  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which  he  may  testify  or 
produce  evidence,  documentary  or  otherwise,  in  any  proceeding, 
suit,  or  prosecution  under  said  acts. 

The  decisions  holding  that  this  language  declaring  expressly 
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that  a  witness  shall  not  be  prosecuted,  is  sufficient  to  authorize 
the  court  to  compel  the  witness  to  testify  and  produce  books, 
papers,  and  documents,  when  properly  subpoenaed,  are  now  ap- 
plicable under  the  Sherman  Act. 

These  decisions  will  be  found  imder  section  12  of  the  Interstate 
Commerce  Act,  ante,  page  184  ei  seq. 

The  provisions  of  chapter  766,  Laws  1903,  approved  February 
26th  of  that  year,  appropriates  $600,000  to  enforce  the  Commerce 
Act  and  Anti-Trust  Laws,  and  takes  away  the  right  to  prosecute 
a  witness  "  who  shall  testify  or  produce  evidence  documentary  or 
otherwise  '*  under  either  the  Interstate  Commerce  Act,  the  Sher- 
man Act,  or  the  anti-trust  provisions  of  the  Wilson  Bill.  These 
provisions  of  the  statute  are  as  follows : 

Witnesses  under  Sherman  Act  not  to  be  Proseouted.—  That 
for  the  enforcement  of  the  provisions  of  the  Act  en- 
titled **An  Act  to  regulate  conimerce,*^  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty-seven,  and 
all  Acts  amendatory  thereof  or  supplemental  thereto, 
and  of  the  Act  entitled  ''An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopo- 
lies," approved  July  second,  eighteen  hundred  and 
ninety,  and  all  Acts  amendatory  thereof  or  supplemen- 
tal thereto,  and  sections  seventy-three,  seventy-four, 
seventy-five,  and  seventy-six  of  the  Act  entitled  ''An 
Act  to  reduce  taxation,  to  provide  revenue  for  the  Gov- 
ernment, and  for  other  purposes,"  approved  August 
twenty-seventh,  eighteen  hundred  and  ninety-four,  the 
sum  of  five  hundred  thousand  dollars,  to  be  immedi- 
ately available,  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  heretofore  appropriated,  to 
be  expended  under  the  direction  of  the  Attorney-Gen- 
eral in  the  employment  of  special  counsel  and  agents  of 
the  Department  of  Justice  to  conduct  proceedings, 
Buits,  and  prosecutions  under  said  Acts  in  the  courts  of 
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the  United  States:  Provided,  that  no  person  shall  be 
prosecuted  or  be  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  produce  evidence, 
documentary  or  otherwise,  in  any  proceeding,  suit,  or 
prosecution  under  said  Acts :  Provided  further.  That 
no  person  so  testifying  shall  be  exempt  from  prosecu- 
tion or  punishment  for  perjury  committed  in  so  testi- 
fying. {Laws  1903,  chap.  755,  approved  February  25, 
1903.) 

§  5.  Additianal  Parties  may  be  Bionght  in. —  Whenever  it 
shall  appear  to  the  court  before  which  any  proceeding 
under  section  four  of  this  act  may  be  pending,  that  the 
ends  of  justice  require  that  other  parties  should  be 
brought  before  the  court,  the  court  may  cause  them  to 
be  summoned,  whether  they  reside  in  the  district  in 
which  the  court  is  held  or  not ;  and  subpoenas  to  that 
end  may  be  served  in  any  district  by  the  marshal 
thereof. 

§  6.  Tnut  Property,  when  Confiscated.— Any  property 
owned  under  any  contract  or  by  any  combination,  or 
pursuant  to  any  conspiracy  (and  being  the  subject 
thereof)  mentioned  in  section  one  of  this  act,  and  being 
in  the  course  of  transportation  from  one  State  to  an- 
other, or  to  a  foreign  country,  shall  be  forfeited  to  the 
United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  those  provided  by  law  for  the  for- 
feiture, seizure,  and  condemnation  of  property  im- 
ported into  the  United  States  contrary  to  law. 

§  7.  Snits  by  Injured  Parties  —  Treble  Bamages.— Any  per- 
son who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anjrthing 
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forbidden  or  declared  to  be  unlawful  by  this  act,  may 
sue  therefor  in  any  circuit  court  of  the  United  States 
in  the  district  in  which  the  defendant  resides  or  is 
found,  without  respect  to  the  amount  in  controversy, 
and  shall  recover  threefold  the  damages  by  him  sus- 
tained, and  the  costs  of  suit,  including  a  reasonable  at- 
torney's fee. 

Commeroial  Boycott  —  Treble  Damages.— Any  person  injured 
in  his  business  by  reason  of  any  act,  combination,  or  conspiracy, 
condemned  or  forbidden  by  the  Sherman  Act,  may  bring  an  ac- 
tion under  section  7  for  damages  in  a  Circuit  Court  of  the  United 
States,  irrespective  of  the  amount  in  controversy,  and  shall  re- 
cover threefold  damages,  the  costs,  and  an  attorney's  fee.  A 
commercial  boycott,  whereby  a  sradicate  or  trust  dealing  in  tiles, 
grates,  and  mantels,  shipped  from  other  States,  undertook  to  dis- 
criminate against  a  dealer  not  a  member  of  the  association,  wan 
held  to  be  within  the  purview  of  the  Sherman  Act.  Montague  v. 
Lowry  (February,  1904),  193  U.  S.  38.  Edward  S.  Lowry  & 
Co.,  plaintiffs  in  the  case  cited,  claiming  to  have  been  damaged 
by  the  boycott,  sued  the  officers  of  the  Tile,  Mantel  and  Granite 
Association  of  California,  and  the  association,  the  offending  trust, 
in  a  Circuit  Court  of  the  United  States  in  San  Francisco,  under 
the  Sherman  Act  for  the  injury  claimed  to  have  been  sustained 
by  the  boycott.  Plaintiffs  were  wholesale  dealers  in  tiles,  mantels, 
and  grates  in  San  Francisco.  Defendants  and  constituent  mem- 
bers of  the  trust  were  also  dealers  in  the  same  articles.  No  tiles 
were  manufactured  in  California  and  plaintiffs  and  those  de- 
fendants who  did  business  in  California  purchased  their  goods 
from  manufacturers  in  other  States,  who  were  made  defendants 
\i\  the  action.  All  tiles  purchased  by  the  California  parties  were 
shipped  from  outside  the  State.  The  business  so  conducted  was 
held  to  constitute  interstate  commerce. 

The  combination  or  syndicate  complained  of  was  formed  in 
1898.  It  was  an  unincorporated  association  governed  by  a  con- 
stitution and  by-laws,  which  provided  substantially  as  follows : 

Constitution  of  the  Tile  Trust. —  The  constitution  which  gov- 
erned the  nsr^ociation,  article  1.  section  1,  provided  that  any  in- 
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ctiTidtial,  corporation^  or  firm  engaged  in  or  contemplating  engag- 
ing in  the  tile,  mantel,  or  grate  business  in  San  Francisco,  or 
within  a  radius  of  200  miles  thereof  (not  manufacturers),  having 
an  established  business  and  carrying  not  less  than  $3,000  worth 
of  stock,  and  having  been  proposed  by  a  member  in  good  standing 
and  elected,  should,  after  having  signed  the  constitution  and 
by-laws  governing  the  association,  and  upon  the  payment  of  an 
entrance  fee  as  provided,  enjoy  all  the  privileges  of  membership. 
It  was  provided  in  the  second  section  of  the  same  article  that  all 
associated  and  individual  manufacturers  of  tiles  and  fireplace 
fixtures  throughout  the  United  States  might  become  non-resident 
members  of  the  association  upon  the  payment  of  an  entrance  fee 
as  provided,  and  after  having  signed  the  constitution  and  by-laws 
governing  the  association.  The  initiation  fee  was,  for  active 
members,  $25,  and  for  non-resident  members,  $10,  and  each 
active  member  of  the  association  was  to  pay  $10  per  year  as  dues, 
but  no  dues  were  charged  against  non-residents. 

An  executive  committee  was  to  be  appointed  whose  duty  it  was 
to  examine  all  applications  for  membership  in  the  associatioti 
and  report  on  the  same  to  the  association.  It  does  not  appear 
what  vote  was  necessary  to  elect  a  member,  but  it  is  alleged  in  the 
complaint  that  it  required  the  unanimous  consent  of  the  associa- 
tion to  become  a  member  thereof,  and  it  was  further  alleged  that 
b}'  reason  of  certain  business  difficulties  there  were  members  of 
the  association  who  were  antagonistic  to  plaintiffs,  and  who  wonld 
not  have  permitted  them  to  join  if  they  had  applied,  and  that 
plaintiffs  were  not  eligible  to  join  the  association  for  the  further 
reason  that  they  did  not  carry  at  all  times  stock  of  the  value  of 
$3,000. 

By-Laws  of  the  Tile  Trust. — The  by-laws  of  the  defendant  as- 
sociation in  the  Montague  case,  after  providing  for  the  settlement 
of  disputes  between  members  and  customers  by  reason  of  liens, 
foreclosure  proceedings,  etc.,  enacted  in  article  III  as  follows : 

Sec.  7.  No  dealer  and  active  member  of  this  association 
shall  purchase,  directly  or  indirectly,  any  tile  or  fireplace  fixtures 
from  any  manufacturer  or  resident  or  traveling  agent  of  any 
manufacturer  not  a  member  of  this  association,  neither  shall 
they  sell  or  dispose  of,  directly  or  indirectly,  any  unset  tile  for 
less  than  "  list  prices  "  to  any  person  or  persons  not  a  member 
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of  this  association^  under  penalty  of  expulsion  from  the  asso* 
eiation. 

Sec.  8.  Manufacturers  of  tile  or  fireplace  fixtures  or  resident 
or  traveling  agents  of  manufacturers  selling  or  disposing^  di- 
rectly or  indirectly,  their  products  or  wares  to  any  person  or 
persons  not  members  of  the  Tile,  Mantel  &  Grate  Association  of 
California,  shall  forfeit  their  membership  in  the  association. 

The  term  "  list  prices,"  referred  to  in  the  seventh  section,  was 
a  list  of  prices  adopted  by  the  association,  and  when  what  are 
called  *' unset"  tile  were  sold  by  a  member  to  any  one  not  a 
member,  they  were  sold  at  the  list  prices  so  adopted,  which  were 
more  than  50  per  cent,  higher  than  when  sold  to  a  member  of 
the  association. 

Tile  Trust  Illegal.—  Plaintiffs  proved  that  prior  to  the  forma- 
tion of  the  trust  they  did  a  profitable  business  and  were  com- 
petitors of  all  the  defendants  who  were  dealers  in  tiles  in  San 
Francisco.  Prior  to  the  formation  of  the  trust  plaintiffs  pur- 
chased all  their  tile  from  manufacturers  in  eastern  States  (who 
were  defendants  in  the  action)  all  of  whom  had  subsequently 
joined  the  trust.  That  after  the  trust  was  formed  plaintiffs  could 
not  purchase  tile  from  the  manufacturers  at  any  price,  but  were 
obliged  to  purchase  them  from  San  Francisco  dealers  at  'Hist 
prices  "  which  was  50  per  cent,  over  the  price  at  which  members 
of  the  trust  could  purchase  them.  That  before  the  trust  wa^ 
formed  plaintiffs  could  purchase  tile,  and  did  purchase  tile  from 
the  manufacturers  at  much  less  cost  than  it  was  possible  for 
tliem  to  do  after  the  trust  association  was  formed.  Plaintiffs 
showed  that  they  were  not  members  of  the  trust,  never  had  been, 
never  applied  for  membership,  and  had  never  been  asked  to  join. 
That  there  were  members  of  the  association  who  were  hostile  to 
plaintiffs  and  that  it  required  a  unanimous  vote  to  secure  mem- 
bership. Defendants  showed  that  the  condition  in  constitution 
requiring  members  to  carry  not  less  than  $3,000  worth  of  stock 
had  not  always  been  enforced,  but  there  was  no  proof  that  the 
provision  had  been  repealed.  Plaintiff  had  a  verdict  for  $500 
which  was  trebled,  and  the  court  after  five  days'  trial,  on  proof 
that  the  value  of  the  services  was  from  $750  to  $1,000,  awarded 
plaintiffs  and  an  attome/s  fee  of  $750.  Affirmed  at  Court  of 
Appeals  and  in  Supreme  Court. 
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The  court,  Mr.  Justice  Peckhah  writing  the  opinion,  held, 
unanimously,  that  the  result  of  the  agreement  entered  into  by 
the  trust  when  carried  out  was  to  prevent  dealers  in  tiles  in  San 
Francisco,  not  members  of  the  association,  from  purchasing  the 
same  on  any  terms  from  any  of  the  manufacturers  who  were 
such  members  from  whom  plaintiffs  had  purchased  tile  prior  to 
the  formation  of  the  association.  That  by  the  agreement  a  non- 
member  of  the  association  was  prevented  from  purchasing  tile 
from  San  Francisco  dealers  who  were  members,  unless  upon 
paying  a  greatly  enhanced  price  over  what  he  would  have  paid 
manufacturers  or  San  Francisco  dealers  prior  to  the  formation 
of  the  association.  "  The  agreement,  therefore,'*  says  Peckham, 
J.,  "  restrained  trade,  for  it  narrowed  the  market  for  the  sale  of 
tile  in  California  from  the  manufacturers  and  dealers  therein  in 
other  States,  so  that  they  could  only  be  sold  to  the  members  of 
the  association,  and  it  enhanced  prices  to  the  non-member."  The 
court  observed  also  that  it  was  not  a  simple  agi'eement  of  manu- 
facturers, refusing  to  sell  to  certain  other  persons.  It  was  an 
agreement  between  manufacturers  and  dealers  belonging  to  the 
association  not  to  purchase  from  manufacturers  not  members, 
and  not  to  sell  unset  tile  to  any  one  not  a  member  foi  less  than 
a  "  list  price  "  which  was  50  per  cent,  higher  than  prices  charged 
to  members;  while  manufacturers  who  were  members  agreed 
not  to  sell  to  any  one  not  a  member.  The  sale  of  unset  tile  in 
California  ceases  to  be  a  State  transaction  because  it  forms  part 
of  a  scheme  with  manufacturers  in  other  States  to  enhance 
prices,  and  the  agreement  is  not  separable,  but  must  be  construal 
m  a  whole.  Plaintiffs  could  not  be  compelled  to  joint  the  asso- 
ciation even  if  they  could  do  so,  and  could  not  be  legally  put 
ui«der  obligation  to  become  members  in  order  to  enable  them  to 
transact  business.  The  award  of  the  attome/s  fee  was  discre- 
tionary, and  no  abuse  of  discretion  was  shown  in  awarding  it. 
Montague  v.  Lowry,  193  U.  S.  38. 

Treble  Damages  —  Member  of  Combination  cannot  Sue  for. 

—  The  provisions  of  section  7  of  the  Sherman  Act  which  declares 
that  any  person,  who  shall  be  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  forbid- 
den or  declared  unlawful  by  the  act,  may  sue  and  recover  treble 
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damages  for  the  injuries  sustained  has  no  application  to  one  who 
is  himself  a  party  to  the  trust.  Bishop  v.  American  Preserves 
Co.,  105  Fed.  Eep.  846. 

Plaintiff  was  a  party  to  a  contract  to  form  a  corporation  to 
purchase  and  control  the  manufacture  of  preserves  throughout 
the  United  States^  and  was  obliged  to  transfer  his  plant  and  fac- 
tory to  the  corporation.  Disagreements  and  disputes  having 
arisen  in  the  corporation  plaintiff  brought  replevin  to  recover  the 
property  he  had  transferred  to  the  trust,  and  alleged  that  de- 
fendant was  an  illegal  combination  in  restraint  of  trade.  Held 
on  demurrer,  that  plaintiff  being  himself  a  member  of  the  com- 
bination could  not  maintain  the  action.    Ib> 

§  8.  PcrsonB  Defined —  That  the  word  '*  person,*'  or 
*'  persons,**  wherever  used  in  this  act  shall  be  deemed 
to  include  corporations  and  associations  existing  under 
or  authorized  by  the  laws  of  either  the  United  States, 
the  laws  of  any  of  the  Territories,  the  laws  of  any 
State,  or  the  laws  of  any  foreign  country. 

Anti-Tnut  FroTlsions  of  Wilson  Bill.— The  Wilson  Bill 
(Laws  1894,  chap.  349),  which  became  a  law  without  the  Presi- 
dent's approval,  August  27,  1894,  entitled  "An  Act  to  reduce 
taxation,  to  provide  revenue  for  the  government,  and  for  other 
purposes,"  contained  certain  provisions  forbidding  unlawful  re- 
straints and  monopolies  by  and  between  importers  or  persons  or 
corporations  engaged  in  importing  "any  article  from  any 
foreign  country  into  the  United  States,  when  designed  to  oper- 
ate in  restraint  of  lawful  trade  or  free  competition  in  lawful 
trade  or  commerce,  "or  to  increase  the  market  price  in  any 
part  of  the  United  States  '*  of  imported  articles,  or  "  of  any  man- 
ufacture into  which  such  imported  article  enters  or  is  intended 
to  enter."  A  violation  of  the  act  is  declared  to  be  a  misdemeanor, 
punishable  by  fine  or  imprisonment.  A  remedy  by  injunction 
is  also  provided,  and  an  action  for  treble  damages  to  any  person 
injured. 

When  a  new  tariflf  bill  was  passed  in  1897,  entitled  "  An  Act 
to  provide  revenue  for  the  government  and  to  encourage  the  in- 
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dustries  of  the  United  States/'  known  as  the  Dingley  Bill  (Laws 
1897,  chap.  11,  approved  July  24,  1897),  Congress  expiessij 
retained  in  full  force  and  virtue  the  sections  of  the  Wilson  Bill 
(sections  73,  74,  75,  76,  and  77)  relating  to  trust  agreements 
entered  into  by  importers,  and  these  sections  of  the  Wilson  Bill 
are  still  in  force.  The  anti-trust  provisions  of  the  Wilson  Bill 
are  as  follows : 

§  73,  Wilson  Bill. — Trusts  and  ]Ionop<^es  by  Importers.— 
That  every  combination,  conspiracy,  trust,  agreement, 
or  contract  is  hereby  declared  to  be  contrary  to  public 
policy,  illegal,  and  void,  when  the  same  is  made  by  or 
between  two  or  more  persons  or  corporations  either 
of  whom  is  engaged  in  importing  any  article  from  any 
foreign  country  into  the  United  States,  and  when  such 
combination,  conspiracy,  trust,  agreement,  or  contract 
is  intended  to  operate  in  restraint  of  lawful  trade,  or 
free  competition  in  lawful  trade  or  commerce,  or  to  in- 
crease the  market  price  in  any  part  of  the  United  States 
of  any  article  or  articles  imported  or  intended  to  be 
imported  into  the  United  States,  or  of  any  manufacture 
into  which  such  imported  article  enters  or  is  intended  to 
enter.  Every  person  who  is  or  shall  hereafter  be  en- 
gaged in  the  importation  of  goods  or  any  conmiodity 
from  any  foreign  country  in  violation  of  this  section  of 
this  Acty  or  who  shall  combine  or  conspire  with  another 
to  violate  the  same,  is  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof  in  any  court  of  the  United  States, 
such  person  shall  be  fined  in  a  sum  not  less  than  one 
hundred  dollars  and  not  exceeding  five  thousand  dol- 
lars, and  shall  be  further  punished  by  imprisonment^ 
in  the  discretion  of  the  court,  for  a  term  not  less  than 
three  months  nor  exceeding  twelve  months. 
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§  74^  Wilion  Bill.^  fiemedy  —  Injnnotiaii,  Jaxiftdiotioii  of 
Federal  Court.—  That  the  several  circuit  courts  of  the 
United  States  are  hereby  invested  with  jurisdiction  to 
prevent  and  restrain  violations  of  section  seventy-three 
of  this  Act ;  and  it  shall  be  the  duty  of  the  several  dis- 
trict attorneys  of  the  United  States,  in  their  respective 
districts,  under  the  direction  of  the  Attorney-Q-eneral, 
to  institute  proceedings  in  equity  to  prevent  and  re- 
strain such  violations.  Such  proceedings  may  be  by 
way  of  petitions  setting  forth  the  case  and  praying 
that  such  violations  shall  be  enjoined  or  otherwise  pro- 
hibited. When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court  shall  pro- 
ceed, as  soon  as  may  be,  to  the  hearing  and  determina- 
tion of  the  case;  and  pending  such  petition  and  before 
final  decree,  the  court  may  at  any  time  make  such  tem- 
porary restraining  order  or  prohibition  as  shall  be 
deemed  just  in  the  premises. 

§  75,  Wilson  Bill. —  Additional  Parties  may  be  Brong^ht  in. — 
That  whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  the  seventy-fourth  section  of  this 
Act  may  be  pending,  that  the  ends  of  justice  require 
that  other  parties  should  be  brought  before  the  court, 
the  court  may  cause  them  to  be  summoned,  whether 
they  reside  in  the  district  in  which  the  court  is  held  or 
not ;  and  subpoenas  to  that  end  may  be  served  in  any  dis- 
trict by  the  marshal  thereof. 

§  76,  Wilson  Bill. —  Trust  Property,  when  Confisoated. — 
That  any  property  owned  under  any  contract  or  by 
any  combination,  or  pursuant  to  any  conspiracy  (and 
being  the  subject  thereof)  mentioned  in  section  seventy- 
three  of  this  Act,  and  being  in  the  course  of  transpor- 
20 
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tation  from  one  State  to  another,  or  to  or  from  a  Ter- 
ritory, or  the  District  of  Columbia,  shall  be  forfeited 
to  the  United  States,  and  may  be  seized  and  condemned 
by  like  proceedings  as  those  provided  by  law  for  the 
forfeiture,  seizure,  and  condemnation  of  property  im- 
ported into  the  United  States  contrary  to  law. 

§  77,  Wilson  Bill.—  Suit  by  Injured  Parties  —  Treble  Dam- 
ages—  That  any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  any  other  person  or  corporation  by 
reason  of  anything  forbidden  or  declared  to  be  unlawful 
by  this  Act  may  sue  therefor  in  any  circuit  court  of  the 
United  States  in  the  district  in  which  the  defendant  re- 
sides or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  the  damages  by 
him  sustained,  and  the  costs  of  suit,  including  a  reason- 
able attorney's  fee. 

Wilson  Bill  Continued  by  Dingley  Bill Section  34  of  the 

Dingley  Bill  (Laws  1897,  chap.  11)  continues  in  force  the  anti- 
trust provisions  of  the  Wilson  Bill,  by  the  following  proviso : 

And  provided  further,  That  nothing  in  this  Act  shall 
be  construed  to  repeal  or  in  any  manner  affect  the  sec- 
tions numbered  seventy-three,  seventy-four,  seventy- 
five,  seventy-six,  and  seventy-seven  of  an  Act  entitled 
**  An  Act  to  reduce  taxation,  to  provide  revenue  for  the 
Government,  and  for  other  purposes, '*  which  became  a 
law  on  the  twenty-eighth  (should  be  twenty-seventh) 
day  of  August,  eighteen  hundred  and  ninety-four. 
(Dingley  Bill,  §  34,  approved  July  24, 1897.) 


CHAPTER  IV. 


BUREAU  OF  CORPORATIONS. 

The  Act  Creating  Bureau  of  Corporations  and  Au- 
thorizing Publicity  with  Regard  to  the  Business  and 
Management  of  Corporations.  Entitled  An  Act  to 
Establish  the  Department  of  Commerce  and  Labor. 
Laws  19031  Chap.  552.    Approved  February  14,  1903. 

In  order  to  secure  reasonable  publicity  in  regard  to  the  man- 
agement and  business  of  corporations  engaged  in  interstate  com- 
merce, except  carriers  under  the  Interstate  Commerce  Act,  and 
as  a  supplement  to  the  Sherman  Anti-Trust  Law,  Congress,  by 
the  Act  entitled  "  An  Act  to  establish  the  Department  of  Com- 
merce and  Labor  '^  (Statutes,  chap.  552),  approved  February  14, 
1903,  placed  such  business  and  manufacturing  corporations,  and 
joint  stock  companies  or  associations  under  the  supervision  of  an 
officer  designated  the  Commissioner  of  Corporations.  The  Act 
confers  upon  the  Commissioner  powers  analogous  to  those  exer- 
cised by  the  Interstate  Commerce  Commission  with  respect  to 
corporations  engaged  as  common  carriers  of  interstate  commerce. 
This  Bureau  and  its  Commissioner  are  under  the  jurisdiction  and 
control  of  the  Secretary  of  Commerce  and  Labor.  The  statute 
creating  this  Bureau  and  the  officers  having  charge  of  its  business 
(section  6),  provides  as  follows : 

Bweau  of  Corporations  —  Its  Offioera.—  That  there  shall 
be  in  the  Department  of  Conunerce  and  Labor  a  bu- 
reau to  be  called  the  Bureau  of  Corporations,  and  a 
Commissioner  of  Corporations  who  shall  be  the  head 
of  said  bureau,  to  be  appointed  by  the  President,  who 
shall  receive  a  salary  of  five  thousand  dollars  per  an- 
num. There  shall  also  be  in  said  bureau  a  deputy 
commissioner  who  shall  receive  a  salary  of  three  thou- 
sand five  hundred  dollars  per  annum   and  who  shall 
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in  the  absence  of  the  Commissioner  act  as,  and  per- 
form the  duties  of,  the  Conunissioner  of  Corporations, 
and  who  shall  also  perform  such  other  duties  as  may  be 
assigned  to  him  by  the  Secretary  of  Commerce  and 
Labor  or  by  the  said  Commissioner.  There  shall  also 
be  in  the  said  bureau  a  chief  clerk  and  such  special 
agents,  clerks,  and  other  employees  as  may  be  author- 
ized by  law.  (Commerce  and  Labor  Act  of  February 
14,  1903,  §  6.) 

Tower  of  Commisaioner  of  Corporations. —  The  said  Com- 
missioner shall  have  power  and  authority  to  make, 
under  the  direction  and  control  of  the  Secretary  of 
Commerce  and  Labor,  diligent  investigation  into  the 
organization,  conduct,  and  management  of  the  business 
of  any  corporation,  joint  stock  company  or  corporate 
combination  engaged  in  commerce  among  the  sev- 
eral States  and  with  foreign  nations  excepting  conmion 
carriers  subject  to  ''An  act  to  regulate  Commerce,** 
approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  and  to  gather  such  information  and  data 
as  will  enable  the  President  of  the  United  States  to 
make  recommendations  to  Congress  for  legislation 
for  the  regulation  of  such  commerce,  and  to  report 
such  data  to  the  President  from  time  to  time  as  he 
shall  require;  and  the  information  so  obtained  or  as 
much  thereof  as  the  President  may  direct  shall  be 
made  public.  (Commerce  and  Labor  Act  of  February 
14,  1903,  §  6.) 

Powers  Same  as  Powers  of  Interstate  Commerce  Commission. 
—  In  order  to  accomplish  the  purposes  declared  in 
the  foregoing  part  of  this  section,  the  said  Commis- 
sioner shall  have  and  exercise  the  same  power  and 
authority  in  respect  to  corporations,  joint  stock  com- 
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panies  and  combinations  snbject  to  the  provisions 
hereof,  as  is  conferred  on  the  Interstate  Commerce 
Commission  in  said  **Act  to  regulate  commerce  "  omd 
the  amendments  thereto  in  respect  to  common  car- 
riers so  far  as  the  same  may  be  applicable,  including 
the  right  to  subpoena  and  compel  the  attendance  and 
testimony  of  witnesses  and  the  production  of  docu- 
mentary evidence  and  to  administer  oaths.  All  the 
requirements,  obligations,  liabilities,  and  immunities 
imposed  or  conferred  by  said  '*Act  to  r^ulate  com- 
merce '*  and  by  **An  Act  in  relation  to  testimony  be- 
fore the  Interstate  Commerce  Commission/'  and  so 
forth,  approved  February  eleventh,  eighteen  hundred 
and  ninety-three,  supplemental  to  said  ''Act  to  regu- 
late commerce,"  shall  also  apply  to  all  persons  who 
may  be  subxxBnaed  to  testified  as  witnesses  or  to  pro- 
duce documentary  evidence  in  pursuance  of  the  au- 
thority conferred  by  this  section.  (Commerce  and 
Labor  Act  of  February  14,  1909,  §  6.) 

Pablication  of  Information. —  It  shall  also  be  the  prov* 
ince  and  duty  of  said  bureau,  under  the  direction  of 
the  Secretary  of  Commerce  and  Labor,  to  gather,  com- 
pile, publish,  and  supply  useful  information  concern- 
ing corporations  doing  business  within  the  limits  of 
the  United  States  as  shall  engage  in  interstate  com- 
merce or  in  commerce  between  the  United  States  and 
any  foreign  country,  including  corporations  engaged 
in  insurance,  and  to  attend  to  such  other  duties  as 
may  be  hereafter  provided  by  law.  (Statutes  1903, 
chap.  552,  approved  February  14,  1903,  §  6.) 

Purpose  of  the  Statute. —  Congress  has  no  control  of  a  corpora- 
tion created  nnder  the  laws  of  a  State  and  engaged  wholly  in 
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domestic  commerce.  Congress  has  exclusiye  supervision  of  the 
business  of  interstate  commerce  when  conducted  by  such  a  corpo- 
ration in  a  manner  to  restrain  trade  or  commerce  among  the 
States  or  with  foreign  nations.  In  many  States  corporations  are 
not  required  to  make  reports  which  will  disclose  their  financial 
condition.  Many  great  industrial  corporations  transact  business 
aggregating  millions  annually.  They  issue  their  capital  stock 
upon  which  handsome  dividends  are  sometimes  paid.  This  stock 
U  listed  or  offered  in  the  open  market,  and  investors  are  invited 
to  buy.  Often  those  who  purchase  such  stocks  for  investment  are 
obliged  to  rely  entirely  upon  the  business  standing  and  com- 
mercial integrity  of  the  directorate.  A  prudent  investor  seeks 
information  as  to  the  value  of  the  assets  and  earning  capacity  of 
a  corporation,  upon  which  to  base  his  judgment  as  to  the  value 
of  the  stock  or  securities  oflFered. 

In  many  instances,  however,  millions  are  invested  in  stocks  of 
a  corporation,  the  reason  for  the  purchase  being  based  altogether 
on  the  character  of  the  men  who  control  and  manage  its  affairs. 
One  who  invests  under  such  circumstances,  in  the  language  of 
the  Street,  puts  his  money  into  a  "  blind  pool.*'  There  seems  to 
bo  no  adequate  legal  method  of  getting  all  the  information  a 
prudent  investor  requires  under  such  circumstances,  although  in 
some  States  the  laws  require  every  corporation  to  furnish  detailed 
statements  and  proper  security  which  will  safeguard  the  investors* 
interests.  In  many  States,  however,  adequate  safeguards  are  not 
provided  and  the  information  desired  must  be  secured,  if  at  all, 
through  expensive  and  tedious  litigation. 

Many  of  the  great  combinations  of  capital  and  syndicated 
\vealth  engaged  in  commercial  pursuits  claim  that  secrecy  is  ab- 
solutely essential  to  success.  That  information  which  is  open  to 
the  public  is  open  to  the  competitor  and  business  rival,  and  that 
unless  a  measure  of  secrecy  is  preserved  success  is  difficult  if  not 
impossible. 

The  combinations  of  great  industrial  businesses  operating  in 
every  State  of  the  Union,  and  in  every  country  in  the  world,  may 
be  so  conducted  by  an  alliance  with  the  carriers  to  create  a 
monopoly,  destroy  competition,  enhance  prices,  and  drive  out  of 
business  rivals  not  absorbed  by  the  trust.  To  I'omedy  this  phase 
of  exclusive  commercialism  Congress  passed  the  Sherman  Act, 
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July  2,  1890,  entitled  "  An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies/'  The  cases  in  which 
the  power  of  the  Supreme  Court  of  the  United  States  has  been 
invoked  to  restrain  and  dissolve  these  unlawful  combinations  are 
reported  ante  under  the  Sherman  Act.  The  court  has  decreed  a 
number  of  such  combinations  to  be  unlawful,  has  ordered  their 
dissolution,  and  authorized  the  Circuit  Courts  of  the  United 
States  to  grant  relief  by  mandatory  injunction,  prohibiting  the 
unlawful  acts  complained  of  shown  to  be  in  violation  of  the 
statute. 

Complaints  have  been  made  that  the  remedies  provided  by  the 
act  of  Congress  and  applied  by  the  courts  are  being  constantly 
evaded;  that  injunctions  do  not  seem  to  prohibit,  although  the 
letter  of  the  law  may  be  complied  with.  It  is  charged  that  the 
methods  employed  by  powerful  syndicates  are  such  as  to  make  it 
impossible  to  get  the  evidence  necessary  to  secure  the  remedies 
which  the  law  affords.  The  claim  is  made  that  the  weapons  of 
the  trusts  are  the  "  boycott,"  the  "  black  list,''  and  the  employ- 
ment of  the  most  potent  of  all  weapons,  an  alliance  with  the  great 
carriers  to  secure  the  granting  of  rebates  which  make  competi- 
tion with  the  trust  extremely  diflScult  if  not  impossible.  That 
it  is  impossible  to  secure  witnesses  or  get  persons  who  have  suf- 
fered damage  to  make  complaints  for  fear  that  their  business  will 
be  ruined  or  their  means  of  livelihood  taken  away  through  the 
secret  methods  employed  by  those  against  whom  redress  is  sought. 

A  court  cannot  act  without  evidence.  A  statute  cannot  be 
framed  to  remedy  an  evil  unlese  all  the  facts  surrounding  the 
case  are  disclosed.  The  authorities,  whether  the  courts  or  the 
Legislature,  cannot  act  without  reliable  information. 

The  object  of  the  act  creating  a  department  of  commerce  and 
labor  was  to  create  an  oflBcial  agency  giving  the  government  of 
the  United  States  full  power  and  authority  to  Kecure  the  informa- 
tion necessary,  not  only  to  protect  the  investor  who  has  pur- 
chased the  stock  of  a  corporation,  but  to  enable  such  action  by 
the  courts  or  by  the  Legislature  as  may  be  necessary  to  enforce 
the  laws  to  *'  protect  '*  commerce,  or  to  frame  such  new  legislation 
as  may  be  proper  to  that  end. 

Diligent  investigation  is  the  object  and  aim  of  the  statute 
affecting  ''the  organization,  conduct,  and  management  of  the 
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bPBinees  of  any  corporation,  joint  stock  company,  or  corporate 
combination/'  excepting  only  commbn  carriers  engaged  in  inter- 
state commerce. 

The  powers  conferred  upon  the  Commissioner  of  Corporations 
in  the  performance  of  his  duties  under  the  act  are  identical  with 
the  powers  conferred  on  the  Interstate  Commerce  Commission 
Under  the  Interstate  Commerce  Act,  including  the  right  to  com- 
pel witnesses  to  testify  and  produce  books  and  papers.  The  law 
giving  a  cabinet  officer  supervision  over  all  corporations  except 
common  carriers  with  respect  to  interstate  commerce  is  experi- 
mental. It  has  been  suggested  by  the  necessities  and  conditions 
arising  from  a  monopoly  of  trade  and  commerce  by  vast  aggrega- 
tions of  capital,  whereby  not  only  is  competition  practically  de- 
stroyed, but  thousands  are  deprived  of  the  opportunity  to  engage 
ir.  business  or  pursue  their  callings.  In  other  words  the  great 
object  of  a  republican  form  of  government,  based  upon  the  f imda- 
mental  principle  of  equality  of  opportunity,  is  in  a  measure  de- 
feated by  the  absolute  denial  of  opportunity. 

Necessity  of  Means  to  Secure  Eyidence. —  The  importance  of 
this  new  law  giving  a  department  of  the  government  power 
to  investigate,  and  affording  the  means  of  securing  re- 
liable information  is  illustrated  by  the  action  of  the  United 
States  V.  Swift,  122  Fed.  Bep.  ante,  page  286,  known  as  the 
beef  trust.  The  injunction  issued  in  that  case  by  Judge  Oross- 
cup,  ante,  page  289,  it  was  supposed  would  be  adequate  to  secure 
the  relief  sought  and  open  the  markets  to  the  stockraisers  and 
grain  growers  of  the  West.  The  result  has  shown  that  conditions 
remain  about  as  they  were  before  the  injunction  was  issued. 
How  is  it  that  the  mandatory  order  of  a  United  States  court 
seems  apparently  ineffectual?  It  is  believed  that  the  diligent 
investigation  which  the  Commissioner  of  Corporations  is  required 
to  make  may  furnish  an  answ^er  to  the  inquiry.  Such  investiga- 
tion has  been  made,  and  is  being  made,  and  the  results  are  ex- 
pected to  be  laid  before  Congress  at  its  next  session. 

Harket  Price  of  Beef. —  The  unreliable  character  of  the 
information  as  to  the  cause  of  fluctuation  in  the  price  of 
meat  and  live  stock,  gathered  from  officers  of  the  con- 
stituent   companies    in    the    trust,    is    illustrated,    by    inter- 
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TiewB  recently  secured  by  representatives  of  the  New  York 
Heeald,  which  instituted  a  very  thorough  investigation  of  tht 
subject.  That  enterprising  journal  published  such  information 
as  it  was  able  to  obtain  from  representatives  of  the  packers  with 
regard  to  the  inquiry  as  to  how  it  happened  that  the  cattle  raiser 
receive  such  insignificant  prices  for  his  stock,  while  the  consumer 
was  compelled  to  pay  so  much.  In  answer  to  these  inquiries  the 
Hebald  of  July  3, 1904,  says : 

J.  Ogden  Armour,  head  of  the  corporation  of  Armour  &  Co., 
was  asked  this  question  recently.    His  answer  was : 

*^  The  high  price  of  beef  is  due  to  the  fact  that  the  live  stock 
production  of  the  United  States  has  not  kept  pace  with  the  in- 
crease in  the  population.^* 

Louis  Swift,  president  of  Swift  &  Co.,  was  asked  why  it  is  that 
the  cattle  growers  of  South  Dakota,  Montana,  Iowa,  Nebraska, 
Kansas,  and  Texas  receive  hardly  enough  for  their  cattle  to  pay 
for  the  com  fed  while  fattening  them.    His  answer  was : 

"The  high  prices  paid  for  cattle  in  1902  persuaded  many 
farmers  to  load  up  with  a  lot  of  fatteners.  The  ranges  were 
filled  and  the  result  was  overproduction.  The  supply  is  greater 
than  the  demand,  and  in  consequence  the  price  of  beef  on  the 
hoof  has  fallen/* 

Another  explanation  is  that  offered  by  an  employee  of  the  In- 
ternational Packing  Company,  one  of  the  few  independents  still 
remaining  in  the  field.  The  International  has  been  in  the  hands 
of  a  receiver  and  it  is  well  understood  that  when  its  affairs  arc 
finally  settled  it  will  be  absorbed  by  the  trust.  For  that  reason 
those  connected  with  the  concern  refuse  to  permit  the  use  of 
their  names.  One  of  those  seen  by  a  reporter  for  the  Herald 
said: 

"  The  reason  why  the  prices  of  cattle  are  low  and  the  prices 
of  dressed  meats  are  high  is  that  competition  has  been  stifled  by 
the  beef  trust.  Arbitrary  prices  are  made  both  ways.  The 
cattle  raiser,  the  retail  butcher,  and  the  consumer  are  all  at  the 
mercy  of  the  trust.  The  machinery  of  the  beef  trust  is  perfect. 
A  '  gentlemen^s  agreement '  has  taken  the  place  of  the  written 
contracts  that  existed  two  years  ago.  It  matters  little  to  the 
cattle  grower  whether  he  receives  one  bid  for  his  beeves  or  four 
bids,  so  long  as  only  one  price  is  quoted  to  him. 

"The  beef  trust  has  the  cattle  grower  at  its  mercy.  It  con- 
trols the  stock  yards  at  Kansas  City,  St.  Joseph,  St.  Louis, 
Omaha,  Sioux  Citv,  St.  Paul,  Chicago,  Fort  Worth,  and  the 
various  smaller  cities  of  the  country.  The  beef  trust  controls  the 
facilities  for  shipping,  and  it  has,  by  the  creation  of  the  National 
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Packing  Company,  taken  from  the  field  all  of  the  independent 
concerns.  Mr.  Armour  was  wrong  when  he  said  that  the  reason 
why  beef  is  high  is  that  the  live  stock  production  has  not  kept 
pace  with  the  increase  in  population.  Mr.  Swift  was  wrong  when 
he  said  that  the  reason  why  the  prices  paid  for  cattle  are  low  is 
because  there  has  been  an  overproduction.  The  lack  of  competi^ 
tion  is  the  true  reason.'' 

As  yet  there  has  been  no  judicial  interpretation  defining  the 
limitation  of  the  powers  and  authority  conferred  on  the  Com- 
missioner of  Corporations,  and  to  what  extent  this  power  may  be 
constitutionally  exercised.  It  may  be  observed,  however,  that 
the  power  is  not  broad  enough  to  compel  corporations  doing  an  ' 

interstate  business  to  make  public  statements  of  their  affairs  to  | 

enable  investors  to  be  sufficiently  advised  before  purchasing  cor-  I 

porate  stock,  as  to  the  assets  and  resources  which  would  indicate  | 

the  value  of  the  stock  secured  by  such  assets. 

Other  Frovisians  of  the  Act  Creating  Bureau  of  Corporations. 

—  The  first  part  of  the  statute  (Laws  1903,  chap.  652),  entitled 
"An  Act  to  establish  the  Department  of  Commerce  and  Labor  ** 
which  creates  the  Bureau  of  Corporations  and  a  Commissioner  of 
Corporations,  and  places  them  under  the  supervision  and  control 
oi  a  Cabinet  oflScer,  namely  the  Secretary  of  Commerce  and 
Labor,  is  as  follows : 

Be  it  enacted  ly  the  Senate  and  House  of  Representaiives 
of  the  United  States  of  America,  in  Congress  assembled.  That 
there  shall  be  at  the  seat  of  government  an  executive  depart- 
ment to  be  known  as  the  Department  of  Commerce  and  lAbor, 
and  a  Secretary  of  Commerce  and  Labor,  who  shall  be  the  head 
thereof,  who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  who  shall  receive  a  salary 
of  eight  thousand  dollars  per  annum,  and  whose  term  and  tenure 
of  office  shall  be  like  that  of  the  heads  of  the  other  Executive 
Departments:  and  section  one  hundred  and  fifty-eight  of  the 
Eevised  Statutes  is  hereby  amended  to  include  such  Department, 
and  the  provisions  of  title  four  of  the  Eevised  Statutes,  including 
all  amendments  thereto,  are  hereby  made  applicable  to  said  De- 
partment. The  said  Secretary  shall  cause  a  seal  of  oflSce  to  be 
made  for  the  said  Department  of  such  device  as  the  President 
shall  approve,  and  judicial  notice  shall  be  taken  of  the  said  seaL 

Sec.  2.  Aanstant  Secretary  of  Commerce.— That  there  shall  be 
in  said  Department  an  Assistant  Secretary  of  Commerce  and 
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liabor,  to  be  appointed  by  the  President,  who  shall  receive  a 
salary  of  five  thousand  dollars  a  year.  He  shall  perform  such 
duties  as  shall  be  prescribed  by  the  Secretary  or  required  by  law. 
There  shall  also  be  one  chief  clerk  and  a  disbursing  clerk  and 
such  other  clerical  assistants  as  may  from  time  to  time  be  author- 
ized by  Congress ;  and  the  Auditor  for  the  State  and  other  De- 
partments shall  receive  and  examine  all  accounts  of  salaries  and 
incidental  expenses  of  the  office  of  the  Secretary  of  Commerce 
and  Labor,  and  of  all  bureaus  and  offices  under  his  direction, 
all  accounts  relating  to  the  Light-House  Board,  Steamboat-In- 
spection Service,  Immigration,  Navigation,  Alaskan  fur-seal  fish- 
eries, the  National  Bureau  of  Standards,  Coast  and  Geodetic 
Survey,  Census,  Department  of  Labor,  Fish  Commission  and  to 
all  other  business  within  the  jurisdiction  of  the  Department  of 
Commerce  and  Labor,  and  certify  the  balances  arising  thereon  to 
the  Division  of  Bookkeeping  and  Warrants  and  send  forthwith  a 
copy  of  each  certificate  to  the  Secretary  of  Commerce  and  Labor, 
Sec.  3.  ^>^ty  of  Department—  That  it  shall  be  the  province  and 
duty  of  said  Department  to  foster,  promote,  and  develop  the 
foreign  and  domestic  commerce,  the  mining,  manufacturing, 
shipping,  and  fishery  industries,  the  labor  interests,  and  the  trans- 
portation facilities  of  the  United  States ;  and  to  this  end  it  shall 
be  vested  with  jurisdiction  and  control  of  the  departments,  bu- 
reaus, offices,  and  branches  of  the  public  service  hereinafter  spe- 
cified, and  with  such  other  powers  and  duties  as  may  be  pre- 
scribed by  law.  All  unexpended  appropriations,  which  shall  be 
available  at  the  time  when  this  act  takes  effect,  in  relation  to  the 
various  offices,  bureaus,  divisions,  and  other  branches  of  the 
public  service,  which  shall,  by  this  Act,  be  trsinsferred  to  or  in« 
eluded  in  the  Department  of  Commerce  and  Labor,  or  which  may 
hereafter,  in  accordance  with  the  provisions  of  this  Act,  be  so 
transferred,  shall  become  available,  from  the  time  of  such  trans- 
fer, for  expenditure  in  and  by  the  Department  of  Commerce  and 
Labor  and  shall  be  treated  the  same  as  though  said  branches 
of  the  public  service  had  been  directly  named  in  the  laws  making 
said  appropriations  as  parts  of  the  Department  of  Commerce 
and  Labor,  under  the  direction  of  the  Secretary  of  said  Depart- 
ment. 

Sec.  4,  Offlcen,  Bureaut,  and  Diviaioiis.— That  the  following- 
named  offices,  bureaus,  divisions,  and  branches  of  the  public  ser- 
vice, now  and  heretofore  under  the  jurisdiction  of  the  Depart- 
ment of  the  Treasury,  and  all  that  pertains  to  the  same,  known 
.  as  the  Light-House  Board,  the  Light-House  Establishment,  the 
Steamboat-Inspection  Service,  the  Bureau  of  Navigation,  the 
United  States  Shipping  Commissioners,  the  National  Bureau  of 
Standards,  the  Cosst  and  Geodetic  Survey,  the  Commissioner- 
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General  of  Immigration^  the  commiseionerB  of  immigration^  the 
Bureau  of  Immigration^  the  immigration  service  at  large,  and 
the  Bureau  of  StatiBtics^  be,  and  the  Bame  hereby  are,  transferred 
from  the  Department  of  the  Treasury  to  the  Department  of 
Commerce  and  Labor,  and  the  same  shall  hereafter  remain 
under  the  jurisdiction  and  supervision  of  the  lost-named  Depart- 
ment; and  that  the  Census  Office,  and  all  that  pertains  to  the 
same,  be,  and  the  same  hereby  is,  transferred  from  the  Depart- 
ment of  the  Interior  to  the  Department  of  Commerce  and  Labor, 
to  remain  henceforth  imder  the  jurisdiction  of  the  latter;  thai 
the  Department  of  Labor,  the  Fish  Commission,  and  the  Office 
of  Commissioner  of  Fish  and  Fisheries,  and  all  that  pertains  to 
the  same,  be,  and  the  same  hereby  are,  placed  under  the  juris-, 
diction  and  made  a  part  of  the  Department  of  Commerce  and 
Labor;  that  the  Bureau  of  Foreign  Commerce,  now  in  the  De- 
partment of  State,  be,  and  the  same  hereby  is,  transferred  to  the 
Department  of  Commerce  and  Labor  and  consolidated  with  and 
made  a  part  of  the  Bureau  of  Statistics,  hereinbefore  transferred 
from  the  Department  of  the  Treasury  to  the  Department  of  Com- 
merce and  Labor,  and  the  two  shall  constitute  one  bureau,  to  be 
called  the  Bureau  of  Statistics,  with  a  chief  of  the  bureau;  and 
that  the  Secretary  of  Commerce  and  Labor  shall  have  control  of 
the  work  of  gathering  and  distributing  statistical  information 
naturally  relating  to  the  subjects  confidend  to  his  Department; 
and  the  Secretary  of  Commerce  and  Labor  is  hereby  given  the 
power  and  authority  to  rearrange  the  statistical  work  of  the 
bureaus  and  offices  confided  to  said  Department,  and  to  con- 
solidate any  of  the  statistical  bureaus  and  offices  transferred  to 
said  Department;  and  said  Secretary  shall  also  have  authority  to 
call  upon  other  Departments  of  the  Government  for  statistical 
data  and  results  obtained  by  them ;  and  said  Secretary  of  Com- 
merce and  Labor  may  collate,  arrange,  and  publish  such  statis- 
tical information  so  obtained  in  such  manner  as  to  him  may 
stem  wise. 

That  the  official  records  and  papers  now  on  file  in  and  pertain- 
ing exclusively  to  the  business  of  any  bureau,  office,  department, 
or  branch  of  the  public  service  in  this  Act  transferred  to  the  De- 
partment of  Commerce  and  Labor,  together  with  the  furniture 
now  in  use  in  such  bureau,  office,  department,  or  branch  of  the 
public  service,  shall  be,  and  hereby  are,  transferred  to  the  Depart- 
ment of  Commerce  and  I^abor. 

Sec.  5.  Bareau  of  Manufactures.— That  there  shall  be  in  the 
Departmeut  of  Commerce  and  Labor  a  bureau  to  be  called  the 
Bureau  of  Manufactures,  and  a  chief  of  said  bureau,  who  shall 
be  appointed  by  the  President,  and  who  shall  receive  a  salary  of 
four  thousand  dollars  per  annum.    There  shall  also  be  in  said 
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bureau,,  such  clerical  assistants  as  may  from  time  to  time  be 
authorized  by  Congress.  It  shall  be  the  province  and  duty  of 
said  bureau,  under  the  direction  of  the  Secretary,  to  foster, 
promote,  and  develop  the  various  manufacturing  industries  of 
the  United  States,  and  markets  for  the  same  at  home  and  abroad, 
domestic  and  foreign,  by  gathering,  conjpiling,  publishing,  and 
supplying  all  available  and  useful  information  concerning  such 
industries  and  such  markets,  and  by  such  other  methods  and 
means  as  may  be  prescribed  by  the  Secretary  or  provided  by  law. 
And  all  consular  oflBcers  of  the  United  States,  including  consuls- 
general,  consuls,  and  commercial  agents,  aro  hereby  required, 
and  it  is  made  a  part  of  their  duty,  under  the  direction  of  the 
Secretary  of  State,  to  gather  and  jcompile,  from  time  to  time, 
useful  and  material  information  and  statistics  in  respect  to  the 
subjects  enumerated  in  section  three  of  this  Act  in  the  countries 
and  places  to  which  such  consular  officers  are  accredited,  and  to 
send,  under  the  direction  of  the  Secretary  of  State,  reports  as 
often  as  required  by  the  Secretary  of  Commerce  and  Labor  of  the 
information  and  statistics  thus  gathered  and  compiled,  such 
reports  to  be  transmitted  through  the  State  Department  to  the 
Secretary  of  the  Department  of  Commerce  and  Labor. 


CHAPTER  V. 


TELEGRAPH  COMPANIES. 
Act  in  Aid  of  Railroad  and  Telegrapli  Lines,  entitied 
<<An  Act  Supplementary  to  the  Act  of  July  z,  1862, 
entitled  *  An  Act  to  Aid  in  the  Construction  of  a  Rail- 
road and  Telegraph  Line  From  the  Missouri  River  to 
the  Pacific  Ocean,  and  to  Secure  to  the  Government 
the  Use  of  the  Same  for  Postal,  Military  and  Other 
Purposes/  and  also  the  Act  of  July  2, 1864,  and  Other 
Acts  Amendatory  of  Said  First  Named  Act.*'  Approved 
August  7,  1888. 

ANALYSIS    OF    STATUTE. 

Seo.  1.  Railroad  company  alone  must  operate  telegraph  over 
its  line  by  its  own  corporate  officers. 

2.  Any  telegraph  company  may  connect  with  existing  lines 

—  Equal  facilities  compulsory. 

3.  Interstate  Commerce  Commission  may  enforce  statute 

—  May  secure  writ  of  mandamtts, 

4.  Attomey-Greneral  shall  enforce  rights  of  government  — 

May  annul  unlawful  contracts. 
6.  Violation  of  the  statute  a  misdemeanor  —  Party  ag- 
grieved may  sue  for  damages. 

6.  Contracts  to  be  filed  with  Interstate  Commerce  Com- 

mission —  Annual  Reports  —  Penalties. 

7.  Bight  to  amend  act  reserved. 

Be  it  enacted  by  the  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  America  in  Congress 
Assembled: 

§  1.  Bailroad  miut  Operate  Telegraph  by  Its  Own  Offloen, 
—  That  all  railroad  and  telegraph  companies  to  which 
the  United  States  has  granted  any  subsidy  in  lands 
or  bonds  or  loan  of  credit  for  the  construction  of  either 
railroad  or  telegraph  lines,  which,  by  the  acts  incor- 

[818] 
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porating  them,  or  by  any  act  amendatory  or  supple- 
mentary thereto,  are  required  to  construct,  maintain, 
or  operate  telegraph  lines,  and  all  companies  engaged 
in  operating  said  railroad  or  telegraph  lines  shall 
forthwith  and  henceforward,  by  and  through  their  own 
respective  corporate  officers  and  employees,  maintain, 
and  operate,  for  railroad^  Governmental,  commercial, 
and  all  other  purposes,  telegraph  lines,  and  exercise 
by  themselves  alone  all  the  telegraph  franchises  con- 
ferred upon  them  and  obligations  assumed  by  them 
under  the  acts  making  the  grants  as  aforesaid.  {Laws 
1888,  chap.  772,  approved  August  7,  1888.) 

Act  of  July  1, 1882,  etc. —  The  provisions  of  the  act  of  August 
7,  1888,  is  supplementary  to  prior  legislation  on  the  subject. 
This  legislation,  as  recited  in  the  title  of  the  act  of  August  7, 
1888,  is  now  embraced  in  Title  LXV  of  the  United  States  Re- 
vised Statutes,  sections  5263-5269,  inclusive.  These  provisions, 
together  with  the  act  of  1888,  embrace  the  legislation  governing 
telegraphs.  The  provisions  of  the  United  States  Revised  Statutes 
are  as  follows : 

Sec.  5263.  Public  Domain  Open  to  any  Company.—  Any  telegraph 
company  now  organized,  or  which  may  hereafter  be  organized, 
under  the  laws  of  any  State,  shall  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph  through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of  the  United  States  which 
have  been  or  may  hereafter  be  declared  such  by  law,  and  over, 
under,  or  a2ross  the  navigable  streams  or  waters  of  the  United 
States;  but  such  lines  of  telegraph  shall  be  po  constructed  and 
maintained  as  not  to  obstruct  the  navigation  of  such  streams 
and  waters,  or  interfere  with  the  ordinary  trav  il  on  such  military 
or  post  roads. 

Sec.  5264.  Kight  to  Take  Timber  and  Land.— Any  telegraph  com- 
pany  organized  under  the  laws  of  any  State  shall  have  the  right 
to  take  and  use  from  the  public  lands  through  which  its  lines 
of  telegraph  may  pass,  the  necessary  stone,  timber,  and  other 
materials  for  its  posts,  piers,  stations,  and  other  needful  uses  in 
the  construction,  maintenance,  and  operation  of  its  lines  of 
telegraph,  and  may  pre-empt  and  use  such  portion  of  the  unoc- 
cupied public  lands  subject  to  pre-emption  through  which  their 
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lines  of  telegraph  may  be  located  as  may  be  necessary  for  their 
Blations,  not  exceeding  forty  acres  for  each  station;  but  such 
stations  shall  not  be  within  fifteen  miles  of  each  other. 

Sec.  5265.  Ki«hts  not  Traniferrable.^  The  rights  and  privilegee 
granted  under  the  provisions  of  the  act  of  July  twenty-four, 
eighteen  hundred  and  sixty-six,  entitled  "An  act  to  aid  in  the 
construction  of  telegraph  lines,  and  to  secure  to  the  Government 
the  use  of  the  same  for  postal,  militar}%  and  other  purposes/'  or 
under  this  Title,  shall  not  be  transferred  by  any  company  acting 
thereunder  to  any  other  corporation,  association,  or  person. 

Sec.  5266.  Government  MeaMges.—  Telegrams  between  the  sev- 
eral Departments  of  the  Government  and  their  officers  and 
egents,  in  their  transmission  over  the  lines  of  any  telegraph 
company  to  which  has  been  given  the  right  of  way,  timber, 
or  station  lands  from  the  public  domain  shall  have  priority 
over  all  other  business,  at  such  rates  as  the  Postmaster-General 
shall  annually  fix.  And  no  part  of  any  appropriation  for  the  sev- 
eral Departments  of  the  Government  shall  be  paid  to  any  com- 
pany which  neglects  or  refuses  to  transmit  such  telegrams  in 
accordance  with  the  provisions  of  this  section. 

Sec.  5267.  Government  may  Pnrchaae  Lines.—  The  United  States 
may,  for  postal,  military  or  other  purposes,  purchase  all  the  tele- 
graph lines,  property,  and  effects  of  any  or  all  companies  acting 
under  the  provisions  of  the  act  of  July  twenty-fourth,  eighteen 
hundred  and  sixty-six,  entitled  "An  act  to  aid  in  the  construction 
of  telegraph  lines,  and  to  secure  to  the  Government  the  use  of 
the  same  for  postal,  military,  and  other  purposes."  or  under 
this  Title,  at  an  appraised  value,  to  be  ascertained  by  five  com- 
petent, disinterested  persons,  two  of  whom  shall  be  selected  by 
the  Postmaster-General  of  the  United  States,  two  by  the  company 
interested,  and  one  by  the  four  so  previously  selected. 

Sec.  5268.  Company  must  File  Acceptance.— Before  any  tele- 
graph company  shall  exercise  any  of  the  powers  or  privileges  con- 
ferred by  law  such  company  shall  file  their  written  acceptance 
with  the  Postmaster-General  of  the  restrictions  and  obligations 
required  by  law. 

Sec.  5269.  P«n*lties.— Whenever  any  telegraph  company,  after 
having  filed  its  written  acceptance  with  the  Postmaster-General 
of  the  restrictions  and  obligations  required  by  the  act  approved 
July  twenty-fourth,  eighteen  hundred  and  sixty-six,  entitled  "An 
act  to  aid  in  the  construction  of  telegraph  lines,  and  to  secure 
to  the  Government  the  use  of  the  same  for  postal,  military,  and 
other  purposes,**  or  by  this  Title,  shall,  by  its  agents  or  employes, 
refuFe  or  neglect  to  transmit  any  puch  telegraphic  communica- 
tions as  are  provided  for  by  the  aforesaid  act,  or  by  this  Title,  or 
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by  the  provisions  of  section  two  hundred  and  twenty-one,  Title 
**The  Department  of  War/'  authorizing  the  Secretary  of  War 
to  provide  for  taking  meteorological  observations  at  the  military 
stations  and  other  points  of  the  interior  of  the  continent,  and 
for  giving  notice  on  the  northern  lakes  and  seaboard  of  the  ap* 
proach  and  force  of  storms,  such  telegraph  company  shall  be 
liable  to  a  penalty  of  not  less  than  one  hundred  dollars  and  not 
more  than  one  thousand  dollars  for  each  such  refusal  or  neglect 
(To  be  recovered  by  an  action  or  actions  at  law  in  any  District 
Court  of  the  United  States.) 

Telegraph  Controlled  by  Congress. —  A  State  has  no  power  to 
regulate  commercial  intercourse  between  its  citizens  and  those 
of  other  States,  and  to  control  the  transmission  of  all  telegraphic 
correspondence  over  territory  within  its  own  jurisdiction.  A 
State  law  cannot  confer  exclusive  rights  upon  a  telegraph  com- 
pany, or  create  a  telegraph  monopoly.  Congress  has  exclusive 
control  over  the  telegraph,  where  it  affects  communication  from 
a  point  in  one  State  to  points  in  another,  because  such  transmis- 
sion of  intelligence  is  an  essential  agency  of  interstate  com- 
merce, and  Congress  having  legislated  on  the  subject,  all  State 
laws  in  conflict  with  an  act  of  Congress  are  void.  Pensacola 
Tel  Co.  V.  Western  Union  Tel  Co.  (October,  1877),  96  U.  S.  1. 

"The  electric  telegraph,''  says  Chief  Justice  Waite  in  the 
case  cited,  "  marks  an  epoch  in  the  progress  of  time.  In  a  little 
more  than  a  quarter  of  a  century  it  has  changed  the  habits  of 
business  and  become  one  of  the  necessities  of  commerce.  It  is 
indispensable  as  a  means  of  intercommunication,  but  especially 
is  it  so  in  commercial  transactions. 

"  Since  the  case  of  Gibbons  v.  Ogden  (9  Wheat.  1),  it  has  never 
been  doubted  that  commercial  intercourse  is  an  element  of  com- 
merce which  comes  within  the  regulating  power  of  Congress. 
Post-offices  and  post  roads  are  established  to  facilitate  the  trans- 
mission of  intelligence.  Both  commerce  and  the  postal  service 
are  placed  within  the  power  of  Congress,  because  being  national 
in  their  operation,  they  should  be  under  the  protecting  care  of 
the  national  government. 

'*  The  powers  thus  granted  are  not  confined  to  the  instrumen- 
talities of  commerce  or  the  postal  service  known  or  in  use  when 
the  Constitution  was  adopted,  but  they  keep  pace  with  the 
progress  of  the  country,  and  adapt  themselves  to  the  new  deveU 
21 
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opments  of  time  and  circumstances.  They  extend  from  the  horse 
\rith  its  rider  to  the  stage  coach,  from  the  sailing  yessel  to  the 
steamboat,  from  the  coach  and  the  steamboat  to  the  railroad, 
and  from  the  railroad  to  the  telegraph,  as  these  new  agencies  are 
successively  brought  into  use  to  meet  the  demands  of  increasing 
population  and  wealth.  They  were  intended  for  the  government 
of  the  business  to  which  they  relate  at  all  timee  and  under  all 
circumstances.  As  they  were  intrusted  to  the  general  govern- 
ment for  the  good  of  the  nation,  it  is  not  only  the  right  but 
the  duty  of  Congress  to  see  to  it  that  intercourse  among  the 
States  and  the  transmission  of  intelligence  are  not  obstructed  or 
unnecessarily  incumbered  by  State  legislation. 

"  In  fact,  from  the  beginning  it  seems  to  liave  been  assumed 
that  Congress  might  aid  in  developing  the  system,  for  the  first 
telegraph  line  of  any  considerable  extent  ever  erected  was  built 
between  Washington  and  Baltimore,  only  a  little  more  than 
thirty  years  ago  (opinion  written  October,  1877),  with  money  ap- 
propriated by  Congress  for  that  purpose  (5  Stat.'^eiS),  and  large 
donations  of  land  and  money  have  since  been  made  to  aid  in  the 
construction  of  other  lines.'^    Ih. 

State  Caamot  Create  Telegraph  Konopoly. —  The  case  cited 
involved  the  right  of  the  State  of  Florida  to  grant  to  a 
telegraph  company  the  exclusive  right  to  operate  within 
the  State.  The  plaintiff  below,  the  Pensacola  Telegraph 
Company,  had  an  exclusive  grant  from  the  Florida  Legislature  to 
operate  telegraph  lines  in  counties  of  Escambia  and  Santa  Hosa 
in  that  State.  These  counties  lay  between  the  southern  boundary 
of  Alabama  and  the  northern  coast  of  the  Gulf  of  Mexico. 
Pensacola  was  a  seaport  in  Santa  Rosa  county,  on  the  Gulf 
coast,  on  the  Bay  of  Pensacola. 

The  defendant,  the  Western  Union  Telegraph  Company,  was 
incorporated  under  the  laws  of  New  York.  It  had  complied  with 
the  act  of  Congress  of  July  24, 1866,*  authorizing  telegraph  com- 
panies organized  under  the  laws  of  any  state,  on  complying  with 
the  terms  of  the  act,  to  operate  lines  of  telegraph  '*  over  any  por- 
tion of  the  public  domain  "  over  and  along  any  military  or  post 

*  The  act  of  July  24,  1866,  is  now  embraced  in  title  65  of  the  United 
States  Revised  Statutes,  S§  5263-5269.  For  the  text  of  these  sectiona 
■ee  ante,  pages  319-321. 
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road  of  the  United  States,  or  over,  under,  or  across  navigable 
streams  or  waters  of  the  United  States.  In  addition  to  this  au- 
thority conferred  by  the  act  of  Congress,  the  Western  Union  com- 
pany secured  also  from  the  Pensacola  and  Louisyille  railroad  the 
right  to  erect  a  telegraph  line  on  its  right  of  way  from  the  Bay 
of  Pensacola  to  the  State  of  Alabama,  thence  connecting  with 
other  lines.  The  defendant  on  receiving  such  rights  and  author- 
ity from  the  railroad  company,  and  in  conformity  also  with 
the  provisions  of  the  act  of  July  24,  1866,  commenced  to  erect 
a  telegraph  line  from  the  city  of  Pensacola  north  through  Santa 
Bosa  county,  in  which  territory  plaintiff  claimed  an  exclusive 
right  to  operate  telegraph  lines  under  the  Florida  statute.  On 
July  27,  1874,  plaintiff  filed  a  bill  in  the  Circuit  Court  of  the 
I'nited  States  for  the  northern  district  of  Florida,  praying  for 
an  injunction  perpetual  to  restrain  the  defendant  from  build- 
ing or  operating  its  line  within  the  territory  within  which  plain- 
tiff claimed  exclusive  rights,  and  from  which  the  Legislature  of 
Florida  sought  to  exclude  all  others.  Upon  the  pleading  and 
evidence  the  Circuit  Court  dismissed  the  bill,  holding  that  de- 
fendant having  complied  with  the  act  of  Congress  which  author- 
ized it  to  build  its  line  in  the  territory  claimed  by  plaintiff,  the 
Florida  statute  giving  to  plaintiff  an  exclusive  grant  over  the 
territory,  was  void,  as  in  conflict  with  the  Federal  statute,  the 
subject-matter  of  which  related  to  interstate  commerce. 

On  appeal  the  Supreme  Court  of  the  United  States  aflBrmed  tho 
decree,  holding  that  there  was  no  power  in  the  Florida  Legisla- 
ture to  make  an  exclusive  grant  to  plaintiff  of  the  right  to 
operate  a  telegraph  line  upon  or  over  territory  vrithin  the  State, 
since  Congress  had  legislated  on  the  subject  and  the  Florida 
statute  conflicted  and  was  repugnant  to  the  act  of  Congress. 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co,,  96  U.  S.  1. 

"  The  government  of  the  United  States,^^  said  the  chief  jus- 
tice, "  within  the  scope  of  its  powers  operates  upon  every  foot  of 
territory  under  its  jurisdiction.  It  legislates  for  the  whole  na- 
tion, and  is  not  embarrassed  by  States  lines.  Its  peculiar  duty 
is  to  protect  one  part  of  the  country  from  encroachments  by 
another  upon  the  national  rights  which  belong  to  all.^'    Ih. 

A  Telegraph  Company  Is  a  Carrier. —  A  telegraph  company 
occupies  the  same  relation  to  commerce  as  a  carrier  of  messages 
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that  a  railroad  company  does  as  a  carrier  of  goods.  Both  com- 
panies are  instruments  of  conamerce  and  their  business  is  com- 
merce itself.  They  do  their  transportation  in  different  ways 
and  their  liabilities  are  in  some  respects  different,  hnt  they  are 
both  indispensable  to  those  engaged  to  any  considerable  extent 
in  commercial  pursuits.    Telegraph  Co.  v.  TeoMs,  105  U.  S.  460. 

Taxation  by  State  of  Telegraph  Company.-*-  Messages  sent  by 
a  telegraph  company  out  of  the  State  is  a  tax  on  interstate  com- 
merce, and  a  statute  of  a  State  imposing  such  tax  is  unconstitu- 
tional and  void.    Telegraph  Co.  v.  Texas,  105  V.  S.  460. 

The  Constitution  of  Texas  authorized  its  Legislature  to  *^  im- 
pose occupation  taxes,  both  upon  natural  persons  and  upon  cor- 
porations other  than  mimicipal  doing  business  in  the  State.  A 
Texas  statute  (Art.  4655,  Rev.  Stat.)  declared  that  every  char- 
tered telegraph  company  doing  business  in  the  State  is  required 
to  pay  a  tax  of  one  cent  for  every  full-rate  message  sent,  and  one- 
half  of  o^e  cent  for  every  message  less  than  full  rate.  Under 
this  act  the  Western  Union  Telegraph  Company  between  October 
1, 1879,  and  July  1, 1880,  was  taxed  on  169,076  full  rate,  and  on 
100,408  less  than  full  rate  messages.  A  large  portion  of  these 
were  sent  out  of  the  State.  Some  messages  were  sent  by  govern- 
ment officers  on  public  business.  The  company  refused  to  pay 
the  tax  and  was  sued  in  the  State  court  and  judgment  was  re- 
covered against  it  on  the  ground  that  the  Texas  statute  was  valid. 
This  judgment  was  sustained  by  the  Supreme  Court  of  Texas. 
On  writ  of  error  to  the  Supreme  Court  of  the  United  States  the 
judgment  was  reversed  as  to  messages  sent  out  of  the  State  and 
as  to  government  messages,  on  the  ground  that  the  statute  of 
Texas,  in  assuming  to  tax  such  messages,  was  without  power,  and 
its  statute  was  void.    lb. 

Chief  Justice  Waite,  in  his  opinion,  observed  that "  if  a  tax  for 
every  two  thousand  pounds  of  freight  carried  is  a  tax  on  the 
freight,  or  for  every  measured  ton  of  a  vessel  a  tax  on  tonnage,  or 
for  every  passenger  carried  a  tax  on  the  passenger,  or  for  the 
sale  of  goods  a  tax  on  the  goods,  this  must  be  a  tax  on  the  mes- 
sages. As  such  so  far  as  it  operates  on  private  messages  sent  out 
of  the  State  it  is  a  regulation  on  foreign  and  interstate  com- 
merce and  beyond  the  power  of  the  State.    As  to  the  government 
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zneeeagee  it  is  a  tax  by  the  State  on  the  means  employed  by  the 
gCTemment  of  the  United  States  to  execute  its  constitutional 
powers.  McCullaugh  v.  Maryland  (4  Wheat.  316),  and  therefore 
void.*'    lb. 

See  also  to  same  eflfect  Ratterman  v.  Western  Union  Teh  Co., 
127  U.  S.  411 ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640. 

State  Law  as  to  Messages  Operates  only  within  the  State. — 
The  manner  in  which  a  telegraph  company  conducts  its  business 
in  different  States  cannot  be  governed  by  a  State  statute.  A 
State  law  as  to  mode  of  delivering  messages  cannot  operate  as  to  a 
breach  of  its  provisions  in  another  State,  and  its  provisions  can- 
not be  enforced  except  for  violations  in  the  State  in  which  the 
law  was  enacted.  Western  Union  Tel.  Co.  v.  Pendleton  (May, 
1887),  122  U.  S.  347;  Western  Union  Tel.  Co.  v.  James  (May, 
1896),  162  U.  S.  650. 

In  the  Pendleton  case  the  court  was  required  to  construe  a 
statute  of  the  State  of  Indiana  which  required  telegraph  com- 
panies to  deliver  dispatches,  by  messenger,  to  the  persons  to  whom 
they  are  addressed  or  to  their  agents  if  they  reside  within  one 
mile  of  the  telegraph  station  or  within  the  city  or  town  in  which 
the  station  is.  Such  a  statute  cannot  operate  without  the  State, 
as  it  would  constitute  a  regulation  with  regard  to  interstate  com- 
merce which  the  State  has  no  power  to  make. 

William  Pendelton,  the  plaintiff,  sent  a  telegram  from  Shelby- 
ville,  Ind.,  to  Ottumwa,  Iowa,  on  April  14,  1883.  The  message 
was  sent  at  thirty-five  minutes  past  5  in  the  afternoon.  The  de- 
fendant received  the  message  at  Ottumwa  at  7 :30  p.  m.  James 
Harker,  in  whose  care  the  message  was  sent,  lived  more  than  a 
mile  from  the  telegraph  station  in  Ottumwa.  Defendant,  as  was 
its  custom,  if  the  person  addressed  lived  more  than  a  mile  from 
the  station,  put  the  message  in  the  post-office  in  Ottumwa  and  it 
was  delivered  to  the  sendee  next  morning  by  the  postmaster  at 
about  9  A.  M.  The  Indiana  statute  (§  4176,  Rev.  Stat.  Ind. 
1881)  required  every  telegraph  company  to  deliver  messages 
*•'  with  impartiality  and  in  good  faith,  and  in  the  order  of  time 
in  which  they  are  received,'*  under  penalty  of  $100  for  failure  to 
transmit,  or  if  delayed  or  postponed. 

Plaintiff  claimed  to  have  suffered  damage  by  the  delay  of  the 
message,  and  sued  defendant  under  the  Indiana  statute  for  fail- 
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ure  to  deliver  the  message  in  the  sum  of  $100  in  the  State  court 
of  Indiana.  Defendant's  answer  set  forth  the  duties  and  liabilities 
of  defendant  in  the  State  of  Iowa,  which  required  it  to  transmit 
messages  without  unusual  delay,  and  willful  failure  to  deliver  was 
declared  a  misdemeanor.  On  demurrer  to  the  answer  plaintiff 
had  judgment  for  $100,  which  was  affirmed  by  the  Supreme 
Court  of  Indiana.  On  writ  of  error  to  the  Supreme  Court  of  the 
United  States  the  judgment  was  reversed  on  the  ground  that  tho 
Indiana  statute,  in  so  far  as  it  attempted  to  regulate  the  mode 
in  which  messages  sent  in  Indiana,  should  be  delivered  in  other 
States,  was  void,  as  its  operation  afiEected  a  regulation  of  interstate 
commerce.  Western  Union  Tel.  Co.  v.  Pendleton  (May,  1887), 
132  U.  S.  347. 

State  Law;  when  Operative  within  the  State. —  A  State  has 
power  to  pass  a  law  requiring  a  telegraph  company  to  promptly 
tiansmit  and  deliver  messages  within  the  State,  under  a  penalty 
of  $100.  Such  a  statute  is  valid  only  within  the  State,  and  can 
be  enforced  within  the  State  as  a  valid  exercise  of  its  police  power. 

The  Legislature  of  Georgia  passed  a  law  requiring  a  telegraph 
company  during  usual  office  hours  to  receive  all  dispatches,  and 
on  payment  of  usual  charges  to  "  transmit  and  deliver  the  same 
with  impartiality  and  good  faith,  and  with  due  diligence,  under 
penalty  of  $100  '^  to  be  recovered  by  suit  in  any  court  having 
jurisdiction.  That  statute  further  declared  that  the  act  should 
not  be  construed  so  as  to  impair  right  of  party  to  recover  dam- 
ages for  breach  of  contract  or  duty  by  any  telegraph  company, 
V'hich  damages  might  be  recovered  in  the  same  suit. 

Plaintiff,  a  cotton  merchant  living  at  Blakely,  Ga.,  on  Novem- 
ber 4,  1890,  wired  Tullis  &  Co.  at  Eufaula,  Ala.,  offering  to  sell 
cotton  on  terms  named  in  the  message.  Tullis  received  the  mes- 
sage the  same  day,  and  sent  a  telegram  to  Blakely  accepting 
his  ofiEer.  This  message  was  received  by  defendant  at  Blakely 
late  in  the  evening  of  November  4th.  Defendant  did  not  de- 
liver it  till  the  next  morning,  November  5th.  Plaintiff  claimed 
that  the  message  was  not  delivered  by  defendant  with  due  dili- 
gence and  that  as  a  result  of  the  delay  he  suffered  damage.  He 
sued  defendant  in  the  State  court  of  Georgia  under  the  Georgia 
statute  for  the  $100  penalty  and  also  for  $242.60  damages.    At 
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the  trial  plaintiff  recovered  both  the  penalty  and  the  damages. 
On  appeal  to  the  Supreme  Court  of  Georgia  the  judgment  was 
sustained  as  to  the  penalty^  but  reversed  as  to  the  damages,  and 
plaintiff  having  remitted  the  claim  for  damages  the  judgment  as  - 
to  the  penalty  of  $100  under  the  statute  was  affirmed. 

A  writ  of  error  was  sued  out  by  defendant  to  the  Supremo 
Court  of  the  United  States  where  the  judgment  was  affirmed  and 
the  Georgia  statute  upheld  as  a  valid  exercise  of  the  police  power 
of  the  State.  Western  Union  Tel.  Co.  v.  James  (May,  1896),  16.2 
U.  S.  650. 

Mr.  Justice  Peckham  distinguished  the  Pendleton  case  (123 
tr.  S.  347).  He  observed  that  in  the  case  cited,  the  State  court 
sought  to  enforce  an  Indiana  statute  outside  and  beyond  the 
territorial  limits  of  the  State.  "  That  statute,''  says  Mr.  Justice 
Peckham,  referring  to  the  Indiana  law,  "  was  held  to  conflict 
with  the  clause  of  the  Constitution  of  the  United  States  which 
vests  in  Congress  power  to  regulate  commerce  among  the  States 
in  so  far  as  it  attempted  to  regulate  the  delivery  of  such  dis- 
patches to  places  situate  in  other  States,  and  it  was  said  that  the 
reserved  police  power  of  the  State,  under  the  Constitution,  al- 
though difficult  to  define,  did  not  extend  to  the  regulation  of  the 
delivery  at  points  without  the  State  of  telegraphic  messages 
received  within  the  State."    lb. 

The  Ckorgia  Statute  Construed. —  In  construing  the  Georgia 
statute^  as  to  the  question  of  the  penalty  and  the  damages  im- 
posed, Mr.  Justice  Peckham  said : 

"  It  is  true  it  provides  a  penalty  for  a  violation  of  its  terms 
and  permits  a  recovery  of  the  amount  thereof  irrespective  of  the 
question  whether  any  actual  damages  have  beea  sustained  by  the 
individual  who  brings  the  suit ;  but  that  is  only  a  matter  in  aid 
of  the  performance  of  the  general  duty  owed  by  the  company.  It 
is  not  a  regulation  of  commerce,  but  a  provision  which  only  inci- 
dentally affects  it.  We  do  not  mean  to  be  understood  as  holding 
that  any  State  law  on  this  subject  would  be  valid,  even  in  the 
absence  of  congressional  legislation,  if  the  penalty  provided  was 
so  grossly  excessive  that  the  necessary  operation  of  such  legisla- 
tion  would  be  to  impede  interstate  commerce.  Our  decision  in 
this  case  would  form  no  precedent  for  holding  valid  such  legisla* 
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tion.  It  might  then  be  urged  that  legislation  of  that  character 
was  not  in  aid  of  commerce,  but  was  of  a  nature  well  calculated 
to  harass  and  to  impede  it.  While  the  penalty  in  the  present 
statute  is  quite  ample  for  a  mere  neglect  to  deliver  in  some  cases, 
we  cannot  say  that  it  is  so  unreasonable  as  to  be  outside  of  and 
beyond  the  jurisdiction  of  the  State  to  enact.     ♦     »     ♦ 

"  Again  it  is  said  that  this  company  entered  into  a  valid  con- 
tact in  Alabama  with  the  sender  of  the  message,  which  provided 
that  it  would  not  be  liable  for  mistakes  in  its  transmission  beyond 
the  sum  received  for  sending  the  message,  unless  the  sender 
ordered  it  to  be  repeated  and  paid  half  the  sum  in  addition,  and 
this  statute  changed  the  liability  of  the  company  as  it  would 
otherwise  exist.  The  message  was  not  repeated.  This  kind  of 
a  contract,  it  is  said,  was  a  reasonable  one,  and  has  been  so  held 
by  this  court.  Primrose  v.  Western  Union  Telegraph  Co.,  154 
U.  S.  1.  This,  however,  is  not  an  action'by  the  person  who  sent 
the  message  from  Alabama,  and  this  plaintiff  is  not  concerned 
with  that  contract,  whatever  it  was.  There  was  no  mistake  in 
the  transmission  of  the  message,  and  there  was  no  breach  of  the 
agreement.  The  action  here  is  not  founded  upon  any  agreement 
and  the  judgment  neither  affects  nor  violates  the  contract  men- 
tioned. Nor  are  we  here  concerned  with  the  provisions  of  the 
third  section  of  the  act  relating  to  the  damages  to  be  recovered 
in  the  case  of  cipher  messages.  This  was  not  such  a  message,  and 
this  judgment  is  solely  based  upon  the  penalty  granted  by  the 
statute  for  non-delivery,  and  could  be  sustained  even  if  the  third 
section  of  the  act  were  not  valid,  which  is  a  question  we  do  not 
decide  nor  express  any  opinion  concerning  it.  The  residue  of  the 
act  could  stand  without  the  third  section.^*    76. 

Text  of  the  Georgia  Statute. —  The  Georgia  statute,  the  valid- 
ity of  which  was  upheld  in  the  case  cited,  is  entitled :  "  An  Act 
to  prescribe  the  duty  of  electric  telegraph  companies  as  to  re- 
ceiving and  transmitting  despatches,  to  prescribe  penalties  for 
violations  thereof,  and  for  otfier  purposes.'*  The  text  of  the 
statute  is  as  follows : 

Messages  to  be  Bdivered  with  Diligence.—'^  Sec.  1.  Be  it  enacted 
by  the  general  assembly  of  the  State  of  Georgia,  and  it  is  hereby 
enacted  by  authority  of  the  same,  that  from  and  after  the  passage 
of  this  act,  every  electric  telegraph  company  with  a  line  of  wires, 


CONNECTING   TELEOBAPH    LINES.  329 

wholly  or  partly  in  this  State,  and  engaged  in  telegraphing  for 
the  public,  shall,  during  the  usual  oflBce  hours,  receive  dispatches, 
whether  from  other  telegraphic  lines  or  from  individuals;  and, 
on  payment  of  the  usual  charges  according  to  the  regulations  of 
such  company,  shall  transmit  and  deliver  the  same  with  im- 
partiality and  good  faith,  and  with  due  diligence,  under  penalty 
of  one  hundred  dollars,  which  penalty  may  be  recovered  by  suit 
in  a  justice  or  other  court  having  jurisdiction  thereof,  by  either 
the  sender  of  the  dispatch,  or  the  person  to  whom  sent  or  directed, 
whichever  may  first  sue:  Provided,  that  nothing  herein  shall 
be  construed  as  impairing  or  in  any  way  modifying  the  right 
of  any  person  to  recover  damages  for  any  such  breach  of  contract 
or  duty  by  any  telegraph  company,  and  said  penalty  and  said 
damages  may,  if  the  party  so  elect,  be  recovered  in  the  same  suit. 

One-Mile  Clause.— "  Sec.  2.  Be  it  further  enacted,  that  such 
companies  shall  deliver  all  dispatches  to  the  persons  to  whom 
the  same  are  addressed  or  to  their  agents,  on  payment  of  any 
charges  due  for  the  same.  Provided,  such  persons  or  agente 
reside  within  one  mile  of  the  telegraphic  station  or  within  the 
city  or  town  in  which  such  station  is. 

Cipher  MeMagea.— <<  Sec.  3.  Be  it  further  enacted,  that  in  all 
cases  the  liability  of  said  companies  for  messages  in  cipher,  in 
whole  or  in  part,  shall  be  the  same  as  though  the  same  were  not 
in  cipher.* 

Repealer.— «  Sec.  4.  Be  it  further  enacted,  that  all  laws  or  parts 
of  laws  in  conflict  with  this  act  be,  and  the  same  are  hereby,  re- 
pealed." 

§2.  Any  Telegraph  Company  may  Connect  with  Ezisting 
lines.—  That  whenever  any  telegraph  company  which 
shall  have  accepted  the  provisions  of  title  sixty-five  of 
the  Bevised  Statutes  shall  extend  its  line  to  any  sta- 
tion or  office  of  a  telegraph  line  belonging  to  any  one 
of  said  railroad  or  telegraph  companies,  referred  to 
in  the  first  section  of  this  act,  said  telegraph  company 
so  extending  its  lines  shall  have  the  right  and  said 
railroad  or  telegraph  company  [Equal  Facilities  Com- 
pulsory]  shall  allow  the  line  of  said  telegraph  com- 

•The  Supreme  Court  in  the  James  case  did  not  construe  section  3 
of  the  Georgia  statute,  and  declared  expressly  that  it  purposely  re^ 
frained  from  expressing  any  opinion  as  that  section. 


330  TELEGRAPH    COMPANIES SEC.    3. 

pany  so  extending  its  line  to  connect  with  the  telegrapK 
line  of  said  railroad  or  telegraph  company  to  which, 
it  is  extended  at  the  place  where  their  lines  may  meet, 
for  the  prompt  and  convenient  interchange  of  tele- 
graph business  between  said  companies ;  and  such  rail- 
road and  telegraph  companies,  referred  to  in  the  first 
section  of  this  act,  shall  so  operate  their  respective 
telegraph  lines  as  to  afford  equal  facilities  to  all,  with- 
out discrimination  in  favor  of  or  against  any  person, 
company,  or  corporation  whatever,  and  shall  receive, 
deliver,  and  exchange  business  with  connecting  tele- 
graph lines  on  equal  terms,  and  affording  equal  facili- 
ties, and  without  discrimination  for  or  against  any 
one  of  such  connecting  lines;  and  such  exchange  of 
business  shall  be  on  terms  just  and  equitable. 

§  3.  Interstate  Cammeroe  Commission  may  Enf  oroe  Statute. 
—  That  if  any  such  railroad  or  telegraph  company 
referred  to  in  the  first  section  of  this  act,  or  company 
operating  such  railroad  or  telegraph  line  shall  refuse 
or  fail,  in  whole  or  in  part,  to  maintain,  and  operate  a 
telegraph  line  as  provided  in  this  act  and  acts  to  which 
this  is  supplementary,  for  the  use  of  the  Q-ovemment 
or  the  public,  for  commercial  and  other  purposes, 
without  discrimination,  or  shall  refuse  or  fail  to  make 
or  continue  such  arrangements  for  the  interchange  of 
business  with  any  connecting  telegraph  company,  then 
any  person,  company,  corporation,  or  connecting  tele- 
graph company  may  apply  for  relief  to  the  Interstate 
Commerce  Commission,  whose  duty  it  shall  thereupon 
be,  under  such  rules  and  regulations  as  said  Commis- 
sion may  prescribe,  to  ascertain  the  facts,  and  deter- 
mine and  order  what  arrangement  is  proper  to  be 
made  in  the  particular  case,  and  the  railroad  or  tele* 
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graph  company  concerned  shall  abide  by  and  perform 
such  order;  and  it  shall  be  the  duty  of  the  Interstate 
Commerce  Commission,  when  such  determination  and 
order  are  made,  to  notify  the  parties  concerned,  and, 
if  necessary,  enforce  the  same  [May  Secure  Writ  of 
Handamiu]  by  writ  of  mandamus  in  the  courts  of  the 
United  States,  in  the  name  of  the  United  States,  at 
the  relation  of  either  of  said  Interstate  Commerce 
Commissioners:  Provided,  That  the  said  Commission- 
ers may  institute  any  inquiry,  upon  their  own  motion, 
in  the  same  manner  and  to  the  same  effect  as  though 
complaint  had  been  made. 

§  4.  Attorney-Gkneral  sliall  Enforce  Bights  of  Oovemmeat. 
—  That  in  order  to  secure  and  preserve  to  the  United 
States  the  full  value  and  benefit  of  its  liens  upon  all 
the  telegraph  lines  required  to  be  constructed  by  and 
lawfully  belonging  to  said  railroad  and  telegraph  com- 
panies referred  to  in  the  first  section  of  this  act,  and  to 
have  the  same  possessed,  used,  and  operated  in  con* 
f  ormity  with  the  provisions  of  this  act  and  of  the  sev- 
eral acts  to  which  this  act  is  supplementary,  it  is 
hereby  made  the  duty  of  the  Attorney-General  of  the 
United  States,  by  proper  proceedings,  to  prevent  any 
unlawful  interference  with  the  rights  and  equities  of 
the  United  States  under  this  act,  and  under  the  acts 
hereinbefore  mentioned,  and  under  all  acts  of  Congress 
relating  to  such  railroads  and  telegraph  lines,  and  to 
have  legally  ascertained  and  finally  adjudicated  all 
alleged  rights  of  all  persons  and  corporations  what- 
ever claiming  in  any  manner  any  control  or  interest 
of  any  kind  in  any  telegraph  lines  or  property,  or  ex- 
clusive rights  of  way  upon  the  lands  of  said  railroad 
companies,  or  any  of  them,  [Kfty  Annul  Unlawful  Con« 
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tracts]  and  to  have  all  contracts  and  provisions  of 
contracts  set  aside  and  annulled  which  have  been  un- 
lawfully and  beyond  their  powers  entered  into  by 
said  railroad  or  telegraph  companies,  or  any  of  them, 
with  any  other  person,  company,  or  corporation. 

§  5.  Violation  of  Statute  a  Mifldemeanor That  any  offi- 
cer or  agent  of  said  railroad  or  telegraph  companies^ 
or  of  any  company  operating  the  railroads  and  tele- 
graph lines  of  said  companies,  who  shall  refuse  or  fail  to 
operate  the  telegraph  lines  of  said  railroad  or  tel^raph 
companies  under  his  control,  or  which  he  is  engaged 
in  operating,  in  the  manner  directed  in  this  act  and  by 
the  acts  to  which  it  is  supplementary,  or  who  shall  re- 
fuse or  fail,  in  such  operation  and  use,  to  afford  and  se- 
cure to  the  Government  and  the  public  equal  facilities,  or 
to  secure  to  each  of  said  connecting  telegraph  lines  equal 
advantages  and  facilities  in  the  interchange  of  busi- 
ness, as  herein  provided  for,  without  any  discrimina- 
tion whatever  for  or  adverse  to  the  telegraph  line  of 
any  or  either  of  said  connecting  companies,  or  shall 
refuse  to  abide  by  or  perform  and  carry  out  within  a 
reasonable  time  the  order  or  orders  of  the  Interstate 
Commerce  Commission,  shall  in  every  such  case  of 
refusal  or  failure  be  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  in  every  such  case  be  fined 
in  a  sum  not  exceeding  one  thousand  dollars,  and  may 
be  imprisoned  not  less  than  six  months ;  and  in  every 
such  case  of  refusal  or  failure  [Party  Aggrrieyed  may 
Sue  for  Damages]  the  party  aggrieved  may  not  only 
cause  the  officer  or  agent  guilty  thereof  to  be  prose- 
cuted under  the  provisions  of  this  section,  but  may 
also  bring  an  action  for  the  damages  sustained  thereby 
against  the  company  whose  officer  or  agent  may  be 
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guilty  thereof,  in  the  circuit  or  district  court  of  the 
United  States  in  any  State  or  Territory  in  which  any 
portion  of  the  road  or  telegraph  line  of  said  company 
may  be  situated;  and  in  case  of  suit  process  may  be 
served  upon  any  agent  of  the  company  found  in  such 
State  or  Territory,  and  such  service  shall  be  held  by 
the  court  good  and  sufficient. 

§  6.  Contracts  to  be  Filed  with  Intentate  Conunerae  Com- 
mittioiL--.  That  it  shall  be  the  duty  of  each  and  every 
one  of  the  aforesaid  railroad  and  telegraph  companies, 
within  sixty  days  from  and  after  the  passage  of  this 
act,  to  file  with  the  Interstate  Commerce  Commission 
copies  of  all  contracts  and  agreements  of  every  de- 
scription existing  between  it  and  every  other  person 
or  corporation  whatsoever  in  reference  to  the  owner- 
ship, possession,  maintenance,  control,  use,  or  opera- 
tion of  any  telegraph  lines,  or  property  over  or  upon 
its  rights  of  way,  and  also  a  report  describing  with 
sufficient  certainty  the  telegraph  lines  and  property 
belonging  to  it,  and  the  manner  in  which  the  same  are 
being  then  used  and  operated  by  it,  and  the  telegraph 
lines  and  property  upon  its  right  of  way  in  which  any 
other  person  or  corporation  claims  to  have  a  title  or 
interest,  and  setting  forth  the  grounds  of  such  claim, 
and  the  manner  in  which  the  same  are  being  then  used 
and  operated;  and  it  shall  be  the  duty  of  each  and 
every  one  of  said  railroad  and  telegraph  companies 
[Annual  B^ports]  annually  hereafter  to  report  to  the 
Interstate  Commerce  Commission,  with  reasonable 
fullness  and  certainty,  the  nature,  extent,  value,  and 
condition  of  the  telegraph  lines  and  property  then 
belonging  to  it,  the  gross  earnings,  and  all  expenses 
of  maintenance,  use,  and  operation  thereof,  and  its 
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relation  and  business  with  all  connecting  telegraph 
companies  during  the  preceding  year,  at  such  time  and 
in  such  manner  as  may  be  required  by  a  system  of  re- 
ports which  said  Commission  shall  prescribe;  and  if 
any  of  said  railroad  or  telegraph  companies  shall 
refuse  or  fail  to  make  such  reports  or  any  report  as 
may  be  called  for  by  said  Commission,  or  refuse  to 
submit  its  books  and  records  for  inspection,  such  neg- 
lect or  refusal  [P«ialtics]  shall  operate  as  a  forfeit- 
ure, in  each  case  of  such  neglect  or  refusal,  of  a  sum 
not  less  than  one  thousand  dollars  nor  more  than  five 
thousand  dollars,  to  be  recovered  by  the  Attorney-Gen- 
eral of  the  United  States,  in  the  name  and  for  the 
use  and  benefit  of  the  United  States;  and  it  shall  be 
the  duty  of  the  Interstate  Commerce  Commission  to 
inform  the  Attorney-General  of  all  such  cases  of  neg- 
lect or  refusal,  whose  duty  it  shall  be  to  proceed  at 
once  to  judicially  enforce  the  forfeitures  hereinbefore 
provided. 

§  7.  Sight  to  Amend  Acts  Besenred That  nothing  in 

this  act  shall  be  construed  to  affect  or  impair  the 
right  of  Congress,  at  any  time  hereafter,  to  alter, 
amend,  or  repeal  the  said  acts  hereinbefore  mentioned ; 
and  this  act  shall  be  subject  to  alteration,  amendment, 
or  repeal  as,  in  the  opinion  of  Congress,  justice  or 
the  public  welfare  may  require;  and  nothing  herein 
contained  shall  be  held  to  deny,  exclude,  or  impair 
any  right  or  remedy  in  the  premises  now  existing  in 
the  United  States,  or  any  authority  that  the  Postmas- 
ter-General now  has  under  title  sixty-five  of  the  Re- 
vised Statutes  to  fix  rates,  or,  of  the  Government,  to 
purchase  lines  as  provided  under  said  title,  or  to  have 
its  messages  given  precedence  in  transmission. 


CHAPTER  VI. 


SAFETY  APPLIANCE  LAW. 

Act  to  Promote  Safety  of  Employees  and  Traveling 

PubUc. 


**  An  Act  to  promote  the  safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  carriers  engaged  in  interstate 
commerce  to  equip  their  cars  with  automatic  couplers  and  con- 
tinuous brakes,  and  their  locomotives  with  driving-wheel 
brakes,  and  for  other  purposes/^—  Approved  March  2, 1893. 

ANALYSIS  OP  STATUTE. 

Sec.  1.  Equipment   includes   power,   driving-wheels   and   air- 
brakes. 

2.  Automatic  couplers  coupling  automatically  by  impact. 

3.  Carrier  may  refuse  unequipped  cars  from  other  lines. 

4.  Grab-irons  and  hand-holds  required. 

6.  Draw-bats    for   freight   cars  —  Standard   height   pre- 
scribed. 

6.  Penalties ;  how  recovered. 

7.  Extension  of  time  for  compliance  with  act ;  how  granted. 

8.  Employee,  when  not  deemed  guilty  of  negligence. 

1.  Safety  Appliance  Law  extended  by  act  of  March  2, 1903. 

2.  Power  of  Interstate  Commerce  Commission  —  Penalties. 

3.  Application  of  act  of  1893. 

Be  it  enacted  by  the  Senate  and  House  of  Represent 
tatives  of  the  United  States  of  America  in  Congress 
Assembled: 

§  1.  Power  Driving-wheels— Train  Brakes That  from 

and  after  the  first  day  of  January,  eighteen  hundred 
and  ninety-eight,  it  shall  be  unlawful  for  any  conunon 
carrier  engaged  in  interstate  commerce  by  railroad  to 
use  on  its  line  any  locomotive  engine  in  moving  in- 
terstate traffic  not  equipped  with  a  power  driving- 

[835] 
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wheel  brake  and  appliances  for  operating  the  train- 
brake  system,  or  to  mn  any  train  in  such  traffic  after 
said  date  that  has  not  a  sufficient  number  of  cars  in 
it  so  equipped  with  power  or  train  brakes  that  the 
engineer  on  the  locomotive  drawing  such  train  can 
control  its  speed  without  requiring  brakemen  to  use 
the  common  hand  brake  for  that  purpose. 

§  2.  Automatic  Couplers —  That  on  and  after  the  first 
day  of  January,  eighteen  hundred  and  ninety-eight, 
it  shall  be  unlawful  for  any  such  common  carrier  to 
haul  or  permit  to  be  hauled  or  used  on  its  line  any 
car  used  in  moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of  men  goin^ 
between  the  ends  of  the  cars. 

§  3,  Carrier  may  Befuse  Unequipped  Cars.—  That  when 
any  person,  firm,  company,  or  corporation  engaged  in 
interstate  commerce  by  railroad  shall  have  equipped 
a  sufficient  number  of  its  cars  so  as  to  comply  with 
the  provisions  of  section  one  of  this  act,  it  may  law- 
fully refuse  to  receive  from  connecting  lines  of  road 
or  shippers  any  cars  not  equipped  sufficiently,  in  ac- 
cordance with  the  first  section  of  this  act,  with  such 
power  or  train  brakes  as  will  work  and  readily  inter- 
change with  the  brakes  in  use  on  its  own  cars,  as  re- 
quired by  this  act. 

§  4.  Orab  Irons  and  Handholds.—  That  from  and  after 
the  first  day  of  July,  eighteen  hundred  and  ninety-five, 
until  otherwise  ordered  by  the  Interstate  Commerce 
Commission,  it  shall  be  unlawful  for  any  railroad  com- 
pany to  use  any  car  in  interstate  commerce  that  is 
not  provided  with  secure  grab  irons  or  handholds  in 
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the  ends  and  sides  of  each  car  for  greater  security  to 
men  in  coupling  and  uncoupling  cars. 

§  5.  Drawbars  —  Standard     Height     Prescribed That 

within  ninety  days  from  the  passage  of  this  act  the 
American  Bailway  Association  is  authorized  hereby 
to  designate  to  the  Interstate  Commerce  Commission 
the  standard  height  of  drawbars  for  freight  cars, 
measured  perpendicular  from  the  level  of  the  tops  of 
the  rails  to  the  centers  of  the  drawbars,  for  each  of 
the  several  gauges  of  railroads  in  use  in  the  United 
States,  and  shall  fix  a  maximum  variation  from  such 
standard  height  to  be  allowed  between  the  drawbars 
of  empty  and  loaded  cars.  Upon  their  determination 
being  certified  to  the  Interstate  Commerce  Commis- 
sion, said  Commission  shall  at  once  give  notice  of  the 
standard  fixed  upon  to  all  common  carriers,  owners, 
or  lessees  ^agaged  in  interstate  commerce  in  the 
United  States  by  such  means  as  the  Commission  may 
deem  proper.  But  should  said  association  fail  to  de- 
termine a  standard  as  above  provided,  it  shall  be  the 
duty  of  the  Interstate  Commerce  Commission  to  do  so, 
before  July  first,  eighteen  hundred  and  ninety-four, 
and  immediately  to  give  notice  thereof  as  aforesaid. 
And  after  July  first,  eighteen  hundred  and  ninety-five, 
no  cars,  either  loaded  or  unloaded^  shall  be  used  in  in- 
terstate traffic  which  do  not  comply  with  the  standard 
above  provided  for. 

Note. —  Prescribed  standard  height  of  drawbars:  Standard-gauge 
roads,  34i  inches;  narrow-gauge  roads,  26  inches;  maximum  variation 
between  loaded  and  empty  cars,  3  inches. 

§  6.  Penalties,  how  Xeoovelred.—  That  any  such  com^ 

mon  carrier  using  any  locomotive  engine,  running  any 
22 
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train,  or  hauling  or  permitting  to  be  hauled  or  used  on 
its  line  any  car  in  violation  of  any  of  the  provisions  of 
this  act,  shall  be  liable  to  a  penalty  of  one  hundred 
dollars  for  each  and  every  such  violation,  to  be  re- 
covered in  a  suit  or  suits  to  be  brought  by  the  United 
States  district  attorney  in  the  district  court  of  the 
United  States  having  jurisdiction  in  the  locality  where 
such  violation  shall  have  been  committed;  and  it  shall 
be  the  duty  of  such  district  attorney  to  bring  such 
suits  upon  duly  verified  information  being  lodged  with 
him  of  such  violation  having  occurred:  and  it  shall 
also  be  the  duty  of  the  Interstate  Commerce  Conunis- 
sion  to  lodge  with  the  proper  district  attorneys  infor- 
mation of  any  such  violations  as  may  come  to  its 
knowledge:  Provided,  That  nothing  in  this  act  con- 
tained shall  apply  to  trains  composed  of  four-wheel 
cars  or  to  trains  composed  of  eight-wheel  standard 
logging  cars  where  the  height  of  such  car  from  top  of 
rail  to  center  of  coupling  does  not  exceed  twenty-five 
inches,  or  to  locomotives  used  in  hauling  such  trains 
when  such  cars  or  locomotives  are  exclusively  used 
for  the  transportation  of  logs.  (As  amended  by  Act 
approved  April  1, 1896.) 

§  7.  Extension  of  lime —  That  the  Interstate  Com- 
merce Commission  may  from  time  to  time  upon  full 
hearing  and  for  good  cause  extend  the  period  within 
which  any  common  carrier  shall  comply  with  the  pro- 
visions of  this  act. 

§  8.  Employee,  when  not  Deemed  Negligent — That  any 
employee  of  any  such  common  carrier  who  may  be  in- 
jured by  any  locomotive,  car,  or  train  in  use  contrary 
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to  the  provision  of  this  act  shall  not  be  deemed  thereby 
to  have  assumed  the  risk  thereby  occasioned,  although 
continuing  in  the  employment  of  such  carrier  after 
the  unlawful  use  of  such  locomotive,  car,  or  train  had 
been  brought  to  his  knowledge. 

Supplemental  Act  of  Kaioli  2,  1908.—  The  provisiong  of  the 
Safety  Appliance  Law  of  1893  were  sapplemented  by  an  Act  ap- 
proved March  2, 1903,  so  as  to  extend  its  provisions  to  the  Terri- 
tories and  the  District  of  Columbia.  The  supplemental  Act  is 
entitled  "  An  Act  to  amend  an  act  entitled  '  An  act  to  promote 
the  safety  of  employees  and  travelers  upon  railroads  by  com- 
pelling common  carriers  engaged  in  interstate  commerce  to  equip 
their  cars  with  automatic  couplers  and  continuous  brakes  and 
their  locomotives  with  driving-wheel  brakes,  and  for  other  pur- 
poses/ approved  March  second,  eighteen  hundred  and  ninety- 
three,  and  amended  April  first,  eighteen  hundred  and  ninety-six." 
The  provisions  of  the  Act  of  1903  are  as  follows : 

Be  it  enacted  by  the'  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  America  in  Congress 
Assembled: 

§  1.  Act  Extended  to  Territories,  and  District  of  Columbia. 
—  That  the  provisions  and  requirements  of  the  Act  en- 
titled **  An  Act  to  promote  the  safety  of  employees  and 
travelers  upon  railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce  to  equip  their 
cars  with  automatic  couplers  and  continuous  brakes, 
and  their  locomotives  with  driving-wheel  brakes,  and 
for  other  purposes,''  approved  March  second,  eighteen 
hundred  and  ninety-three,  and  amended  April  first, 
eighteen  hundred  and  ninety-six,  shall  be  held  to  apply 
to  common  carriers  by  railroads  in  the  Territories  and 
the  District  of  Columbia  and  shall  apply  in  all  cases, 
whether  or  not  the  couplers  brought  together  are  of 
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the  same  kind,  make,  or  type;  and  the  provisions  and 
requirements  hereof  and  of  said  Acts  relating  to  train 
brakes,  automatic  couplers,  grab  irons,  and  the  height 
of  drawbars  shall  be  held  to  apply  to  all  trains,  loco- 
motives, tenders,  cars,  and  similar  vehicles  used  on  any 
railroad  engaged  in  interstate  commerce,  and  in  the 
Territories  and  the  District  of  Columbia,  and  to  all 
other  locomotives,  tenders,  cars,  and  similar  vehicles 
used  in  connection  therewith,  excepting  those  trains^ 
cars,  and  locomotives  exempted  by  the  provisions  of 
section  six  of  said  Act  of  March  second,  eighteen  hun- 
dred and  ninety-three,  as  amended  by  the  Act  of  April 
first,  eighteen  hundred  and  ninety-six,  or  which  are 
used  upon  street  railways. 

§  2.  Power  of  Intentate  Commeret  Commiiiion  —  Pen- 
altiei — That  whenever,  as  provided  in  said  Act,  any 
train  is  operated  with  power  or  train  brakes,  not  less 
than  fifty  per  centum  of  the  cars  in  such  train  shall 
have  their  brakes  used  and  operated  by  the  engineer 
of  the  locomotive  drawing  such  train;  and  all  power- 
braked  cars  in  such  train  which  are  associated  to- 
gether with  said  fifty  per  centum  shall  have  their 
brakes  so  used  and  operated;  and,  to  more  fully  carry 
into  effect  the  objects  of  said  Act,  the  Interstate  Com- 
merce Commission  may,  from  time  to  time,  after  full 
hearing,  increase  the  minimum  percentage  of  cars  in 
any  train  required  to  be  operated  with  power  or  train 
brakes  which  must  have  their  brakes  used  and  operated 
as  aforesaid ;  and  failure  to  comply  with  any  such  re- 
quirement of  the  said  Interstate  Commerce  Commis- 
sion shall  be  subject  to  the  like  penalty  as  failure  to 
comply  with  any  requirem^it  of  this  section. 
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§  3.  ApplieatioiL  of  Act  of  1893.—  That  the  provisions 
of  this  Act  shall  not  take  effect  until  September  first, 
nineteen  hundred  and  three.  Nothing  in  this  Act  shall 
be  held  or  construed  to  relieve  any  common  carrier, 
the  Interstate  Commerce  Commission,  or  any  United 
States  district  attorney  from  any  of  the  provisions, 
powers,  duties,  liabilities,  or  requirements  of  said  Act 
of  March  second,  eighteen  hundred  and  ninety-three, 
as  amended  by  the  Act  of  April  first,  eighteen  hun- 
dred and  ninety-six;  and  all  of  the  provisions,  pow- 
ers, duties,  requirements  and  liabilities  of  said  Act 
of  March  second,  eighteen  hundred  and  ninety-three, 
as  amended  by  the  Act  of  April  first,  eighteen  hundred 
and  ninety-six,  shall,  except  as  specifically  amended  by 
this  Act,  apply  to  this  Act. 
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RULES    OP    PRACTICE     BEFORE    THE    COMMISSION     IN 

CASES  AND  PROCEEEMNQS  UNDER  THE  ACT 

TO   REGULATE   COMMERCE. 

I. 
Public  Sessions. 

The  general  sessions  of  the  Commission  for  hearing  contested 
cases  will  be  held  at  its  office  in  the  Sun  Building,  No.  1317 
F  street  NW.,  Washington,  D.  C,  on  such  days  and  at  such 
hour  as  the  Commission  may  designate. 

When  special  sessions  are  held  at  other  places,  such  regulations 
as  may  be  necessary  will  be  made  by  the  Commission, 

Sessions  for  receiving,  considering,  and  acting  upon  petitions^ 
applications,  and  other  communications,  and  also  for  considering 
and  acting  upon  any  business  of  the  Commission  other  than  tho 
hearing  of  contested  cases,  will  be  held  at  its  said  office  at  11 
o'clock  a.  m.  daily  when  the  Commission  is  in  Washington. 

"• 
Parties  to  Cases. 

Any  person,  firm,  company,  corporation,  or  association,  mer- 
cantile, agricultural,  or  manufacturing  society,  body  politic  or 
municipal  organization,  or  the  railroad  commissioner  or  com- 
mission of  any  State  or  Territory,  may  complain  to  the  Com- 
mission by  petition,  of  anything  done,  or  omitted  to  be  done,  in 
violation  of  the  provisions  of  the  act  to  regulate  commerce  by  any 
common  carrier  or  carriers  subject  to  the  provisions  of  said  act. 
Where  a  complaint  relates  to  the  rates  or  practices  of  a  single 
carrier,  no  other  carrier  need  be  made  a  party,  but  if  it  relates  to 
matters  in  which  two  or  more  carriers,  engaged  in  transportation 
by  continuous  carriage  or  shipment,  are  interested,  the  several 
carriers  participating  in  such  carriage  or  shipment  are  proper 
parties  defendant. 

Where  a  complaint  relates  to  rates  or  practices  of  carriers  oper- 
ating different  lines,  and  the  object  of  the  proceeding  is  to  secure 
correction  of  such  rates  or  practices  on  each  of  said  lines,  all  the 
carriers  operating  such  lines  must  be  made  defendants. 

Wlien  the  line  of  a  carrier  is  operated  by  a  receiver  or  trustee, 
both  the  carrier  and  its  receiver  or  trustee  should  be  made  de- 
fendants in  cases  involving  transportation  over  such  line. 

Persons  or  carriers  not  parties  may  petition  in  any  proceedins: 
for  leave  to  intervene  and  be  heard  therein.    Such  petition  shall 
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Bet  forth  the  petitioner's  interest  in  the  proceeding.  Leave 
granted  on  such  application  shall  entitle  the  intervener  to  appear 
and  be  treated  as  a  party  to  the  proceeding,  but  no  person,  not  a 
carrier,  who  intervenes  in  behalf  of  the  defense,  shall  have  the 
right  to  file  an  answer  or  otherwise  become  a  party,  except  to 
have  notice  of  and  appear  at  the  taking  of  testimony,  produce  and 
cross-examine  witnesses,  and  be  heard  in  person  or  by  counsel  on 
the  argument  of  the  case. 

III. 

Complaints* 

Complaints  of  unlawful  acts  or  practices  by  any  common  car- 
rier, made  in  pursuance  of  section  13  of  the  act  to  regulate  com- 
merce, must  be  by  petition,  setting  forth  briefly  the  facts  claimed 
to  constitute  a  violation  of  the  law.  The  name  of  the  carrier  or 
carriers  complained  against  must  be  stated  in  full,  and  the  ad- 
diess  of  the  petitioner,  with  the  name  and  address  of  his  attorney 
or  counsel,  if  any,  must  appear  upon  the  petition.  The  com- 
plainant must  furnish  as  many  copies  of  the  petition  as  there 
may  be  parties  complained  against  to  be  served. 

The  Commission  will  cause  a  copy  of  the  petition,  with  notice 
to  satisfy  or  answer  the  same  within  a  specified  time,  to  be  served, 
personally  or  by  mail  in  its  discretion,  upon  each  carrier  com- 
plained against 

IV. 

Answers. 

A  carrier  complained  against  must  answer  within  twenty  days 
from  the  date  of  the  notice  above  provided  for,  but  the  Commis- 
sion may,  in  a  particular  case,  require  the  answer  to  be  filed 
within  a  shorter  time.  The  time  prescribed  in  any  case  may  be 
extended,  upon  good  cause  shown,  by  special  order  of  the  Com- 
mission. The  original  answer  must  be  filed  with  the  Secretary  of 
the  Commission  at  its  office  in  Washington,  and  a  copy  thereof  at 
the  same  time  served,  personally  or  by  mail,  upon  the  com- 
plainant, who  muslj  forthwith  notify  the  Secretary  of  its  receipt. 
The  answer  must  specifically  admit  or  deny  the  material  allega- 
tions of  the  petition,  and  also  set  forth  the  facts  which  will  be 
relied  upon  to  support  any  such  denial.  If  a  carrier  complained 
against  shall  make  satisfaction  before  answering,  a  written  ac- 
taaowledgment  thereof,  showing  the  character  and  extent  of  the 
satisfaction  given,  must  be  filed  by  the  complainant,  and  in  that 
case  the  fact  and  manner  of  satisfaction,  without  other  matter, 
may  be  set  forth  in  the  answer.  If  satisfaction  be  made  after 
the  filing  and  service  of  an  answer,  such  vmtten  acknowledgment 


344  RULES    OF  FBACTICE    BEFORE    COMMISSION. 

piust  also  be  filed  by  the  complainant,  and  a  supplemental  answer 
Betting  forth  the  fact  and  maimer  of  satisfaction  must  be  filed 
bv  the  carrier. 

Notice  In  Nature  of  Demurrer. 

A  carrier  complained  against  who  deems  the  petition  insuf- 
ficient to  show  a  breach  of  legal  duty,  may,  instead  of  answering, 
or  formally  demurring,  serve  on  the  complainant  notice  of  hear- 
ing on  the  petition ;  and  in  such  case  the  facts  stated  in  the  peti- 
tion will  be  deemed  admitted.  A  copy  of  the  notice  must  at  flie 
same  time  be  filed  with  the  Secretary  of  the  Commission.  The 
filing  of  an  answer,  however,  will  not  be  deemed  an  admission  of 
the  sufficiency  of  the  petition,  but  a  motion  to  dismiss  for  in- 
sufficiency may  be  made  at  the  hearing. 

VL 

Service  of  Papers. 

Copies  of  notices  or  other  papers  must  be  served  upon  the  ad- 
verse party  or  parties,  personally  or  by  mail ;  and  when  any  party 
has  appeared  by  attorney^  service  upon  such  attorney  shall  be 
deemed  proper  service  upon  the  party. 

VII. 

Affidavits. 

Affidavits  to  any  pleading  or  application  may  be  made  before 
any  officer  of  the  United  States,  or  of  any  State  or  Territory, 
authorized  to  administer  oaths. 

VIII. 

Amendments. 

Upon  application  of  any  party,  amendments  to  any  petition  or 
answer,  in  any  proceeding  or  investigation,  may  be  allowed  by 
the  Commission  in  its  discretion. 

IX. 
Adjoonmients  and  Eictenaiona  of  Time. 

Adjournments  and  extensions  of  time  may  be  granted  upon 
the  application  of  any  party  in  the  discretion  of  the  Commission. 

X. 
Stipulations. 

The  parties  to  any  proceeding  or  investigation  before  the  Com- 
mission may,  by  stipulation  in  writing  filed  with  the  Secretary, 
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agree  upon  the  facts,  or  any  portion  thereof  involved  in  the  con- 
troversy, which  stipidation  shall  be  regarded  and  nsed  as  evidence 
on  the  hearing.  It  is  desired  that  the  facts  be  thus  agreed  upon 
whenever  practicable. 

XL 
Hearings. 

Upon  issue  being  joined  by  the  service  of  an  answer  or  notice 
of  hearing  on  the  petition,  the  Commission  will  assign  a  time  and 
place  for  hearing  the  case,  which  will  be  at  its  office  in  Washing- 
ton, unless  otherwise  ordered.  Witnesses  will  be  examined  oralTy 
before  the  Commission,  unless  their  testimony  be  taken  or  the 
facts  be  agreed  upon  as  provided  for  in  these  rules.  The  com- 
plainant must  in  all  cases  establish  the  facts  alleged  to  constitute 
a  violation  of  the  law,  unless  the  carrier  complained  against  ad- 
mits the  same  or  fails  to  answer  the  petition.  The  carrier  must 
also  prove  facts  alleged  in  the  answer,  unless  admitted  by  the 
petitioner,  and  fully  disclose  its  defense  at  the  hearing. 

In  case  of  failure  to  answer,  the  Commission  will  take  such 
proof  of  the  facts  as  may  be  deemed  proper  and  reasonable*  and 
make  such  order  thereon  as  the  circumstances  of  the  case  appear 
to  require. 

Cases  shall  be  argued  orally  upon  submission  of  the  testimony, 
unless  a  difFeient  time  shall  be  agreed  upon  by  the  parties  or 
directed  by  the  Commission,  but  oral  argument  may  be  omitted 
in  the  discretion  of  the  Commission. 

XII. 

Depositions. 

The  testimony  of  any  witness  may  be  taken  by  deposition,  at 
the  instance  of  a  party,  in  any  proceeding  or  investigation  before 
the  Commission,  and  at  any  time  after  the  same  is  at  issue.  The 
Commission  may  also  order  testimony  to  be  taken  by  depositiou, 
in  any  proceeding  or  investigation  pending  before  it,  at  any  stage 
of  such  proceeding  or  investigation.  Such  depositions  may  be 
taken  before  any  judge  of  any  court  of  the  United  States,  or  any 
commissioner  of  a  circuit,  or  any  clerk  of  a  district  or  circuit 
court,  or  any  chancellor,  justice,  or  judge  of  a  supreme  or  su- 
perior court,  mayor,  or  chief  magistrate  of  a  city,  judge  of  a 
county  court,  or  court  of  common  pleas  of  any  of  the  United 
States,  or  any  notary  public,  not  being  of  counsel  or  attorney  to 
either  of  the  parties,  or  otherwise  interested  in  the  proceeding  or 
investigation.  Beasonable  notice  must  be  given  in  writing  by  the 
party  or  his  attorney  proposing  to  take  such  deposition  to  the  op- 
posite party  or  his  attorney  of  record,  which  notice  shall  state 
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the  name  of  the  witness  and  the  time  and  place  of  the  taking  of 
his  deposition^  and  a  copy  of  such  notice  shall  be  filed  with  the 
Secretary. 

When  testimony  is  to  be  taken  on  behalf  of  a  common  carrier 
in  any  proceeding  instituted  by  the  Commission  on  its  own  mo- 
tion, reasonable  notice  thereof  in  writing  must  be  given  by  such 
carrier  to  the  Commission  itself^  or  to  such  person  as  may  have 
been  previously  designated  by  the  Commission  to  be  served  with 
such  notice. 

Every  person  whose  deposition  is  taken  shall  be  cautioned  and 
sworn  (or  may  affirm,  if  he  so  request)  to  testify  the  whole  truth, 
and  shall  be  carefully  examined.  His  testimony  shall  be  reduced 
to  writing,  which  may  be  typewriting,  by  the  magistrate  taking 
the  deposition,  or  under  his  direction,  and  shall,  after  it  has  been 
reduced  to  writing,  be  subscribed  by  the  witness. 

If  a  witness  whose  testimony  may  be  desired  to  be  taken  by 
deposition  be  in  a  foreign  country,  the  deposition  may  be  taken 
before  an  officer  or  person  designated  by  the  Commission,  or 
agreed  upon  by  the  parties  by  stipulation  in  ^vriting  to  be  filed 
with  the  Secretary.  All  depositions  must  be  promptly  filed  with 
the  Secretary. 

XIII. 
Witnesses  and  Subpoenas. 

Subpoenas  requiring  the  attendance  of  witnesses  from  any 
place  in  the  United  States  to  any  designated  place  of  hearing,  for 
the  purpose  of  taking  the  testimony  of  such  witnesses  orally  be- 
fore one  or  more  members  of  the  Commission,  or  by  deposition 
before  a  magistrate  authorized  to  take  the  same,  will,  upon  tlie 
application  of  either  party,  or  upon  the  order  of  the  Commission 
directing  the  taking  of  such  testimony,  be  issued  by  any  member 
of  the  Commission. 

Subpoenas  for  the  production  of  books,  papers,  or  documents 
(unless  directed  to  issue  by  the  Commission  upon  its  own  motion) 
will  only  be  issued  upon  application  in  writing ;  and  when  it  is 
sought  to  compel  witnesses,  not  parties  to  the  proceeding,  to  pro- 
duce such  documentary  evidence,  the  application  must  be  sworn 
to  and  must  specify,  as  nearly  as  may  be,  the  books,  papers,  or 
documents  desired;  that  the  same  are  in  the  possession  of  the 
witness  or  under  his  control ;  and  also,  by  facts  stated,  show  that 
they  contain  material  evidence  necessary  to  the  applicant.  Appli- 
cations to  compel  a  party  to  the  proceeding  to  produce  books, 
papers,  or  documents  need  only  set  forth  in  a  general  way  the 
books,  papers,  or  documents  desired  to  be  produced,  and  that  the 
applicant  believes  they  will  be  of  service  in  the  determination  of 
the  case. 
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Witnesses  whose  testhnony  is  taken  orally  or  by  deposition^  and 
the  magistrate  or  other  officer  taking  such  depositions^  are  sev- 
erally entitled  to  the  same  fees  as  are  paid  for  like  services  in  the 
courts  of  the  United  States,  such  fees  to  be  paid  by  the  party  at 
whose  instance  the  testimony  is  taken.* 

XIV. 

Proposed  Flndinj^s  and  Briefs. 

Proposed  findings  embracing  the  material  facts  claimed  to  be 
established  by  the  evidence,  and  referring  to  the  particular  part 
of  the  record  relied  upon  to  support  each  finding  proposed,  shall 
be  filed  by  each  party.  Printed  or  written  arguments  or  briefs 
may  be  filed  by  any  party.  A  copy  of  the  proposed  findings, 
brief,  or  argument  filed  on  behalf  of  any  party,  must  at  the  same 
time  be  served  upon  the  adverse  party  or  parties,  personally  or 
by  mail,  and  notice  of  such  service  thereupon  filed  with  the  Secre- 
tary of  the  Commission.  The  time  within  which  proposed  find- 
ings and  printed  or  written  arguments  or  briefs  shall  be  filed  in 
any  case  will  be  determined  by  the  Commission  upon  submission 
of  the  testimony. 

XV. 

Rchearings. 

Applications  for  reopening  a  case  after  final  submission,  or  for 
rehearing  after  decision  made  by  the  Commission,  must  be  by 
petition,  and  must  state  specifically  the  grounds  upon  which  the 
application  is  based.  If  such  application  be  lo  reopen  the  case 
for  further  evidence,  the  nature  and  purpose  of  such  evidence 
must  be  briefly  stated,  and  the  same  must  not  be  merely  cumu- 
lative. If  the  application  be  for  a  re-hearing,  the  petition  must 
specify  the  findings  of  fact  and  conclusions  of  law  claimed  to  be 
erroneous,  with  a  brief  statement  of  the  grounds  of  error;  and 
when  any  recommendation,  decision,  or  order  of  the  Commission 
is  sought  to  be  reversed,  changed,  or  modified  on  account  of  facts 
and  circumstances  arising  subsequent  to  the  hearing,  or  of  con- 
sequences resulting  from  compliance  with  such  recommendation, 
decision,  or  order  which  are  claimed  to  justify  a  reconsideration 
of  the  case,  the  matters  relied  upon  by  the  applicant  must  bo 
fully  set  forth.    Such  petition  must  be  duly  verified,  and  a  copy 

*  Fees  of  witnesses  are  fixed  by  law  at  $1.50  for  each  day's  attendance 
at  the  place  of  hearing  or  of  taking  depositions,  and  6  cents  per  mile 
for  going  to  said  place  from  his  place  of  residence  and  5  cents  per  mile 
for  returning  therefrom. 
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thereof^  with  notice  of  the  time  and  place  when  the  application 
will  be  made^  must  be  served  upon  the  adverse  party  at  least  ten 
d^ys  before  the  time  named  in  such  notice. 

XVL 

Printing  of  Pleadings,  etc. 

Pleadings,  depositions,  briefs,,  and  other  papers  of  importance, 
shall  be  printed  or  in  typewriting,  and  when  not  printed  only  one 
side  of  the  paper  shall  be  used. 

XVII. 
Copies  of  Papers  or  Testimony. 

Copies  of  any  petition,  complaint,  or  answer  in  any  matter  or 
proceeding  before  the  Commission,  or  of  any  order,  decision,  or 
opinion  by  the  Commission,  will  be  furnished  without  charge, 
upon  application  to  the  Secretary  by  any  person  or  carrier  party 
to  the  proceeding. 

One  copy  of  the  testimony  will  be  furnished  by  the  Commis- 
sion for  the  use  of  the  complainant,  and  one  copy  for  the  use  of 
tbe  defendant,  without  charge ;  and  when  two  or  more  complain- 
ants or  defendants  have  appeared  at  the  hearing,  such  com- 
plainants or  defendants  must  designate  to  whom  the  copy  for 
their  use  shall  be  delivered. 

XVIII. 

Compliance  witli  Orders  against  Carriers. 

Upon  the  issuance  of  an  order  against  any  carrier  or  carriers, 
after  hearing,  investigation,  and  report  by  the  Commission,  such 
carrier  or  carriers  must  promptly,  upon  compliance  with  its  re- 
quirements, notify  the  Secretary  that  action  has  been  taken  in 
conformity  with  the  order;  and  when  a  change  in  rates  is  re- 
quired, such  notice  must  be  given  in  addition  to  the  filing  of  a 
schedule  or  tariff  showing  such  change  in  rates. 

XIX. 

Applications  by  Carriers  nnder  Proviso  Clanse  of  Fonrth  Section. 

Any  common  carrier  may  apply  to  the  Commission,  under  the 
proviso  clause  of  the  fourth  section,  for  authority  to  charge  for 
the  transportation  of  like  kind  of  property  less  for  a  longer  than 
for  a  shorter  distance  over  the  same  line,  in  the  same  direction, 
the  shorter  being  included  within  the  longer  distance.  Such  ap- 
plication shall  be  by  verified  petition,  which  shall  specify  the 
places  and  traffic  involved,  the  rates  charged  on  such  traffic  for 
tlio  shorter  and  longer  distances,  the  carriers  other  than  the  peti- 
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tioner  which  may  be  interested  in  the  traffic,  the  character  of 
the  hardship  claimed  to  exist,  and  the  extent  of  the  relief  sought 
by  the  petitioner.  Upon  the  filing  of  such  a  petition,  the  Com^ 
mission  will  take  such  action  as  the  circumstances  of  the  case 
seem  to  require. 

XX. 
Infonnation  to  Parties. 

The  Secretary  of  the  Commission  will,  upon  request,  advise  any 
party  as  to  the  form  of  petition,  answer,  or  other  paper  necessary 
to  be  filed  in  any  case,  and  furnish  such  information  from  the 
files  of  the  Commission  as  will  conduce  to  a  full  presentation  of 
facts  material  to  the  controversy. 

XXI. 

Address  of  the  Commission. 

All  complaints  concerning  anything  done  or  omitted  to  be  done 
by  any  common  carrier,  and  all  petitions  or  answers  in  any  pro-< 
ceeding,  or  applications  in  relation  thereto,  and  all  letters  and 
telegrams  for  the  Commission,  must  be  addressed  to  Washington, 
D.  C,  unless  otherwise  specially  directed. 
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Thete  form$  may  be  uwd  in  cases  to  which  they  are  applicable,  vnth 
euoh  aUeratiom  aa  the  oircufMtanoes  may  render  neoeesary. 

No.  I. 
Complaint  against  a  Single  Carrier. 

INTERSTATE  COMA£BRCE  CX)MMISSIOK. 

A.  B.  ) 

against  > 

The Eailroad  Company.  ) 

The  petition  of  the  above-named  complainant  respectfully 
shows: 

I.  That  (here  let  complainant  state  his  occupation  and  place 
of  business). 

II.  That  the  defendant  above  named  is  a  common  carrier  en- 
gaged in  the  transportation  of  passengers  and  property  by  rail- 
road between  points  in  the  State  of and  points  in  the 

State  of ,  and  as  such  common  carrier  is  subject  to  the 

provisions  of  the  act  to  regulate  commerce,  approved  February  4, 
1887,  and  acts  amendatory  thereof  or  supplemental  thereto. 

III.  That  (here  state  concisely  the  matters  intended  to  he, 
complained  of.  Continue  numbering  e-ach  succeeding  paragraph 
as  in  Nos.  I,  II,  and  HI). 

Wherefore  the  petitioner  prays  that  the  defendant  may  be  re- 
quired to  answer  the  charges  herein,  and  that  after  due  hearing 
and  investigation  an  order  be  made  commanding  the  defendant 
to  cease  and  desist  from  said  violations  of  the  act  to  regulate  com- 
merce, and  for  such  other  and  further  order  as  the  Commission 
may  deem  necessary  in  the  premises.  (The  prayer  may  be  varied 
so  as  to  ask  also  for  the  ascertainment  of  lawful  rates  or  prac- 
tices and  an  order  requiring  the  carrier  to  conform  thereto.  If 
reparation  for  any  wrong  or  injury  be  desired,  the  petitioner 
should  state  the  nature  and  extent  of  the  reparation  he  deem-s 
proper.) 

Dated  at y ,  190—. 

A.  B. 
(Complainant's  signature,) 

[851] 
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No.  J. 
Complaint  against  Two  or  More  Carrien. 

INTERSTATE  COMMERCE  C0MMIS6I0K. 

A.  B. 

against 
The  — —  Railroad  Company, 

AND 

The Bailroad  Company, 

The  petition  of  the  above-named  complftin&nt  reepectfnlly 
shows : 

I.  That  {here  let  complainant  state  his  occupation  and  place  of 
business). 

II.  That  the  defendants  above  named  are  common  carriers  en* 
gaged  in  the  transportation  of  passengers  and  property^  by  con- 
tinuous carriage  or  shipment,  wholly  by  railroad  (or  partly  by 
railroad  and  partly  by  water,  as  the  case  may  be)y  between  poin^ 

in  the  State  of and  points  in  the  State  of y  and  as 

such  common  carriers  are  subject  to  the  provisions  of  the  act  to 
regulate  commerce,  approved  February  4, 1887,  and  adts  amenda- 
tory thereof  or  supplemental  thereto. 

{Then  proceed  as  in  Form  1.) 


No.  3* 
Answer. 

INTERSTATE  COMMERCE  COMMISSION. 

A.  B.  I 

against  > 

Thb  — —  Bailroad  Company.  ) 

The  above-named  defendant,  for  answer  to  the  complaint  in 
this  proceeding,  respectfully  states  — 

I.  That  {here  follow  the  usual  admissions,  denials,  and  aver^ 
ments.    Continue  numbering  each  succeeding  paragraph). 

Wherefore  the  defendant  prays. that  the  complaint  in  ihia 
proceeding  be  dismissed. 

Thb Bailroad  Company. 

By  E.  F., 
{Title  of  officer.) 
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No.  4. 
Notice  of  Hearing  by  Carrier  under  Role  V. 

INTERSTATE  COMMERCE  COMMISSION. 

A.  B.  1 

against  > 

The RAn.BOAD  Company,  j 

Notice  is  hereby  given  under  Eule  V  of  the  Rules  of  Practice 
in  proceedings  before  the  Commission  that  a  hearing  is  desired 
in  this  proceeding  upon  the  facts  as  stated  in  the  complaint. 

The  Railroad  Company. 

By  E.  P., 
{Title  of  officer.) 


To 


No.  5. 
Sttbpcena  Duces  Tecum. 


You  are  hereby  required  to  appear  before in  the  mat- 
ter of  a  complaint  of against ,  as  a  witness  on  the 

part  of ,  on  the day  of ,  190 — ,  at  — 

o'clock  — .  m.  at  ,  and  bring  with  you  then  and  there 

.    [Here  designate  the  books,  papers,  contracts,  or  docU' 

ments  desired  to  be  produced,'] 

Dated . 

(Seal.) 


Commissioner. 


Attorney  for 


fNoTiOE. —  Witness  fees  for  attendance  under  this  subpoena 
are  to  be  paid  by  the  party  at  whose  instance  the  witness  is  sum- 
moned, and  every  copy  of  this  summons  for  the  witness  must 
contain  a  copy  of  this  notice.) 

23 
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No.  6. 
NoUce  of  Taking  Depositioiis  andor  Role  XU. 

INTERSTATE  COMMERCE  COMMISSION. 
A.  B. 


J 


CLgainst 
The Railroad  Company 

You  are  hereby  notified  that  O.  H.  will  be  examined  before 

C.  D.,  a (title  of  officer  or  magistrate) ^  at y  on  the 

• day  of ,  190—,  at o'clock  in  the noon,  as 

a  witness  for  the  above-named  complainant  {or  defendant ,  as  the 
case  mag  be),  according  to  act  of  Congress  in  such  case  made  and 
provided,  and  the  rules  of  practice  of  the  Interstate  Commerce 
Commission;  at  which  time  and  place  you  are  notified  to  be 
present  and  take  part  in  the  examination  of  the  said  witness. 

Dated ,  190—. 

I.  J. 
{Signature  of  complainant  or  defendant,  or  of  counsel.) 

(To  A.  B.,  the  above-named  complainant  {or  The £a»7* 

road  Company,  the  above-named  defendant;  or  toK.  L.,  counsel 
for  the  above-named  complainant  or  defendant.) 
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Abatement  and  Revival  of  suit  under  Commerce  Act 150,  151 

Action,  revival  of,  under  Commerce  Act  150 

under  Commerce  Act  not  removable  from  State  court '  164 

wben  remanded  to  State  court  166 

affecting  title  to  land,  removable  167 

Acts  of  Congiesa  cited  and  referred  to. 

of  Marcb  3,  1875   (Removal  Act)    165 

of  August  13,  1888  (Removal  Act)    165 

of  February  11,  1893  (as  to  Testimony) 188 

of  March  9,  1892    (Depositions) 208 

of  February  11,  1903  (Expedition  Act)    219 

creating  Bureau  of  (Ik>rporations,  scope  of 309 

See  also  titles  of  various  acts. 

Accounts,  system  of,  by  carrier,  must  be  uniform 229 

Accidents,  carrier  must  make  monthly  reports  of  (Act  of  March  3, 

1901)   229 

penalty  for  faUure  to  report 230 

Advantages  and  preferences  forbidden 69 

Advance  Paionents,  when  exacted  from  connecting  carriers 84 

Adamson,  Congressman,  proposed  bill  giving  power  to  fix  rates 193 

Addystone  Pipe  Case,  report  of  267  et  eeq. 

Advance  in  Prices,  how  manipulated  by  trust 271 

Agents,  taxation  of  27,    28 

Agreement  to  prevent  continuous  carriage  forbidden 145 

Ail  Brakes.    See  Safety  Appuances. 

Alternative  remedy  of  shipper  in  the 152 

[366] 


356  INDBX. 

PAGK. 

Allotments  of  cars  under  mandamus,  basis  of 244 

Amendment  to  alternative  writ  of  mandamus  authorized 243 

Any  Person  may  invoke  provisions  of  Commerce  Act 211 

Anti- trust  Laws  of  State,  when  cannot  be  invoked  collaterally . . .  294 
See  also  Tbusts. 

Appellate  Jurisdiction  of  Federal  courts 155,  171 

See  also  JusiSDicnoN. 

Appeal,  jurisdiction  not  ousted  by  acts  pending 157 

none  from  order  remanding  cause 166 

directly  to  Supreme  Court,  Act  of  February  11,  1903 171 

from  District  Court  of  the  United  States 172 

from  Circuit  Courts  of  United  States 172,  173 

from  interlocutory  judgments 173 

to  Supreme  Court  under  section  16   216,  218 

direct  to  Supreme  Court,  under  Act  of  February  11,  1903.  219,  220 

to  Supreme  Court  prior  to  Act  of  1891   222 

See  also  Writ  of  Ebbob. 

Attorney-General  may  request  district  attorney  to  prosecute  under 

Elkins  Act 136 

may  enforce  provisions  of  telegraph  acts 331 

Attachment,  power  of  court  to  issue,  under  Sec.  16 216 

Auditor  appointed  by  trust,  duties  of 271 

Automatic  Couplera,  carrier  must  use 335,  336 

Beef  Trust  declared  illegal 284 

pleadings  in  case   286 

text  of  injunction  in  289 

mode  of  securing  evidence  as  to  312 

Boycott  in  violation  of  injunction  pimishable  as  contempt 170 

treble  damages  for,  under  Sherman  Act 299 

Books  must  be  produced  in  evidence 199 

Bonuses,  how  divided  by  trust 268 

Bridges,  use  of  interstate  commerce 40 

Breaking  Bulk,  carrier  forbidden  to,  to  prevent  continuous  carriage.  145 

Breazeale,  Congressman,  proposed  bill  giving  power  to  fix  rates...   193 

Brewer,  Hon.  David  J.,  concurring  opinion  in  Merger  case 279 
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PAGE. 
Brakes,  carrier  must  use  safety  brakes 335,  336 

Bureau  of  Corporations,  Act  Creating  (Laws  1903,  chap.  552). 

text  of  Sec.  1 314 

text  of  Sec.  2 314,  315 

text  of  Sec.  3 315 

text  of  Sec.  4 315,  316 

text  of  Sec.  6 316,  317 

text  of  Sec.  6 307-309 

created  by  Act  of  1903  307 

scope  and  purpose  of 309 

other  provisions  of  act  creating  314 

Bureau  of  Manufactures,  created  under  Act  of  1903 316 

Burden  of  Proof,  findings  of  commission  are  prima  facie  evidence. .  213 

By-Laws  of  the  iron  pipe  trust 270 

of  tile  trust 273,  300 

Carriers,  common-law  rule  as  to 36 

remedy  by  injunction  against  State  railroad  commission 45 

liable  at  common  law  for  excessive  charges 60 

liable  for  under  State  statutes 61 

duty  of,  to  connecting  lines  69 

enjoined  from  discriminating  against  locality 

conflict  of  authority  as  to  discrimination  against 79-84 

when  may  sue  connecting  carrier  for  treble  damages 85 

making  through  rates,  when  liable  89 

engaged  in  ocean  competition,  long  and  short-haul  clause  as 

to 106-116 

excessive  charges  by,  not  justified  to  enable  him  to  pay  ex- 
penses     116 

mode  of  fixing  rates  by,  long  and  short-haul  clause 119 

need  not  apply  to  commission  to  fix  rates  120 

must  publish  rates 128 

must  file  contracts  with  commission 130 

act  of  officer  or  agent  of,  forbidden 134 

forbidden  to  prevent  continuous  carriage  over  connecting  lines.  145 

liability  of,  under  Sec.  8,  Commerce  Act 146 

criminal  liability  of 174 

compliance  by,  with  order,  effect  of 213 

disobedience  of,  how  punished 214 

breach  by  one,  jurisdiction  over  all  222 

must  report  to  interstate  commerce  commission   228 

must  file  contracts  as  to  5,000-mile  tickets  233 

may  have  mandamus  against  connecting  carrier  239 

cannot  prohibit  shipper  from  designating  route 245 
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governed  by  Sherman  Act  291 

telegraph  company  is 323 

must  uee  safety  appliances 335,  336 

must  use  grabirons  and  handholds 336 

may  refuse  unequipped  cars   336 

Cartage,  when  terminal  charge 64 

when  not  a  terminal  charge 118 

Cars,  carrier  forbidden  to  change,  to  prevent  continuous  carriage. . .  145 

shipper  may  secure  mandamus  to  compel  cars  to  be  furnished. .  237 

prorating  of,  compelled  by  mandamus   242 

basis  of  allotment  of,  under  mandamus  244 

Cattle  Trost,  cases  of  265 

Charges,  all  charges  must  be  reasonable 33 

greater  for  longer  than  shorter  haul  forbidden 80 

for  "  switching,"  State  may  regulate  171 

Citisenihip,  diversity  of,  not  essential  to  confer  jurisdiction 153 

of  national  bank  under  Removal  Act 168 

Circuit  Court  of  United  States,  jurisdiction  of  154 

Circuit  Court  of  Appeals,  appeals  and  writs  of  error  to 172,  173 

Coal  Trust,  contracts  of,  must  be  produced 126 

declared  illegal 200 

Coal  Contracta,  relevant  under  Commerce  Act 200,  202 

Commerce,  Congress  may  regulate  interstate 3 

taxation  of 26 

power  of  Congress  to  "  regulate "  37 

defined  39 

interstate  and  domestic 30 

eminent  domain,  bridges 40 

assistant  secretary  of,  created   314 

Common  Canieca  governed  by  Sherman  Act 201 

See  also  Ca 


M  Common  Control "  defined   41 

Common  Law,  carrier  liable  under,  for  excessive  charge 60 

remedy  when  not  superseded  by  statute 62 

CommoB-law  Bute  as  to  rights  of  carriers 36 
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Congress,  power  over  interstate  commeroe 1,  2 

power  of,  when  supreme   « 8 

power  of,  and  of  the  States  48 

interstate  commerce  commission  must  report  to  •  • » 231 

power  of,  under  Sherman  Act  262 

controls  the  telegraph 321 

supreme  as  to  interstate  commerce   3 

consent  of,  to  State  laws,  game,  liquor  6,  7 

under  Lacey  Act 6 

under  Wilson  Act 10 

ConstitationAlity  of  Sherman  Act  249,  250 

Constitntional  Pnnritiona  as  to  personal  and  private  rights 1 

text  of 3,      4 

Connecting  LineSi  duty  of  carriers  as  to 69 

liability  of  carriers  for  through  rates  over 89 

long  and  short-haul  clause  as  to 117 

carrier  forbidden  to  prevent  continuous  carriage  over 145 

Conflict  of  authority  as  to  discrimination  among  carriers 79 

Confiscation  of  property  of  illegal  trust  authorized 298 

of  property  imder  Wilson  bill 305 

Competition  creates  dissimilarity  of  circumstances  as  to  long  and 

short-haul  clause 91 

must  be  bona  fide 94 

actual  and  potential,  views  of  Judge  Taft  as  to 90-101 

ocean  rates,  foreign  traffic  100 

ocean    rates,    views    of    Justice    Harlan    as    to     (dissenting 
opinion) 108-116 

Combinationt  and  pooling  prohibited  120 

Commisaioner  of  Corporations,  powers  of  308 

Contracts,  relative  to  pooling,  must  be  produced 126 

by  carrier  must  be  filed  with  commission  130 

must  be  produced  in  evidence  199 

as  to  5,000-mile  tickets  must  be  filed 233 

Contempt,  failure  to  obey  order  may  be  punished  as 132 

for  refusal  to  obey  injunction   170 

punishment  by,  for  failure  to  answer 205 

not  triable  by  jury  205 


360  INDEX. 

PAQB. 

CoBtianoai  CarriAge^  unlawful  for  carrier  to  prevent 145 

Common  Law,  when  superseded  by  statute 147,  148 

Concealment,  under  Commeroe  Act  149,  150 

Consent,  will  not  confer  jurisdiction  163 

Cooper,  Congressman,  proposed  bill  giving  power  to  fix  rates 193 

Corporation,  successors  of,  liable  for  rebates 63 

interstate  commerce  commission  is 164 

bureau  of,  created  (Act  of  February  14,  1903) 307 

commissioner  of,  powers 308 

commissioner  of,  duties 307,  308 

Complaint,  bow  made  to  commission 209 

Commntation  Tickets  authorized  by  Sec  22 232 

Couplers  coupling  automatically  must  be  used 335,  336 

Court  of  Interstate  Commerce,  bill  to  create,  introduced  by  Hon. 
William  R.  Hearst 193,  194 

Criminal  Liability,  of  carrier 174 

for  false  weights 175 

under  Sherman  Act 294 

Cnmulative,  remedies  under  Commerce  Act  are 232-234 

Damages,  shipper  may  recover,  for  unreasonable  charges 53 

shipper  may  recover  for  rebates   67 

long  and  short-haul  clause  may  be  recovered  by  shipper 120 

liability  of  carrier  for 146 

treble  damages  under  State  statutes  147,  148 

trial  by  jury 224 

treble  damages  authorized  under  Sherman  Act 298 

member  of  trust  cannot  sue  for  302 

treble  damages  under  Wilson  bill   306 

party  damaged  by  telegraph  company  may  sue  for 332 

Danville  and  Lynchbtirg  Cases,  facts  in 101 
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DefinitioiiB,  interstate  commerce  defined 32 

of  railroad 32,    33 

of  transportation 32,    33 

of  term   "  regulate "    37 

of  "  commerce  " 38 

interstate  and  domestic  commerce  % 39 

term  ^*  common  control  ** 41,    54 

"  facilities  "  defined 74 

"  unjust  discrimination  " 56,    57 

term  "  pooling  "  defined 122 

term  "  common  arrangement "  defined 140 

DefeuM,  pooling  as  a  127 

Deviation  from  published  rate  unlawful  131 

from  published  rates  a  misdemeanor  140 

Departure  from  published  rates  list,  of  litigation  to  enjoin. . . .   142,  143 

Department  of  Commerce  and  Labor,  duties  of  defined 315 

officers  and  bureaus  of 315 

Deposition*  testimony  taken  by 186 

how  taken 187 

how  taken  under  United  States  Revised  Statutes 206,  207 

under  Act  of  March  9,  1892 208 

Diacrimination  forbidden  by  Sec.  2,  Commerce  Act 56,    67 

as  between  forwarders 68 

among  carriers  forbidden 69 

against  localities  forbidden 69,    71 

not  justified  when  they  injure  the  public  interest 72 

against  carrier  remedied  at  law  73 

among  carriers^  conflict  of  authority  as  to 79-84 

among  carriers,  equal  facilities 82 

among  carriers,  advance  payments,  through  billing 84 

remedy  for,  injunction 179 

remedy  for,  by  mandamus  among  carriers  239 

must  be  shown  to  justify  writ  of  mandamus 240 

Dissimilarity  created  by  competition  91-106 

District  Attorney  must  prosecute  at  request  of  attorney-general ...   136 

District  Court  of  United  States,  jurisdiction  of  155 

District  of  Columbia*  Safety  Appliance  Law  applicable  to 339 

Dissohrtiea  of  association  pending  appeal,  will  not  oust  the  court  of 
jurisdiction 158 
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IHrtriity  of  Citiseiiddp  not  eflsential  to  jurifldidioii ISS 

ground  of  removal  from  State  oonrt 165 

Diaobedience  of  witness,  how  punished 186 

of  carrier,  how  punished 214^  215 

Dislmrsementi  of  interstate  commerce  commission  227 

DiTidendSy  taxation  of,  by  State 27 

Dividends  and  Surplus  must  be  shown  in  carrier's  report 228 

Dillon,  Hon.  John  F.,  comments  on  merger  decision 282-284 

Dingley  Bill  continues  anti-trust  provisions  of  Wilson  bill 306 

Domestic  CommercOi  rights  of  State  as  to 45,    48 

long  and  short-haul  provisions  as  to 90 

reports  of,  when  not  compulsory 231 

not  governed  by  Sherman  Act 266 

Drawban*  standard  height  of,  prescribed 337 

Drummers,  taxation  of 27,    28 

Duty,  State  cannot  impose 3 

of  carriers  toward  connecting  lines 69 

Due  ProcSM  of  Law  must  be  observed  4 

Elkina  Act  (Februaiy  19,  1903). 

text  of  See.  1 133,  134 

text  of  Sec  2 135 

text  of  Sec  3 135-137 

text  ofSec4 137,  138 

textof  8ec5 138 

supplements  Sec  6  of  Gommeroe  Act 132,  133 

violation  of,  misdemeanor 133 

failure  to  publish  rate  under,  how  punishable 133 

soliciting  or  paying  rebates  forbidden  by 133 

imprisonment  abolished  by 134 

jurisdiction  of  F^eral  courts  under 134 

ag^nt  or  oflker  of  carrier  punishable  under 134,  135 

who  are  proper  parties  under 135 

adherence  to  puUish  rates  odoreed  under 135 

di»tric4  attonewj  to  prosecute  under 136 

attoraey-geaeral  may  lequest  dislriei  atloncy  to  prosecute 

under 136 

Unmunity  of  witMsses  unte'  137 

as  to 138-140 
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Elevators  for  storing  grain,  power  of  State  to  regulate 14 

Elements  in  fixing  rates   190 

Eminent  Domain  for  interstate  commerce 40 

Employees,  number  of,  must  be  shown  in  carrier's  report 228 

when  not  deemed  negligent   338 

English  State,  forbidding  rebates  and  discrimination  68,    69 

Expedition  Act  of  February  11,  1903,  text  of 219,  220 

Equity  pleading,  in  suit  for  discrimination 149 

Equity  Jurisdiction  as  to  rates  167 

See  also  Jubisdiotion. 

Equal  Fadlities  to  telegraph  companies  compulsory 329 

See  also  Facilities. 

Eyidence,  comparison  of  rates  not  sufficient  under  long  and  short- 
haul  clause 117 

related  to  pooling  must  be  produced  126 

as  to  rates,  commission  as  experts 170 

taken  by  deposition 180 

commission  must  act  on  competent  196 

not  compulsory  prior  to  1893  190,  197 

compulsory  under  Elkins  Act 137 

books  must  be  produced  in 199 

mode  of  securing,  under  Commerce  Act 200 

findings  of  commission  not  conclusive  221 

monthly  reports  of  accidents  not  to  be  used  in 230 

necessity  of  means  of  securing 312 

Express  Companies,  when  not  subject  to  Interstate  Commerce  Act.     68 

Excessive  Charges,  carrier  liable  for,  at  conmion  law 00 

carrier  liable  for,  under  State  laws 01 

facilities  to 79 

Expenses  of  carrier  cannot  be  paid  by  excessive  charges 110 

ExpeditioB  Act  (February  11,  1903),  extended  under  Elkins  Act..  137 
text  of  219 

Experts,  interstate  commerce  commission  are,  as  to  rates 170 

ExcvniOB  Sates  authorized  1^  Sec.  22 238 
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Facilities^  term  defined  74 

switch  and  sidings 74 

to  shipper,  switch  sidings  76,  76 

when  contract  is  void    76 

reasonable  regulations  as  to   76 

spur  tracks 77 

to  carrier,  express  companies  for 79 

when  may  be  compelled  by  carrier  82 

use  of  tracks  under  Sec.  3  86 

for  switching,  when  do  not  involve  Federal  question 161 

to  connecting  lines  of  telegraph  companies  compulsory 329 

failure  to  grant,  by  telegraph   company  may  be  prosecuted 

civilly  and  criminally 332 

to  telegraph  companies  compulsory    329 

FjireSy  contracts  as  to,  on  6,000-mile  tickets,  must  be  filed 233 

See  also  Rates. 

Fares  and  Charges.    See  Rates. 

False  Weights,  criminal  liability  for 176 

False  BiUs,  criminal  liability  for  175 

False  ClassificatiOB,  criminal  liability  for  175 

Fact,  question  of,  no  bar  to  writ  of  mandamus 239 

Federal  Corporation,    taxation  of 18 

Federal  Courts,  jurisdiction  of   161,  171 

See  also  JuBisracnoN. 

jurisdiction  of,  under  Sherman  Act   295 

See  also  Jusisdiction. 

Federal  Question  in  suits  against  carriers 157 

on  removal  from  State  court  160,  161 

Fees  of  foreign  witness   187 

Fees  and  Expenses  of  interstate  commerce  commission  226 

Fish,  sale  of,  under  State  laws 6,      6 

Findings  of  commission  are  prima  facie  evidence 213 

by  commission  not  conclusive  221 

Five-Thousand-Mile  Tickets  authorized  by  Sec.  22 233 

contracts  as  to,  must  be  filed 233 

Foreign  Corporation,  taxation  of 26 
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Foreign  dmrter,  taxation  of 26 

Forwarders,  discrimination  as  between  68 

Force  to  obstruct  interstate  commerce,  remedy,  injunction 157 

Forms. 

complaint.  Form  1   351 

complaint,  Form  2  352 

answer,  Form  3  352 

notice  of  hearing.  Form  4  353 

subpoena.  Form  5 353 

notice  to  take  deposition,  Form  6 354 

Freight,  must  be  carried  over  connecting  lines  145 

Fraudulent  Concealment  under  Commerce  Act 149,  150 

* 

I  Free  Passes,  when  authorized 234 

;  when  forbidden 236 

I  Game  Laws,  State  laws  as  to 5 

I  Lacey  Act  relating  to   6 

Georgia,  statute  of,  as  to  telegraph  messages  upheld 326,  327 

text  of  the  statute 328,  329 

Government,  rights  of,  as  to  telegraph  lines,  how  enforced 331 

See  also  United  States. 

Grain  Elevators,  power  of  State  to  regulate 14 

Grosscnp,  Hon.  Peter,  injunction  granted  by,  in  Beef  Trust  case. . .  289 

Grab  Irons,  carrier  must  use  336 

Harlan,  Hon.  John  M.,  dissenting  opinion  as  to  ocean  competi- 
tion     109-116 

dissenting  opinion  in  Sugar  Trust  case 255  et  seq. 

Handholds,  carrier  must  equip  cars  with 336 

Hearst,  Hon.  William  Randolph,  bill  of,  to  fix  rates  and  create 
Court  of  Interstate  Commerce   193,  194 

Height,  standard  height  of  drawbars 337 

Immnnity  under  the  Constitution   3 

from  being  witness 4 

of  witness  under  Act  of  February  11,  1893 188 

none  to  corporations  under  Act  of  February  11,  1893 205 
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ImpriBomiieiit  abolished  by  Elkins  Act  134 

penalty  of,  abolished  by  Elkins  Act 134,  174 

penalty  for  violation  of  Sherman  Act 248,  294 

Importert  forbidden  to  create  trust,  under  Wilson  bill 303,  304 

Interstate  Conunerce,  taxation  of  property  used  in 21-23 

defined 32 

Interstate  Commerce  Act 

text  of  Sec.     1 32,    33 

text  of  Sec.     2 66,    57 

text  of  Sec.     3 69 

text  of  Sec.     4 89 

text  of  Sec.     6 121 

text  of  Sec.     6 128-132 

text  of  Sec.     7 145 

text  of  Sec.     8 146 

text  of  Sec.     9 162 

text  of  Sec.  10 174-176 

text  of  Sec.  11 181,  182 

text  of  Sec.  12 184-188 

text  of  Sec  13 209,  210 

text  of  Sec.  14 212 

text  of  Sec.  16 213,  214 

text  of  Sec.  16 214-218 

text  of  Sec.  17 225 

text  of  Sec.  18 226 

text  of  Sec.  19 227 

text  of  Sec.  20 228,  229 

text  of  Sec.  21 231,  232 

text  of  Sec.  22 232-234 

text  of  Sec.  23 237 

object  of    34,    36 

when  stoppage  of  trains,  regulation  of 49-52 

when  Sunday  trains,  not 52 

obstruction  to,  remedy  injunction   157 

who  may  invoke  "  any  person  " 211 

State  court  has  no  jurisdiction  under 161 

jurisdiction  of  Federal  courts  under 155 

when  express  companies  not  subject  to 53 

Interstate  Commerce  Commission,  order  of,  against  carrier  binda 

successor   54 

may  publish  proposed  rates 130 

are  experts  as  to  rates 170 

created  under  Sec.  11 181 
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how  commission  appointed  182 

is  a  corporation   184 

powers  of,  defined  184,  185 

has  no  power  to  fix  rates  183 

pending  legislation  to  secure  power 183,  191,  192 

must  act  on  competent  evidence 195 

inyestigations  by,  how  conducted 209,  210 

reports  of,  how  made 212 

may  make  judgments  and  orders 213,  214 

procedure  before,  how  conducted 225 

must  report  annually  to  Congress 231 

may  enforce  provisions  of  telegraph  acts 330 

power  of,  to  enforce  Safety  Appliance  Law 340 

rules  of  practice  before 342 

Interstate  Rates,  cannot  be  prescribed  by  State  commission 45 

XnJiuiction«  remedy  of  carrier  against  State  railroad  commission 45 

remedy  by,  under  Elkins  Act 65 

remedy  for  discrimination   71 

list  of  suits  for,  to  enjoin  departure  from  published  rates 142 

remedy  for  forcible  obstruction  to  interstate  commerce 157 

nature  of  remedy  by 169 

restitution  pending   169 

when  remedy  for  discrimination  179 

power  of  court  to  issue  under  Sec.  16 215 

when   proper   remedy    224 

text  of,  in  Merger  case   281,  282 

text  of,  in  Beef  Trust  case 289 

right  to,  notwithstanding  claim  that  plaintiff  violates  Sherman 

Act    292 

when  carrier  not  entitled  to,  against  ticket  scalpers 292 

remedy  by,  under  Sherman  Act 295 

authorized  under  the  Wilson  bill 305 

Xnformation,  publication  of,  by  bureau  of  corporations 309 

InvettigationSy  how  conducted  by  commission 209,  210 

Indictment  for  giving  rebates,  form  of 63 

when  lies  against  receiver  for  false  billing 178 

Ittterlocatoxy  Jndgmenta,  appeals  from 173 

Iron  Pipe  Tmit^  known  as  Addystone  Pipe  case 267 

« 
^m  Crow  Cars,  when  use  of,  domestic  commerce 39,    40 

Joint  Traffic,  term  defined  117 
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Joint  Traffic  Association  case  122,  264 

Joint  HateSy  notice  of  advance  or  reduction 130 

agreements  as  to,  must  be  filed 233 

See  also  Rates. 

Jury  Trial  preserved  under  Constitution 4 

Ji^ry  must  pass  on  question  of  reasonableness  of  tax 24 

none   in  contempt   proceedings 205 

trial  by,  under  Sec.  16 217 

hqw  waived    218 

trial  by,  as  to  damages   224 

Jurisdiction  of  Federal  courts  under  Sherman  Act 295 

under  the  Wilson  bill   305 

of  Federal  court  imder  Klkins  Act 134 

diversity  of  citizenship  not  essential  to 153 

of  U.  S.  Circuit  Court    154 

of  U.  S.  District  Court   155 

of  Federal  courts  under  Interstate  Commerce  Act 155 

Federal  jurisdiction  exclusive   156 

of  Federal  courts  —  Federal  question   157 

in  case  of  forcible  obstruction  to  interstate  commerce 157 

in  equity,  as  to  rates   1-57 

not  ousted  by  acts  pending  appeal  158 

on  removal  of  action  from  State  court 159-169 

none  in  State  court  under  Commerce  Act 161 

not  conferred  by  consent 163 

over  all  carriers  for  breach  by  one 222 

Judicial  Question,  reasonableness  of  rates  is 55 

Lacey  Act  as  to  State  Crame  Laws 6,      7 

Lacombe,  Hon.  E.  Henry,  decision  by,  in  New  York  and  Northern 
case 82 

Lagrange  Cases,  facts  in 102 

Land,  suit  ailecting  title  to,  removable  from  State  court 167 

right  of  telegraph  company  to  take 319 

Laws,  State  and  Federal,  conflict  of 42 

Legislature,  power  over  domestic  commerce   1,      2 

Legislation  pending  in  Congress  to  give  power  to  fix  rates ....   183,  192 

Liquor,  interstate  traffic  in,  how  far  legal 9-12 

for  private  use 12 
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Live  Stock,  when  State  may  legislate  as  to 46 

Liability,  of  carrier  for  giving  rebates 63 

form  of  indictment  63 

of  carrier  making  through  rates  over  connecting  lines 89 

of  receiver  for  deviation  from  published  rate 140 

of  carrier  under  Sec.  8,  Commerce  Act 146 

joint  and  several,  of  shipper  and  carrier 176 

Little  Rock  Cases,  decisions  affecting 85-88 

Litigation,  list  of,  to  compel  compliance  with  published  rates ,142 

Limitation  of  Actions,  under  Ck>mmerce  Act 149,  150 

Lottery  Tickets,  sale  of,  constitutes  commerce 38,    39 

Localities,  discrimination  against,  forbidden 69-71 

Long  and  Short  Haul,  provisions  of  Sec.  4  as  to 89 

power  of  commission  as  to 89 

competition  primary  factor  as  to  charges  for 91 

as  to  connecting  lines 117 

mode  of  fixing  rates  as  to 119 

when  damages  may  be  recovered  120 

Local  Prejudice,  suit  may  be  removed  from  State  court  for 165 

Mandamus,  to  compel  publication  of  rates 140 

power  of  court  to  issue,  under  Sec.  16 216 

remedy  for  enforcement  of  Sec.  22 234 

a  cumulative  remedy  »  236 

may  be  granted  at  suit  of  shipper 237 

carrier  may  have,  against  connecting  carrier 239 

when  peremptory  writ  may  issue 239 

unjust  discrimination  must  be  shown  to  warrant 240 

to  prorate  cars 242 

alternative  writ  may  be  amended 243 

basis  of  allotment  of  cars  under 244 

Manufactures,  bureau  of,  created  316 

Merger  Case,  status  of  the  court  in 125 

facts  involved  in   274 

further  considered   275 

territory  affected  by   280 

text  of  injunction  in 281,  282 

professional  comment  on,  views  of  Judge  Dillon 282-284 

24 
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Miadtmeaiiori  violation  of  Elkim  Act  is 139 

soliciting  or  paying  rebates  is 133 

to  contract  in  restraint  of  trade 248 

violation  of  telegraph  acts  is 332 

MileAge  Tickets,  authorized  by  Sec.  22 232 

Mixed  C4r  Lo^d^y.  discrimlnatioA  as  to 68 

Monopolies^  condemned  by  Sherman  Act 247,  240 

illegal  under  Sec.  2,  Sherman  Act 204 

by  importers,  £ovbidden  by  Wilson  bill 304 

as  to  telegraph,  State  cannot  create 322 

National  Bank,  citizenship  of,  under  Removal  Act 168 

Negligence,  when  not  attributable  to  employee  of  carrier 338 

Notice  of  advance  or  reduction  of  rates 130 

Obstnictiiui  to  interstate  oorameree,  remedy  injanction 167 

Ocean   Competition,  foreign  rates  affecting;  long  and  short-haul 
clause    106 

Order,  of  commission,  effect  of  eompliance  with 213 

of  Commission,  when  not  enforced  as  to  terminal  charges 223 

Partiea  in  rebate  suits,  those  who  reeeive  are  proper 60 

who  are  proper  under  Elkins  Act 136 

enjoined  under  "  common  control '' ITO 

in  proceedings  under  Commerce  Act 224 

who  are  proper  under  Sherman  Act 298 

who  are  proper,  under  Wilson^  bill 305 

Party-Sate  Tickets,  when  authorised 234^  236 

Passes,  when  forbidden  , 236 

Pay  Tezntoxy,  how  allotted  by  trust 268,  260 

Peckham,  Hon.  Rufua  W.,  reference  to  Sugar  Trust  case  by 256 

extract  from  opinion  of,  in  Tile  Trust  case 302 

PeddlersP  Licenaei,  power  of  State  to  tax 29 

Penalties,  for  failure  to  publish 101 

for  failure  to  publish  rates 131 

of  disobedience  of  witness 186 

for  refusal  to  testily 189 

when  not  to  exceed  $500  per  day 216 

for  failure  of  carrier  to  report  aeoidents 230 
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as  to  telegraph  companies 320 

under  Safety  Appliance  Law,  how  recovered 337 

under  Saf«^  Appliance  Law 340 

Ptrjnzy  puniahed,  Act  of  February  11,  1803 180 

Plaadiag  in  suits  for  rebates 66 

in  suit  at  law  by  shipper 148 

in  suit  in  equity  for  discrimination 140 

in  Beef  Trust  case   286 

Post  Offlcesy  Congress  must  establish « 3 

Pott  KoadSy  Congress  can  establish 3 

Powers  Reaerred  by  the  States  or  the  people 4 

Police  Power  remains  in  the  States 4,  5 

State  legislation  as  to   4,  5 

Sunday  trains  8 

Jim  Crow  cars    0 

Pooling  and  combinations  prohibited 120 

agreements  fpr,  unlawful  122-126 

contracts  related  to,  must  be  produced 126 

when  defense  in  suit  against  ticket  scalper 127 

when  defense  to  action  by  carrier 292 

Power  to  Fix  Rates,  none  in  commission 183 

pending  legislation  to  secure  power 183,  191,  192 

Power  of  interstate  commerce  commission  defined 184,  185 

none  to  fix  rates 183,  101,  196 

Priyilegea  under  the  Constitution  3 

Preferences,  unreasonable,  forbidden  69 

of  suits  under  Expedition  Act  of  February  11,  1903 219 

Prima  Fade  Evidence,  findings  of  commission  are 213 

Procedure  before  interstate  commerce  commission,  how  conducted . .  225 

Pro-rating  Cars,  may  be  compelled  by  mandamus 242 

Prices,  how  advanced  by  the  trusts 271 

Practice,  rules  of,  before  interstate  commerce  commission 342 

Pnblieation  of  rates  of  carrier 128 

of  rates  compelled  by  mandamus  140 

deviation  from  misdemeanor 140 

of  information  by  bureau  of  corporations 312 
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Public  Donudiiy  open  to  any  telegraph  company 310 

Qiurlea,  Senator^  proposed  bill  giving  power  to  fix  rates 193 

Question  of  Fact  no  bar  to  issue  of  mandamus 230 

Railroad  Commission  of  State  may  complain  to  interstate  commerce 
commission 210 

Railroad  Trusts,  cases  of  292 

Rates,  power  of  State  to  prescribe 43,  44 

of  freight  and  fare  can  be  prescribed  by  State  on  interstate 

business    45 

State  may  prescribe,  as  to  domestic  commerce 46 

as  to  ocean  competition,  long  and  short-haul  clause 106-116 

mode  of  fixing  as  to  long  and  short  haul 110 

schedule  of,  miist  be  published 128 

through  foreign  country  must  be  published 128 

notice  of  advance  of 120 

published  rate  alone  legal    120 

deviation  from,  imlawful   131 

published,  when  conclusive 135 

adherance  to,  how  enforced 135 

publication  of,  compelled  by  mandamus 140 

litigation  to  compel  compliance  with,  published 142 

equity   jurisdiction   as   to    167 

See  also  Jurisdiction. 

interstate  commerce  commission  are  experts  as  to 170 

commission  has  no  power  to  fix 183,  101,  102 

legislation  pending  to  secure  power 102 

must  be  reasonable 105 

elements  to  be  considered  in  fixing 106 

when  free,  or  reduced  rates  legal 232 

Reasonable,  all  rates  and  charges  must  be 33 

Reasonableness  of  rates  a  judicial  question 55 

elements  of  risk  and  value  pertinent  as  to 56 

Reasonable  Regulations  as  to  facilities  76 

Rebates  forbidden  by  Sec.  2,  Commerce  Act 56,  57 

provisions  of  English  statute  as  to 58,  59 

forbidden  by  Elkins  Act 59 

receiver  of,  liable  as  well  as  giver 60 

criminal  liability  for   63 

form  of  indictment  for 63 

terminal  charges   64 

pleading  in  suits  for    66 

soliciting  or  paying,  is  a  misdemeanor 133 
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SftlMte  Suiti,  jurisdiction  in,  proper  district 166 

SeoeiTer  of  carrier,  when  liable 66 

liabUity  of,  for  deviation  from  published  rate 140 

goyemed  l^  State  laws 167 

when   indictable    177 

"  SegulAte,"  term  defined  37 

Remedy,  at  common  law,  when  not  superseded  hy  statute. .......     62 

for  discrimination  by  injunction  71 

for  discrimintion  against  carrier 73 

of  shipper  under  Commerce  Act  in  alternative,  either  before  the 

commission  or  in  court  152 

by  injunction,  nature  of  169 

by  injunction,  when  proper  224 

under  Commerce  Act,  cumulative 232-236 

Revised  Statutes  of  United  States. 

as  to  telegraphs 319-321 

as  to  taking  depositions  206,  207 

Revival  of  action  under  Commerce  Act 160 

Removal  from  State  Court,  jurisdiction  on 169-169 

suit  under  Commerce  Act  not  removable  from  State  court. . . .  164 
mode  of  Acts  of  1876  and  1888 165 

Restitution  pending  investigation  169 

Reports  of  interstate  commerce  commission,  how  made 212 

how  published   r 212 

must  be  made  by  carriers  to  commission 228 

what  report  must  show « 228 

by  oonunission  to  Congress,  annually  231 

of  domestic  commerce,  when  not  compulsory 231 

must  be  filed  annually  by  telegraph  company 333 

penalties  for  failure  to  file 334 

Reports  of  Accidents  required  mouthy  (Act  of  March  3,  1901) 229 

not  to  be  used  in  evidence 230 

Reserved  Cities,  how  allotted  by  trust 268 

Retroactive,  provisions  of  Sherman  Act  are 290 

Risk,  element  in  ascertaining  if  rate  is  reasonable 66 
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BMite,  shipper  has  right  to  designate 246 

of  transportation  of  sheep,  owner  may  select 17 

Soles  of  practice  before  Interstate  Oommeroe  Conunission 342 

public  sessions  of  commission.  Rule  1 342 

parties  to  cases,  Rule  2 342 

complaints,  Rule  3 343 

answers,  Rule  3    343 

demurrer,  Rule  4    344 

service  of  papers,  Rule  5 344 

affidavits.  Rule  6   344 

amendments.  Rule  7  344 

adjoummeiits.  Rule  9   344 

stipulations,  Rule  10   344 

hearings.  Rule  11 345 

depositipps,,  Rule  12 345 

witnesses,  fi^nd  subpcenas,  Rule  13   34G 

findings  and  briefs.  Rule  14   346 

rehearings,  Rule  15    346 

printing  pleadings.  Rule  16    348 

copies  of  papers  and  testimony.  Rule  17 348 

compliance  with  orders.  Rule   18 348 

applications  by  carriers.  Rule  19  348 

information,   Rule  20    349 

address  of  commission,  Rule  21   349 

Safety  Appliance  Law   (March  2,  1893): 

text  of  Sec.   1 335,  336 

text  of  Sec.  2 336 

text  of  Sec.  3 336 

text  of  Sec.  4 336,  337 

text  of  Sec.  6 337  ' 

text  of  Sec.  6 387,  338  I 

text  of  Sec.  7 338  | 

text  of  Sec.  8 388.  339  , 

8ilety  Appliance  Law  (Supplement,  1903) :  i 

text  of  Sec.  1 339,  340 

text  of  Sec.  2 340,  341  ' 

text  of  Sec.  3 341  | 

extended  to  District  of  Columbia  and  Territories  (Act  of  1903).  339  | 

enforced  by  Interstate  Commerce  Commission 340 

penalties  under,  how  recovered  337 

Silety  Appliances,  carriers  must  use  (Act  of  1893) 3M 

Salary  of  Interstate  Commerce  Commission 22t 
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SclMdnlet,  of  form  as  to .* 181 

8faxcli»  .wh«n  prohibited   ••...  3 

Bfiswp  and  Saaich,  whoi  prohiMtad 3 

Senioiis  of  interstate  commerce  oommiadon,  wliere  held 827 

Secxttary  of  Commerce  aad  Lahar  nay  aaaign  duties  to  eommia- 
aioner  of  corporations 308 

Shennaa  Act: 

text  of  Sec.  1 247,  248 

text  of  Sec.  2 294 

text  of  Sec.  3 295,  296 

text  of  Sec.  4 297,  298 

text  of  Sec.  5 298 

text  of  Sec.  6 298 

text  of  Sec.  7 298,  299 

text  of  Sec.  8 303 

comments  as  to 248,  249 

constitutionality  of  249 

authorities   under    250,  251 

legal  propositions  deducible  from  251,  252 

relates  to  interstate,  not  to  domestic  commerce 260 

provisions  of,  retroactive  290 

violation  of,  when  will  not  defeat  right  to  injunction. 292 

jurisdiction  of  Federal  courts  under 295 

testimony  of  witness  compulsory  under  296,  297 

treble  damages  authorized  by  Sec.  7 298 

Shipper  may  recover  damages  for  unreasonable  charges 53 

may  demand  switches  and  sidings  as  facilities 75 

when  contract  with,  for  fadlities  void 76 

reasonable  regulations  as  to  facilities  for 76 

may  recover  damages  under  long  and  short-haul  clause 120 

pleading  by,  in  suit  at  law  148 

must  elect  to  go  before  commission  or  bring  suit  in  Federal 

court 152 

criminal  liability  of    175 

may  have  writ  of  mandamus  to  move  traffic 237 

mandamus  to  furnish  cars  237 

has  right  to  designate  route 245 

Smppingy  facilities  for 74-77 

Short  Haul,  greater  charge  for  short  than  for  long  haul  forbidden. .    89 

Sidings  and  Switches  are  facilities  for  transportation 74,    75 
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Social  Circle  Cue,  facts  in....: 108 

map  showing  territory,  mileage,  and  destinatioii 103 

Speed  of  Trains,  when  State  may  regulate 53 

Spur  Tracks  as  facilities  for  shipping 77 

State,  power  of,  over  domestic  commerce 1,      8 

power  of,  to  prescribe  rates 43,    44 

cannot  legislate  as  to  interstate  conmierce 45,    48 

may  legislate  as  to  domestic  commerce 48 

when  may  legislate  as  to  stoppage  of  trains 49-52 

when  may  legislate  as  to  Sunday  trains 52 

when  may  regulate  speed  of  trains 53 

may  prohibit  rebates  on  domestic  commerce 61 

treble  damages  under  law  of 148 

laws  of,  govern  receiver   167 

may  regulate  "  switching ''  charges 171 

railroad  commission  may  complain  to  interstate  eommeroe  oam- 

mission 210 

anti-trust  laws  of,  cannot  be  invoked  collaterally 294 

cannot  create  telegraph  monopoly  322 

laws  of,  as  to  telegraphic  messages 325  et  seq. 

State  Laws  as  to  sale  of  game  and  flsh 4,      5 

as  to  sale  of  liquor 9-12 

as  to  grain  elevators    14 

as  to  taxation 15-17 

as  to  railroad    41 

and  Federal  laws   42 

as  to  taxing  property  used  in  interstate  commerce.*. 21-25 

as  to  taxing  drummers  and  agents 27-29 

State  Railroad,  when  boimd  by  Interstate  Commerce  Act 41 

State  Commiasion  may  be  enjoined  by  carrier  from  prescribing  in- 
terstate  rate    45 

rights  as  to  domestic  commerce  46 

State  Court,  jurisdiction  on  removal  from 159-109 

has  no  jurisdiction  under  Commerce  Act 161 

statute  authorizing  removal  from   165 

Statute  of  Limitations  under  Commerce  Act 149,  150 

Stoppage  of  Trains,  when  a  regulation  of  interstate  commerce 49 

Stoppage  to  prevent  carriage,  over  connecting  lines  forbidden 145 
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Stockyardiy  facilities  for  feeding 76 

Stocky  naked,  right  to  purchase  not  illegal 276 

Sunday  Trains,  State  laws  as  to 8,      9 

when  regulated  by  a  State 62 

Sumptuary  Laws,  Wilson  Act  as  to 9,    10 

Succesflors  of  carrier^  when  bound  by  order  to  carrier 64 

when  liable  for  rebates 63 

Supreme  Court,  appeal  or  writ  of  error  direct  to,  under  Act  of 

February  11,  1903 171,  172 

appeal  to,  under  Sec.  16 216,  218 

appeal  direct  to,  under  Act  of  February  11,  1903 219,  220 

See  also  Appkajl  ;  Writ  or  Erbob. 

Sugar  Trust,  facts  involved  in 263 

dissenting  opinion  of  Harlan,  J.,  in 255  et  eeq. 

Switch  and  Sidings  are  facilities  for  transportation 74,    75 

Switching  FacilitieB,  when  action  as  to,  not  removable  to  Federal 
court    161 

Switching,  charges  may  be  r^^lated  by  State 171 

Taxes,  constitutional  provision  as  to  3 

Taxation,  power  of  States  as  to 16-17 

of  Federal  corporation  18 

Income  Tax  cases    19,  20 

unit  rule  as  to    20,  21 

reasonableness  of,  question  for  jury 24 

of  foreign    corporation    26 

of  dividends  on  stock  27 

of  drummers  and  agents    27 

of  telegraph  company  by  State 323 

Taft,  Hon.  William  H.,  as  to  actual  and  potential  competition. .  96-101 

Text    of    constitutional    provisions    as    to    personal    and    private 
rights    3,      4 

Testimony  taken  by  deposition    186 

made  compulsory  in  1893  196 

Terminal  Charge,  when  cartage  is  not 118 

when  not  enforced   223 

Territory,  how  apportioned  by  pipe  trust 270 

affected  by  Merger  decision    280 

•    Safety  Appliance  Law  applicable  to 339 
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Xetegraph  Acts  (U.  S.  Revised  Statutes).  paos. 

text  of  Sec.  6263 319 

text  of  Sec  5264 319 

t«t  of  Sec.  6266 320 

text  of  Sec  5266 320 

text  of  Sec.  5267 320 

tesxt  of  Sec.  5268 320 

text  of  Sec.  5269 320,  321 

Zelesr«ph  Acts  (August  7,  1888). 

text  of  Sec.  1 818,  319 

text  of  Sec.  2 329,  330 

text  of  Sec.  3 330,  331 

text  of  Sec.  4 331,  332 

text  of  Sec.  5 332,  333 

text  of  Sec.  6 333,  334 

text  of  Sec.  7 334,  335 

right  to  amend,  reserved 334 

Telegraph  Companies,  acts  of  Congress  as  to 318 

must  file  annual  reports  333  et  8eq. 

See  also  Telegbaph. 

Telegraph,  railroad  must  itself  operate 318,  319 

public  domain  open  to  any 319 

right  of  company  to  take  timber 319 

government  messages  by  320 

government  may  purchase    320 

company  must  accept  provisions  of  U.  S.  Revised  Statutes. . .  320 

controlled  by  Congress    321 

company   is   common   carrier    323 

taxation  of,  by  State  324 

State  laws  as  to  sending  messages 325  et  aeq, 

companies  connecting,   rights  of    329 

laws  as  to,  enforced  by  interstate  commerce  commission 330 

contracts  as  to,  must  be  filed 333 

Through  Billing,  when  may  be  demanded  by  connecting  carrier.  84-145 

Through  Sates,  liability  of  connecting  lines  as  to 89 

Ticket  Scalper,  when  may  set  up  ticket  pooling  as  defense 127 

Ticket  Scalping,  when  carrier  not  entitled  to  injunction  againat. . .  292 

fickets,  various  kinds,  carrier  may  issue 234 

party-rate  tickets   236 

See  also  Rates. 
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Till  Tniit»  oaM  of  MontofiM  v.  Lowxy 273 

constitution  and  by-laws  of 299,  300 

illegal  under  Sherman  Act 301 

Timb«^  right  of  tel^raph  company  to  take 319 

TxackSy.  use  of,  by  conaecting  earners 69-96 

Xxade»  conttaets  in  restraint  of,  ill«igal 247,  248 

contract  in  restraint  of,  illegal 295 

See  also  Tbusts. 

Trans-Miasoiiri  Cam,  status  of  the  court  in 120 

Treble  Damages  under  State  statutes 147,  148 

may  be  recovered  under  Sherman  Act 298 

authorized  by  Wilson  bill 306 

Trial  by  Jury  preserved  under  the  Constitution 4 

none  in  contempt  proceedings 206)  200 

under  Sec   16    217 

how  waived 218 

as  to  damages   224 

Tmttee  of  carrier,  when  liable. 6S 

Trust,  Coal  Trust  illegal 204 

illegal,  under  Sherman  Act 247,  248 

the  Sugar  Trust 263 

Railroad  Trust  cases 262 

Cattle  Trust  cases  266 

iron  pipe  trust,  Addystone  Pipe  case 267 

allotment  of  "  pay  territory  "  by 269 

auditor,  executive  officer  of 271 

Beef  Trust  declared  illsgal 284 

State  laws  against,  when  cannot  be  invoked  collaterally 294 

agieement  to  form,  illegal 294 

property  of,  may  be  confiscated 298 

Tile  Trust  illegal 801 

piehibited  1^  Wilson  bill 303 

property  of,  may  be  conAseated  under  Wilson  bill 305 

Trust  Pxeperty,  when  may  be  confiscated 298 

United  StatM  may  invoke  injunction  against  discrimination 179 

rights  of,  as  to  telegraph  lines,  how  enforced 331 

United  Statea  District  Court 155 

See  DiSTBiCT  Coxtbt  of  UirnvD  States. 


380  INDEX, 

United  SUtes  Circuit  Court    See  Circuit  Ck>X7BT.  page. 

United  Statee  Renriaed  Statntea,  as  to  taking  depositions. ........  207 

Unreasonable  Charges,  shipper  may  recover  damages  for 53 

when  a  judicial  question   55 

Unreasonable  Rates,  not  justified  to  enable  carrier  to  pay  expenses.  1 16 

Value,  element  in  ascertaining  if  rate  is  reasonable 56 

Van  Zandt,  governor  of  Minnesota,  comment  on  Merger  case 282 

Wallace,  Hon.  William  J.,  on  power  to  issue  mandamus 241 

Waite,  Hon.  Morrison  R.,  opinion  as  to  government  control  of  tele- 
graph      321 

Witness  forbidden  to  testify  against  himself 3 

must  testify  under  Elkins  Act 137 

attendance  of,  compulsory    185,  186 

disobedience  of,  how  pimished  186 

fees  of  foreign   187 

must  answer,  under  Act  of  February  11,  1893 188 

immunity  of  188 

punishment  of,  for  refusal  to  testify 189 

must  answer    198 

testimony  compulsory  under  Sherman  Act 296 

Wilson  Act  as  to  sale  of  liquor  under  State  laws 10 

Wilson  BiU  (1894,  chap.  349). 

text  of  Sec.  73 304 

text  of  Sec.  74 305 

text  of  Sec.  76 305 

text  of  Sec.  76 306,  306 

text  of  Sec.  77 306 

Williams,  Hon.  John  Sharp,  text  of  proposed  bill  of  giving  power 

to  fix  rates 194 

reasons  for  proposed  bill 194,  195 

Writ  of  Error  to  United  States  Circuit  Court  of  Appeals....   171,  172 

to  United  States  Supreme  Court 171-173,  219,  220 

See  also  Appeal. 
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INTRODUCTION. 


INTRODUCTION 


The  Fifty-ninth  Congress,  at  its  first  session,  in  Jnne, 
1906,  enacted  legislation  amending  the  Interstate  Commerce 
Act  and  the  Elkins  Act,  and  conferring  additional  powers 
npon  the  Interstate  Commerce  Commission.  The  purpose 
of  this  legislation  was  to  amplify  and  broaden  the  scope  of 
the  railroad  legislation  referred  to,  so  as  to  protect  the  in* 
terests  of  the  shipper  and  limit  the  power  of  the  carrier. 
From  an  economic  standpoint  this  new  legislation  marks  an 
era  in  the  history  of  the  republic.  It  is  the  beginning 
of  Federal  control  of  the  commerce  of  the  country.  It  is  a 
recognition  by  Congress  of  the  inherent  power  which  resides 
in  the  Federal  government,  to  regulate  and  control  inter- 
state commerce,  and  of  the  obligation  which  rests  upon  the 
government  to  exercise  this  sovereign  power. 

It  is  a  tremendous  power.  Commerce  is  one  of  the  chief 
concerns  of  government,  because  it  constitutes  the  life  of  the 
nation.  **  Whoever  control  the  trade  of  the  world,"  said  Sir 
Walter  Raleigh,  "commands  the  riches  of  the  world,  and 
consequently  the  world  itself."  When,  therefore.  Congress, 
exercising  the  sovereignty  conferred  upon  it  by  the  Con- 
stitution, enacts  into  law  wise  and  salutary  rules  for  the 
government  of  the  great  transportation  companies  which 
operate  the  railways  of  the  United  States,  it  must,  of  neces- 
sity, exercise  Federal  control  over  the  commerce  of  the 
nation,  and  thereby  establish  economic  conditions  of  vital 
and  far-reaching  importance,  which  suggest  new  problems  in 
industrial  progress. 

FEDERAL  CONTEOL. 

The  warrant  for  Federal  control  of  interstate  commerce 
is  written  plainly  in  the  Constitution.     The  power  to  fix 

[iii] 
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rates  and  charges  for  transportation  is  an  attribute  of 
sovereignty,  because  in  operating  a  public  highway,  a  trans- 
portation corporation  exercises  the  power  of  the  sovereign. 
This  power  over  public  highways,  constructed  for  public  use, 
to  accommodate  public  travel,  and  secure  public  convenience, 
is  a  matter  of  public  concern  and  is  absolutely  essential  to 
government.  The  sovereign  cannot  surrender  this  power, 
because,  like  the  taxing  power,  the  entire  community  has  an 
interest  in  preser\ang  it  undiminished.  Two  sovereigns  can- 
not exist  in  the  same  jurisdiction.  One  must  be  supreme, 
and  the  supreme  power  must,  of  necessity,  be  the  Federal 
government.  And  so  it  was  ordained  when  our  fathers  wrote 
into  the  Constitution  the  words  declaring  that  that  instru- 
ment and  the  laws  made  in  pursuance  thereof  "  shall  be  the 
supreme  law  of  the  land,"  and  in  express  words  subordinated 
the  judiciary  of  the  several  States  by  declaring  that  "the 
judges  in  every  State  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding.'' 

The  assumption,  therefore,  by  the  Federal  government  of 
this  power  to  control  interstate  commerce  is  not  an  assump- 
tion of  the  power  of  the  States,  because  this  particular  power 
does  not  reside  in  the  States,  but  in  the  Federal  government. 
Indeed,  before  Congress  assumed  to  exercise  this  power  by 
enacting  the  Interstate  Commerce  Act,  Chief  Justice  Waite, 
in  1877,  speaking  for  the  Supreme  Court  of  the  United 
States,  declared  that  "State  legislation  which  seeks  to  im- 
pose a  direct  burden  upon  interstate  commerce,  or  to  inter- 
fere directly  with  its  freedom,  does  encroach  upon  the 
exclusive  power  of  Congress."*  This  doctrine  has  alwa^ 
prevailed  and  must  prevail,  if  Congress  is  to  exercise  ita 
right  to  regulate  interstate  commerce. 

RAILWAYS  OF  THE  UNITED  STATES. 

Our  unrivalled  railway  system,  the  finest  in  the  world,  is 
the  growth  of  seventy-five  years.  In  1830  there  were  but 
twenty-three  miles  of  railroad  in  operation  in  the  United 

1  Hall  V.  De  Cuir,  95  U.  S.  485. 
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States.  On  January  1,  1906,  the  total  trackage  was  215,000 
miles,  exclusive  of  second,  third,  and  fourth  tracks,  yards, 
and  sidings.  If  these  be  included,  the  aggregate  will  be 
300,000  miles  of  track.  The  circumference  of  the  earth  is 
but  25,000  miles.  The  mileage  of  railways  in  the  United 
States  embraces  two-thirds  of  the  railway  mileage  of  the 
world.  The  capital  of  these  transportation  corporations  is 
estimated  at  $13,000,600,000.  The  aggregate  value  of  their 
capital  stock  represents  $6,339,899,000,  and,  in  1905,  their 
income  from  freight  and  passenger  receipts  reached  the  hand- 
some total  of  $5,500,000  per  day.  Some  idea  of  the  colossal 
proportions  of  the  freight  business  alone  may  be  learned 
from  the  fact  that  an  increase  of  one  mill  per  ton  per  mile, 
on  the  traffic  for  the  year  1905,  would  produce  $174,522,089. 
They  employ  1,600,000  men.  Their  disbursements  include 
operating  expenses,  fixed  charges,  floating  indebtedness,  im- 
provement of  road  bed,  necessary  repairs,  and  dividends 
which  may  be  declared  from  time  to  time  on  the  capital 
stock.  The  vast  power,  exercised  by  the  carriers  of  the 
country,  are  controlled  by  a  directorate,  dominated,  it  is  said, 
by  about  a  hundred  men. 

The  principal  railways  of  the  United  States  are  under  the 
control  of  seven  great  systems,  as  follows:  (1)  The  Vander- 
bilt  System;^  (2)  The  Pennsylvania ;2  (3)  The  Gould  Sys- 
tem;* (4)  The  Harriman  Lines;*  (5)  The  Hill  System;** 

1  Comprising  New  York  Central ;  the  Lake  Shore  &  Michigan  Southern ; 
the  Michigan  Central;  the  Cleveland,  Cincinnati,  Chicago  &  St.  LouiR; 
the  Pittsburg  &  Lake  Erie,  and  the  Erie  Railway  Company  (formerly 
New  York,  Lake  Erie  &  Western). 

2  Including  the  Pennsylvania,  and  controlling  the  Baltimore  &  Ohio : 
Chesapeake  &  Ohio;  Norfolk  &  Western,  and  holding  jointly  with  t])o 
New  York  Central  a  controlling  interest  in  the  Philadelphia  '&,  Reading, 
which  latter  controls  the  Central  Railroad  of  New  Jersey. 

8 Comprising  the  Wabash;  the  Missouri  Pacific;  the  St.  Louis  Iron 
Mountain  &  Southern ;  the  Texas  &  Pacific ;  the  St.  Louis  Southwestern ; 
the  International  Great  Northern;  the  Wheeling  &  Lake  Erie;  the  We«t 
Virginia  Central;  the  Denver  &  Rio  Grande;  the  Western  Maryland, 
and  now  constructing  .the  Western  Pacific. 

4 Comprising  the  Union  Pacific;  Southern  Pacific;  Central  Pacific; 
Oregon  Short  Line;  Oregon  Railway  &  Navigation  Co.,  with  lari?e 
interests  in  the  Illinois  Central ;  the  Chicago  &  Alton,  and  Kansas  City 
Southern. 

6  Including  the  Great  Northern ;  the  Northern  Pacific,  and  the  Chi- 
cago, Burlii^g^ton  &  Quinpy. 
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(6)  The  Eock  Island  System;^  and  (7)  The  Southern  Rail- 
way System.* 

These  facts  give  force  to  the  pertinent  observation  of  Hon. 
John  F.  DiLLOisfy  speaking  of  the  danger  of  railway  con- 
solidation, "that  uncontrolled  power  in  a  few  men  by  any 
form  of  corporate  device,  to  control  the  railway  systems  of 
V  great  country,  is  a  power  too  great  to  be  compatible  with 
the  public  weal,  and  one  which  would  not  be  permanently 
endured  by  the  people." 

BAILWAT  LEGISLATION   PRIOR  TO   1906. 

The  first  general  law  by  which  Congress  assumed  to  exer- 
cise control  of  commerce  among  the  States  and  with  foreign 
nations  was  approved  February  4,  1887,  and  is  known  as 
the  Interstate  Commerce  Act.  It  embraced  legislation  affect- 
ing only  common  carriers,  and  was  supplemented  by  the 
Sherman  Act,  approved  July  2,  1890,  which  included  not 
only  common  carriers,  but  manufacturers  and  producers. 
The  Sherman  Act  prohibits  contracts  and  agreements  of 
every  kind  in  restraint  of  trade  and  commerce.  This  legis- 
lation as  to  carriers  was  further  supplemented  by  the  Elkins 
Act,  approved  February  19,  1903.  Two  causes  contributed 
to  hinder  efficient  administration  of  this  railway  and  anti- 
trust legislation.  One  was  occasioned  by  the  unavoidable 
delay  in  reaching  the  Supreme  Court  of  the  United  States, 
as  an  appeal  in  the  first  instance  was  to  the  United  States 
Circuit  Court  of  Appeals.  Another  obstacle  resulted  from 
the  difficulty  of  securing  evidence  to  prosecute  violations  of 
the  law.  To  obviate  these  difficulties  Congress  passed  the 
Expediting  Act  of  February  19,  1903,  abolishing  inter- 
mediate appeals  to  the  Circuit  Court  of  Appeals,  when  the 
government  was  a  party,  and  authorizing  an  appeal  directly 
to  the  Supreme  Court,  and  giving  cases  so  expedited  a  prefer- 
ence over  all  other  litigation,  except  criminal  causes.  In 
order  to  compel  witnesses  to  testify  Congress  passed  several 

ilndudinff  the  Chicago,  Rock  Island  k  Pacific;  the  St  Louis  k  San 
Francisco;  tne  Chicago  &  Eastern  lUinois,  and  the  Choctaw*  Oklalioma 
k  Gulf. 

2  This  system  controls  nearly  aU  the  important  railways  of  the  South. 
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statutes,  approved,  respectively,  February  11,  1893,  Febru- 
ary 14,  1903,  February  19,  1903,  and  February  25,  1903, 
each  containing  an  express  provision  making  the  testimony 
of  the  witness  compulsory,  and  securing  immimity  to  the  per- 
son so  testifying,  by  prohibiting  any  prosecution  of  the  wit- 
ness on  account  of  any  matter  to  which  he  might  be  compelled 
to  testify,  except  perjury  in  giving  the  evidence. 

Congress  also  provided  a  method  of  securing  information 
through  an  investigating  bureau,  known  as  the  Bureau  of 
Corporations  in  the  Department  of  Commerce  and  Labor, 
created  by  section  6  of  the  act  approved  February  14,  1903, 
giving  the  Commissioner  power  to  investigate  ^'  the  organiza- 
tion, conduct,  and  management  of  the  business  "  of  corpora- 
tions or  joint-stock  companies  engaged  in  interstate  com- 
merce. This  legislation  was  designed  to  promote  Federal 
control  in  the  field  of  interstate  commerce. 

COMMUNITY  OF  INTBBBST  AMONG  CABBIEES. 

The  Commerce  Act,  among  other  provisions,  prohibited 
pooling  among  railroads  in  order  to  stimulate  competition 
among  carriers.  The  consolidation  and  merger  of  competing 
systems  of  railway  has  been  condemned  by  the  Supreme  Court 
of  the  TTnited  States  as  contrary  to  law  and  public  policy  and 
in  violation  of  the  Sherman  Act.  Yet  from  official  data  in 
the  records  of  the  Interstate  Commerce  Commission,  end 
from  testimony  taken  before  that  body  from  time  to  time,  it 
would  seem  that  the  railways  of  the  United  States  are  practi- 
cally merged  and  operated  under  a  sort  of  gentlemen's  agree- 
ment, which  substantially  eliminates  competition.  Mr.  Ed- 
ward A.  Moseley,  secretary  of  the  Commission,  is  authority 
for  the  statement  that  65  per  cent,  of  all  the  railroads  in  the 
country  are  so  closely  tmited  as  to  amount  to  a  practical 
community  of  interest ;  while  the  remaining  35  per  cent,  are 
absolutely  dependent  upon  these  great  consolidations.  "  Com- 
petition," says  Mr.  Moseley,  "  between  carriers  by  rail,  which 
formerly  prevailed  and  acted  as  a  check  or  restraint  again 
unreasonable  rates,  has  been  to  a  great  extent  suppressed  and 
destroyed.     As  a  result  of  these  consolidations,  the  shipper 
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can  no  longer  safely  rely  upon  competition  to  insure  rates 
reasonably  low,  and  to  prevent  rates  unreasonably  hi^.  The 
principal  and  powerful  lines  are  now  controlled  by  a  few, 
whose  common  interests  make  it  desirable  and  profitable  to 
act  in  concert  and  refrain  from  competition." 

Other  objects  sought  to  be  secured  by  the  Commerce  Act 
originally,  and  by  the  legislation  of  1906  amending  it,  were 
(1)  to  give  to  every  shipper  equality  of  opportunity,  and 
prevent  the  carrier  from  charging  one  man  more  than  an- 
other for  transportation  of  property;  (2)  to  forbid  one  carry- 
ing company  to  combine  with  another,  so  that  there  could  be 
no  merger  of  public  highways,  which  could  only  result  in 
eliminating  competition,  thus  establishing  a  monopoly; 
(3)  to  compel  a  carrier  to  carry,  and  to  prohibit  it  from 
engaging  in  any  other  business. 

The  Interstate  Commerce  Act  was  experimental  l^sla- 
tion.  Experience  has  shown  that  its  provisions,  even  as 
amended  by  the  Elkins  Act  and  other  supplemental  legisla- 
tion above  referred  to,  failed  to  accomplish  the  benefits  which 
it  was  designed  to  secure. 

NEED  OF  SUPPLEMENTAL  LEGISLATION. 

One  radical  defect  in  the  law  was  its  failure  to  create  a 
tribunal  with  power  to  fix  rates  and  charges  for  transporta- 
tion. When  the  act  was  passed  the  far-reaching  conse- 
quences of  conferring  this  sovereign  power  was  ably  dis- 
cussed. Should  it  remain  in  the  carrier?  Should  it  be 
vested  in  a  judicial  tribunal  or  court,  clothed  with  juris- 
diction over  this  particular  field,  to  be  known  as  the  Court 
of  Interstate  Commerce  (Congress  undoubtedly  has  power  to 
create  such  a  court),  or  should  supervision  be  conferred  upon 
an  administrative  or  ^uost-judicial  body.  The  latter  ex- 
pedient was  adopted  and  the  Interstate  Commerce  Commis- 
sion was  created  with  certain  specified  powers  and  duties. 

The  Commission,  however,  prior  to  1906,  was  not  clothed 
with  power  to  fix  rates  and  charges  for  transportation.  It 
ooTild  take  testimony  as  to  whether  or  not  a  given  rate  was 
reasonable,  but  if  it  found  that  the  rate  was  unreasonable,  it 
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had  no  power  to  prescribe  what  would  be  a  reasonable  rate 
in  its  stead.  It  could  make  orders  commanding  the  carrier 
to  cease  and  desist  from  practicing  discrimination,  or  from 
continuing  to  charge  an  unreasonable  rate,  or  to  make  repara- 
tion for  losses  sustained.  But  the  orders  were  not  obligatory 
until  suit  was  brought  bj  the  Conmiission  to  enforce  them. 
Pending  the  protracted  delays  which  necessarily  ensued,  dur- 
ing which  period  the  acts  forbidden  by  the  order  were  also 
prohibited  by  injunction,  the  discouraged  shipper  became 
exhausted.  He  foimd  his  business  ruined  by  the  acts  com- 
plained of.  He  was  helpless.  As  between  carrier  and  ship- 
per the  latter  was  practically  remediless. 

Thus  the  carrier,  with  unlimited  resources  at  its  com- 
mand, has  been  able  to  evade  the  law  and  defeat  the  bene- 
ficial provisions  of  the  statute,  by  reason  of  the  lack  of  power 
conferred  upon  the  Interstate  Commerce  Commission. 

BESULT  OF  CASBIEB  BEING  DEALEB. 

But  graver  abuses  than  rebating  and  discrimination  grew 
out  of  the  practice  of  carriers  engaging  in  business,  and  deal- 
ing in  the  commodities  which  they  transport.  Not  only  were 
shippers  discriminated  against  and  driven  out  of  business  by 
rivals,  who,  by  means  of  secret  rebates,  could  secure  freight 
rates  much  lower  than  that  paid  by  the  competitor,  but  in 
many  instances  the  rival  and  competitor  of  the  helpless 
shipper  was  the  carrier  itself,  who,  contrary  to  public  policy, 
was  permitted  to  become  a  dealer  in  the  very  commodities  it 
transported.  A  familiar  instance  of  the  evils  resulting  from 
the  practice  of  the  carrier  engaging  in  business  will  be  found 
in  the  mining  regions  of  Pennsylvania  and  West  Virginia, 
where  the  coal  lands  were  largely  absorbed  and  the  coal  busi- 
ness monopolized  by  the  carrier.  By  mining  and  dealing  in 
coal,  the  carrier,  either  directly  or  through  subsidiary  com- 
panies, found  no  difficulty  in  driving  its  competitors  from 
the  field  by  refusing  them  cars  and  facilities  for  transporta- 
tion, and  discriminating  against  them  by  secret  rebates.  The 
carrier  was  also  the  miner  and  shipper  of  coal,  and  in  this 
dual  capacity  was  enabled  to  establish  a  complete  monopoly 
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and  to  control  absolutely  the  price  of  the  commodity  to  Ae 
consumer. 

The  carrier  in  the  exercise  of  the  tremendous  power 
which  attaches  to  the  control  of  rates  of  transportation  upon 
the  public  highways  was  able  to  make  its  own  markets,  and 
to  establish  its  own  market  towns.  Communities  were  de* 
stroyed  because  rates  were  made  lower  to  certain  points  at 
greater  distances  than  the  rates  given  to  localities  situated 
nearer  to  the  place  of  the  origin  of  the  shipment.  This  sort 
of  discrimination  frequently  destroyed  communities,  and 
built  up  rival  localities,  and  market  points  at  the  expense  of 
those  destroyed.  In  one  instance  (the  Tift  case*)  the  carrier, 
under  the  guise  of  increased  freight  charges,  took  a  pro  rata 
share  of  the  increased  profits  realized  from  the  business  of  a 
prosperous  shipper. 

LSOISLATION  OF   1906. 

The  President  of  the  United  States,  Hon.  Theodosb 
Roosevelt,  carefully  studied  the  conditions  resulting  from 
the  criminal  acts  of  the  carriers,  and  the  abuse  of  their  great 
powers.  He  realized  the  difficulties  attending  the  stupendous 
problem,  and  the  far-reaching  consequences  of  conferring 
upon  some  body  or  tribunal  the  rate-making  power.  He 
aroused  public  opinion  to  the  importance  of  the  subject,  and 
the  pressing  need  of  a  remedy  for  the  evils  complained  of. 
In  his  annual  message  to  Congress  (December,  1905),  he 
recommended  that  the  power  be  vested  in  the  Interstate 
Commerce  Commission,  in  these  memorable  words: 

'*  The  Interstate  Commerce  Commission  should  be  vested 
with  the  power,  where  a  given  rate  has  been  challenged  and 
after  full  hearing  found  to  be  unreasonable,  to  decide,  sub- 
jei't  to  judicial  review,  what  shall  be  a  reasonable  rate  to  take 
its  place ;  the  ruling  of  the  Commission  to  take  effect  imme- 
tliatoly  and  to  obtain,  unless  and  until  it  is  reversed  by  the 
court  of  review." 

TI«d  this  recommendation  been  enacted  into  law,  the  rights 
of  the  shipi^er  would  have  been  restored,  and  the  power  of 

I  Tift  V.  i^oulAmi  Ry,  Co.,  138  Fed.  Rep.  753. 
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the  carrier  to  exhaust  and  ruin  the  shipper  by  interminable 
delay,  and  to  continue  to  grant  rebates,  and  to  exercise  un- 
reasonable discrimination  in  its  own  behalf,  would  have  been 
materially  checked.  The  carrier  would  have  been  obliged  to 
obey  an  order  made  after  a  fair  trial,  and  to  carry,  upon  the 
terms  and  conditions  prescribed  in  the  act,  and  to  treat  all 
shippers,  similarly  situated,  alike.  The  struggle  which  re- 
sulted in  Congress  over  the  rate  regulation  recommended  by 
the  President  became  memorable.  One  phase  of  it  was  the 
strenuous  effort  to  prevent  the  rate,  made  by  the  Commission, 
from  taking  effect  immediately.  This  effort  was  successful. 
The  act,  passed  June  29,  1906,  vested  in  the  Interstate  Com- 
merce Commission  power  to  fix  a  maximum  rate,  the  order 
of  the  Commission  to  take  effect  "within  such  reason- 
able time,  not  less  than  thirty  days,  and  continue  in  force 
for  such  period  of  time,  not  exceeding  two  years,  as  shall  be 
prescribed  in  the  order,  unless  the  same  shall  be  suspended 
or  modified  or  set  aside  by  the  Commission,  or  be  suspended 
or  set  aside  by  a  court  of  competent  jurisdiction." 

EESULTS  ACHIEVED  BY  LEGISLATION   OF   1906. 

Nevertheless,  great  and  lasting  results  were  achieved  by 
the  legislation  of  1906.  The  task  of  securing  efficient  reme- 
dial legislation  was  difficult.  The  law  must  be  just.  The 
carrier  must  have  reasonable  compensation  for  services  ren- 
dered. The  shipper  must  be  protected  absolutely  from  un- 
just discrimination  by  the  carrier.  One  man  must  not  be 
charged  more  than  another  for  the  same  service.  Facilities 
of  shipment  and  instrumentalities  of  commerce,  including 
switches  and  sidings,  must  be  open  to  all,  and  none  unjustly 
excluded  from  their  use.  A  railroad  is  a  public  highway 
and  cannot,  in  the  nature  of  things,  be  operated  as  a  private 
way  so  as  to  permit  its  use  by  those  only  who  are  chosen  by 
the  carrier.  Such  discrimination  would  make  the  highway 
private.  In  order  to  secure  these  ends,  the  following  pro- 
visions, in  addition  to  the  power  to  fix  rates,  will  be  found 
in  the  new  law: 

The  Commission  is  given  power,  not  only  to  fix  rates  gen- 
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erally,  but  to  prescribe  joint  through  rates,  and  part  rail  and 
part  water  rates. 

Carriers,  that  is  railroad  companies,  as  distinguished  from 
pipe-line  companies,  are  expressly  forbidden  to  deal  in  the 
commodities  they  carry,  other  than  timber  and  the  manu- 
factured products  thereof.  This  provision  is  to  go  into  effect 
May  1,  1908. 

Private  car  lines,  including  those  operating  refrigerating 
and  ventilating  cars,  express  companies,  and  sleeping  car 
companies  are  made  common  carriers.  Pipe  line  companies, 
persons  and  corporations  engaged  in  the  transportation  of  oil 
or  other  commodities,  except  water,  or  natural  or  artificial 
gas  who  transport  by  means  of  pipe  lines,  or  partly  by  pipe 
lines  and  partly  by  railroad,  or  partly  by  pipe  lines  and 
partly  by  water,  are  also  declared  to  be  common  carriers. 

Carriers  must  keep  uniform  books,  which,  at  all  times, 
shall  be  accessible  to  the  Interstate  Commerce  Commission. 
All  reports  made  by  carriers  to  the  Commission  must  be 
uniform. 

Switches,  sidings  and  terminal  facilities  may  be  ordered  bv 
the  Commission,  and  may  also  be  directed  to  be  furnished 
by  the  court  by  writ  of  mandamus. 

Damages  sustained  to  goods  sent  over  a  joint  through 
route  shall  be  borne  by  the  initial  carrier. 

An  appeal  from  an  order  of  the  Commission  fixing  a  rate, 
if  sustained  by  the  court  below,  must  be  taken  directly  to  the 
Supreme  Court  of  the  United  States,  thus  abolishing  inter- 
mediate appeal. 

AS  TO  TREE  PASSES. 

The  law  as  to  free  passes,  and  free  transportation,  will 
require  judicial  interpretation.  Congress  in  the  Act  ap- 
proved June  29,  1906,  enacted  new  legislation  in  this  regard, 
but  in  so  doing  did  not  aniend  section  22  of  the  (Commerce 
Act,  which  relates  exclusively  to  the  subject,  but  inserted  the 
new  legislation  as  part  of  section  1  of  the  Act.  The  amending 
Act  declares  "  that  all  laws,  and  parts  of  laws  in  conflict  with 
the  provisions  of"  the  Act  of  Jime  29,  1906,  are  repealed. 
So  much,  and  such  parts  of  section  22,  therefore,  as  conflict 
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with  the  provisions  of  section  1,  relating  to  free  transporta- 
tion>  are  repealed.  But  if  the  provisions  of  section  22  do  not 
directly  conflict  with  the  provisions  of  section  1,  in  this  re- 
spect, both  sections  must  stand.  Under  section  22  camera 
could  handle  or  carry  property  for  the  United  States,  State 
or  municipal  governments  free,  or  at  reduced  rates.  There 
is  nothing  in  section  1  which  is  inconsistent  with  this  pro- 
vision. Under  section  22,  however,  free  passes  could  law- 
fully be  given,  only  to  officers  and  employees  of  railroads; 
and  the  principal  officers  of  any  railroad  company  could 
exchange  free  passes  or  tickets  "  with  other  railroad  com- 
panies for  their  officers  and  employees." 

The  class  of  persons  to  whom  free  passes  may  issue,  after 
January  1, 1907,  will  be  no  longer  confined  to  the  officers  and 
employees  of  a  railroad  company,  but  may  include  the  officers 
and  employees  of  any  "  common  carriers,''  namely,  the  officers 
and  employees  of  any  oil  company  using  pipe  lines,  any  ex- 
press company,  sleeping  car  company,  or  railroad  company, 
their  families,  agents,  surgeons,  physicians,  and  attorneys- 
at-law ;  and  also  '^  witnesses  attending  any  legal  investigation 
in  which  the  common  carrier  is  interested."  To  this  class 
belongs  also  persons  engaged  in  religious  and  charitable  work. 

A  person  transacting  the  business  of  a  common  carrier,  or 
representing  it  in  any  capacity,  is  an  agent  of  the  carrier. 
Pipe  line  companies  are  engaged  in  refining  and  selling  oil. 
Any  person  or  corporation  engaged  in  this  business  which  does 
not  use  a  pipe  line,  can  not  derive  any  benefit  under  the  law 
which  sanctions  free  transportation;  but  a  competitor  using 
pipe  lines,  could  secure  free  transportation  for  its  salesmen, 
employees,  agents  and  attorneys.  All  salesmen  or  traveling 
agents  of  such  persons  or  corporations,  throughout  the  United 
States,  would  thus  be  enabled  to  carry  on  business  free  of 
charge,  so  far  as  transportation  for  these  traveling  agents  is 
concerned.  This  exemption  from  charges  for  transportation, 
would  give  them  an  advantage  in  the  market  over  a  compet- 
itor, which  would  result  in  securing  to  the  pipe  line  company 
a  monopoly.  Free  transportation  under  such  circumstances, 
would  operate  as  a  commercial  weapon,  equally  as  formida- 
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ble,  as  though  the  carrier  gave  the  pipe  line  company  sub- 
stantial rebates  aggregating  thousands  of  dollars  annually. 

An  attomey-at-law  elected  to  the  legislature,  if  he  did  any 
work  for  a  common  carrier,  could  ride  on  an  annual  pass. 
From  this  standpoint  it  would  seem  that  all  members  of  the 
legislature,  State  or  Federal,  who  represent  common  carriers, 
could,  if  they  chose,  receive  milage  from  the  public  treasury, 
and  ride  on  free  passes  issued  to  them  by  their  clients.  But 
to  the  legislator  who  is  also  the  attorney  for  the  car- 
riers, this  anomaly  presents  itself.  As  attorney  he  would 
be  lawfully  entitled  to  use  the  pass;  its  use  by  him  as  a 
legislator  would  be  unlawful.  If  he  desires  to  retain  the 
pass,  he  must  either  relinquish  his  public  oflSce,  or  decline 
to  act  for  the  carrier  in  the  exercise  of  his  profession. 

The  first  instance  of  the  results  to  be  anticipated  from 
the  operation  of  the  new  law,  in  this  regard,  arose  in  West 
Burlington,  Iowa,  where  it  happened  that  all  the  city 
officials  were  railroad  employees  and  as  such  were  entitled 
to  passes.  As  municipal  officers,  they  are  prohibited  from 
receiving  free  transportation.  The  passes  being  considered 
more  valuable  than  the  official  positions,  the  pass-holders 
resigned  their  municipal  offices,  in  order  to  avoid  any  con- 
troversy, which  might  arise  as  to  their  right  to  use  the 
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One  of  the  most  important  features  of  the  legislation  of 
1906,  is  the  provision  contained  in  section  20,  which  makes 
it  obligatory  upon  every  common  carrier  not  only  to  give 
the  shipper  a  receipt  or  bill  of  lading,  but  which  also  forbids 
the  carrier  to  seek  to  exempt  itself  from  liability,  by  con- 
ditions, or  limitations,  which  it  may  see  fit  to  print  upon  the 
receipts  or  bills  of  lading  which  it  issues.  The  statute  ex- 
pressly declares  that  the  carrier  "shall  be  liable  to  the 
lawful  holder  "  of  such  receipt  or  bill  of  lading,  "  for  any 
loss,  damage  or  injury  to  such  property  caused  by  it,"  or 
by  a  connecting  carrier,  and  provides  expressly  that  "no 
contract,  receipt,  rule  or  regulation  shall  exempt  such  com- 
mon carrier,"  from  the  liability  imposed  by  the  statute. 
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Any  uniform  bill  of  lading  to  be  used  by  common  car- 
riers, must  be  free  from  the  limitations  and  conditions 
usually  contained  in  bills  of  lading  and  receipts  devised  for 
the  purpose  of  relieving  the  carriers  from  liability.  It  is 
customary  for  the  carrier,  if  the  shipper  insists,  to  offer  two 
bills  of  lading  or  receipts,  one  of  which  acknowledges  the 
receipt  of  the  goods,  to  be  carried  to  a  certain  place  for  a 
specific  rate,  and  containing  a  printed  stipulation  relieving 
the  carrier  from  all  liability  in  case  the  goods  are  lost  or 
destroyed.  The  carrier  usually  offers  to  transport  the  goods 
at  a  trifling  reduction  in  cost  of  carriage  in  case  such  receipt 
is  given.  The  ordinary  bill  of  lading,  however,  usually  con- 
tains specific  exemption  clauses,  inserted  for  the  benefit  of 
the  carrier. 

In  order  to  establish  the  carrier's  liability,  and  protect 
the  public  from  uni-lateral  contracts  containing  conditions 
which  must  result  in  a  law  suit,  in  case  the  shipper  seeks 
redress  for  property  lost  or  destroyed,  while  in  the  custody 
of  the  carrier,  Congress,  under  section  20  of  the  Commerce 
Act,  has  established  a  uniform  rule  governing  I  ills  of  lading 
in  all  interstate  transactions. 

COASTWISE   STEAMSHIPS   AND  GAKRIESS   BY   WATEB. 

Owners  of  vessels,  including  coastwise  steamships  and 
vessels  bound  for  foreign  ports,  are  not  within  the  Com- 
merce Act,  and  are  not  bound  by  its  provisions,  unless  they 
operate  a  railroad  or  a  pipe-line  in  conjunction  with  the 
vessels.  Such  owners  are  common  carriers  by  virtue  of  thoir 
employment.  But  the  statute  is  made  applicable  only  to 
carriers  engaged  in  the  transportation  of  passengers  or 
property,  "wholly  by  railroad,  or  partly  by  railroad  and 
partly  by  water  when  hoth  are  used  under  a  common  con- 
trol, management,  or  arrangement  for  a  continuous  carriage 
or  shipment."  In  defining  these  words,  the  courts  have  held 
that  an  agreement  among  carriers  to  transport  property  over 
a  number  of  lines,  at  a  fixed  through  rate,  and  agree  among 
themselves  expressly,  or  by  implication  to  a  division  of  the 
charges,  such  a  transaction  will  constitute  "  a  common  ar- 
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rangement  for  a  continuous  carriage  or  shipment"  within 
the  meaning  of  the  statute.^ 

Carriers  by  water,  however,  who  are  not  within  the  stat- 
ute, so  far  as  the  conditions  in  bills  of  lading  are  concerned, 
are  governed  by  the  provisions  of  an  act  approved  February 
13,  1893,  known  as  the  Harter  Act,  entitled  ''An  act  relating 
to  navigation  of  vessels,  bills  of  lading,  and  to  certain  obliga- 
tions, duties,  and  rights,  in  connection  with  the  carriage  of 
property."  This  statute  forbids  the  insertion  of  clauses  in 
bills  of  lading  or  receipts  purporting  to  relieve  the  carrier 
from  liability,  and  limits  the  liability  of  carriers  "  trans- 
porting merchandise  or  property  to  or  from  any  port  of  the 
United  States  of  America,"  upon  certain  conditions. 

Except  as  modified  by  statute,  there  is  no  distinction  be- 
tween the  liability  of  a  carrier  by  land  and  a  carrier  by 
water.  Both  are  common  carriers  by  virtue  of  their  employ- 
ment, and  whenever  they  undertake  such  employment  their 
liability  attaches.  In  the  case  of  a  carrier  by  water,  who 
receives  no  franchise,  and  conducts  business  in  an  enrolled 
or  licensed  vessel,  plying  the  ocean,  which  is  the  great  high- 
way of  nations,  his  liability  and  the  liability  of  his  vessel 
attaches  when  the  lien  for  freight  attaches.  Under  a  con- 
tract of  affreightment  the  ship  and  cargo  have  reciprocal 
rights,  each  having  a  lien  against  the  other  to  enforce  these 
rights.  The  elements  of  such  a  contract  are  that  the  ship  is 
seaworthy,  including  competent  officers  and  crew,  and  prop- 
erly provisioned,  in  order  to  carry  and  deliver  the  cargo, 
and  to  properly  navigate  the  ship  without  needless  delay  or 
deviation.  The  rule  defining  a  ship-owner's  liability  is 
clearly  stated  by  Mr.  Justice  Bbown^  as  follows : 

"Any  contract  by  which  a  common  carrier  of  goods  or 
passengers,  undertakes  to  exempt  himself  from  all  responsi- 
bility for  loss  or  damage,  arising  from  the  negligence  of 
himself  or  servants  is  void  as  against  public  policy,  as  at- 
tempting to  put  off  the  essential  duties  resting  upon  every 
public  carrier  by  virtue  of  his  employment,  and  as  tending 

*r.  R.  ew  rel.  Interstate  Com.  Co.  v.  Seaboard  Railroad,  82  Fed.  R.  6W. 
^Calderon  v.  AtlaB  Steamship  Company,  170  U.  8.  272,  citing  from  Chioago, 
Milicaukee  Railicay  v.  Sa^on,  160  U.  6.  133 
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to  defeat  the  fundamental  principle  upon  which  the  law  of 
common  carriers  was  established." 

This  fundamental  principle,  referred  to  by  Mr.  Justice 
Brown,  is,  that  every  common  carrier,  by  reason  of  the 
nature  of  his  employment,  is  liable  to  the  shipper  for  every 
misfortune,  save  only  the  act  of  God,  and  the  public  enemy. 
The  carrier  can  not  relieve  himself  from  such  liability  unless 
by  an  express  contract  based  upon  a  valuable  consideration 
moving  to  the  shipper.  A  bill  of  lading  is  a  uni-lateral  con- 
tract, and  in  maritime  law  differs  materially  from  a  charter 
party,  which  is  in  the  nature  of  a  lease  of  the  vessel  and 
must  be  signed  by  both  parties. 

Under  the  Harter  Act,  above  referred  to,  clauses  in  bills 
of  lading  given  by  the  manager,  agent,  master,  or  owner  of 
any  vessel  transporting  merchandise  or  property  from  or 
between  ports  of  the  United  States  and  foreign  ports,  pur- 
porting to  relieve  the  carrier  from  liability  from  negligence 
are  prohibited.  In  like  manner  also,  carriers  are  forbidden 
to  insert  clauses  in  bills  of  lading  purporting  to  relieve  them 
from  liability  for  failure  "  to  exercise  due  diligence,  prop- 
erly equip,  man,  provision,  and  outfit  said  vessel,  and  to 
make  said  vessel  seaworthy,  and  capable  of  performing  her 
intended  voyage,"  or  to  relieve  from  liability  for  failure  "  to 
carefully  handle  and  stow  her  cargo,  and  to  care  for  and 
properly  deliver  same."  The  Harter  Act,  section  3,  also 
limits  the  liability  of  carriers  transporting  merchandise  to 
or  from  ports  in  the  United  States,  as  follows : 

"  That  if  the  owner  of  any  vessel  transporting  merchan- 
dise or  property  to  or  from  any  port  in  the  United  States  of 
America  shall  exercise  due  diligence  to  make  the  said  ves- 
sel in  all  respects  seaworthy  and  properly  manned,  equipped, 
and  supplied,  neither  the  vessel,  her  owner  or  owners,  agent 
or  charterers,  shall  become  or  be  held  responsible  for  dam- 
age or  loss  resulting  from  faults  or  errors  in  navigation  or  in 
the  management  of  said  vessel  nor  shall  the  vessel,  her 
owner  or  owners,  charterers,  agent,  or  master  be  held  liable 
for  losses  arising  from  dangers  of  the  sea  or  other  navigable 
waters,  acts  of  God,  or  public  enemies,  or  the  inherent  de- 
fect, quality,  or  vice  of  the  thing  carried,  or  from  insuffi- 
11 
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ciency  of  package  or  seizure  under  legal  process,  or  for  loss 
resulting  from  any  act  or  omission  of  the  shipper  or  owner 
of  the  goods,  his  agent  or  representative,  or  from  saving  or 
attempting  to  save  life  or  property  at  sea,  or  from  any 
deviation  in  rendering  such  service." 

IMFSISONMBNT  FBNALTY. 

Failure  to  restore  the  imprisonment  penalty,  as  it  existed 
originally  in  the  Commerce  Act,  constitutes  also,  a  notable 
defect  in  the  legislation  of  1906. 

The  eflSciency  of  the  act  was  greatly  impaired  by 
abolishing  this  penalty.  This  was  accomplished  by  the 
Elkins  Act,  approved  February  19,  1903,  which  de 
clared  that  "  no  penalty  shall  be  imposed  on  the  con- 
victed party  other  than  the  fine  prescribed  by  law; 
imprisonment,  wherever  now  prescribed  as  part  of  the  pen- 
alty being  hereby  abolished/'  This  provision  was  made  ex- 
pressly applicable  to  the  Commerce  Act,  to  which  the  Elkins 
Act  was  a  supplement,  and  rendered  the  Commerce  Act 
practically  harmless.  The  latter  act,  as  originally  passed, 
made  imprisonment  the  penalty  for  any  and  every  violation 
of  its  provisions.  Section  6  of  the  act  declared  that  a  writ 
of  mandamus  should  issue  to  compel  the  carrier  to  file 
schedules  of  its  rates  and  tariffs,  and  provided  that  failure 
to  comply  with  the  writ  might  be  punished  as  a  contempt  of 
court.  Under  contempt  proceedings  the  court  has  power  to 
imprison  the  offender  as  part  of  the  penalty  imposed.  Sec- 
tion 10  declared  that  any  one  guilty  of  "an  unlawful  dis- 
crimination in  rates,  fares,  or  charges  for  the  transportation 
of  passengers  or  property  "  should  be  liable  to  imprisonment 
in  addition  to  the  fine  prescribed,  for  a  term  not  exceeding 
two  years,  or  to  both  fine  and  imprisonment,  in  the  discretion 
of  the  court.  Section  10  further  provided  that  any  one 
guilty  of  aiding  a  shipper  to  obtain  transportation  for  prop- 
erty at  less  than  the  published  rate,  which  was  declared  to  be 
the  only  legal  rate,  "  by  means  of  false  billing,  false  classifi- 
cation, false  weighing,  or  false  report  of  weight,  or  by  any 
other   device   or   means,"   was   guilty   of   a  misdemeanor. 
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punishable  by  either  fine  or  imprisonment,  or  by  both  fine 
and  imprisonment,  in  the  discretion  of  the  court. 

These  penal  provisions  rendered  the  Commerce  Act  avail- 
able as  a  partial  remedy  for  the  evils  it  was  designed  to 
correct,  notwithstanding  the  many  difficulties  attending  its 
enforcement.  But  when  these  penalties,  which  would  de- 
prive the  offender  of  liberty,  were  eliminated,  the  act  became 
of  practically  little  value.  Convictions  under  it  were  rare 
and  the  cash  fine  for  which  the  offender  became  liable,  in  case 
he  was  obliged  to  pay,  still  left  large  profits  to  the  credit  of 
the  trusts  and  combinations  who  succeeded  in  getting  rates 
which  destroyed  competition  and  eliminated  the  competitor 
as  a  rival  in  the  commercial  world. 
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The  imprisonment  penalty  has  not  been  restored  by  the 
Act  of  June  29,  1906,  except  in  so  far  as  relates  to  the  crime 
of  rebating.  One  who  knowingly  accepts  or  receives  any 
"rebate,  concession,  or  discrimination"  may,  in  addition 
to  the  fine  imposed,  be  punished  by  imprisonment  in  the 
penitentiary  for  a  term  of  two  years,  or  by  both  fine  and 
imprisonment,  in  the  discretion  of  the  court.  To  this  extent 
the  punishment  by  imprisonment  has  been  incorporated  in 
the  Elkins  Act,  and  restored  to  the  Commerce  Act.  The 
language  of  the  amendment  in  this  regard,  however,  is  so 
framed  that  it  will  be  impossible  to  make  it  applicable  to 
false  billing,  false  classification,  false  weighing,  or  false 
reports  of  weight,  or  for  failure  on  the  part  of  the  carrier 
to  comply  with  the  provisions  relating  to  filing  and  post- 
ing schedules  of  rates  and  tariffs,  and  keeping  the  same 
posted;  or  for  giving  free  passes,  or  free  transportation. 
In  this  connection  the  conclusion  is  warranted  that  it 
was  not  the  intention  of  Congress  to  restore  the  imprison- 
ment penalty  to  the  Commerce  Act,  and  to  incorporate 
such  penalty  in  the  Elkins  Act.  The  argument  is  im- 
answerable  that,  if  such  had  been  the  intention  of  the 
Legislature,  it  would  have  simply  re-enacted  section  10  of 
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tiie  Commerce  Act  to  read  as  it  was  enacted  originally,  in 
addition  to  the  amendment  of  section  1  of  the  Elkins  Act, 
and  also  to  have  declared  that  failure  to  comply  with  the 
requirements  of  a  writ  of  mandamus,  should  be  punishable 
as  for  a  contempt  of  court. 

The  court,  doubtless,  has  power  to  impose  such  remedy 
where  a  mandamus  issues,  as  the  writ  is  a  direct  mandate 
issued  by  the  court.  But  no  question  on  this  point  could 
possibly  arise  had  the  original  provisions  of  the  statute  been 
restored. 

RAILWAYS    NOT    TO    ENGAGE   IN    BUSINESS. 

The  legislation  which  declares  that  railroad  companies, 
after  May  1,  1908,  shall  cease  to  mine  and  sell  coal  or  any 
other  commodity  manufactured,  mined,  or  produced  by  the 
carrier,  or  under  its  authority,  or  in  which  it  may  own,  ia. 
whole  or  in  part,  or  in  any  way  have  any  interest,  direct  or 
indirect,  other  than  timber  and  the  manufactured  products 
thereof,  will  create  a  commercial  revolution.  It  means  that 
the  carrier  may,  perhaps,  remain  in  the  lumber  business  in 
addition  to  performing  its  public  duties  as  carrier,  but  other 
commercial  enterprises  of  every  nature  can  no  longer  be  law- 
fully carried  on  by  them.  Congress,  in  enacting  this  legisla- 
tion, assumed  that  sound  public  policy  required  that  the  ear- 
lier must  give  its  undivided  attention  to  the  performance  of 
those  public  duties  which  it  is  chartered  to  perform.  If  the 
carrier  should  be  permitted  to  engage  in  any  private  business, 
as  a  manufacturer  and  dealer  in  commodities,  which  com- 
modities it  must  also  carry,  it  must  compete  with  its  own 
customers,  who  are  obliged  to  patronize  it  as  shippers.  It  is 
obvious  that  the  carrier  cannot,  as  a  dealer,  enter  into  suc- 
cessful competition  with  its  shippers,  who  are  also  dealers, 
witliout  discriminating  against  them  in  the  matter  of  rates 
and  in  furnishing  facilities  for  transportation.  The  public 
duty  of  the  carrier,  comes  directly  in  conflict  with  the  private 
interest  of  the  carrier  in  its  capacity  as  dealer.  The  public 
duty  and  the  private  interest  are  incompatible  and  repugnant 
to  each  other.  Both  relations  cannot  be  sustained  simul- 
taneously by  the  carrier.    Either  the  public  duty  must  yield 
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to  private  interest,  or  there  can  be  no  successful  competition, 
in  this  regard,  with  rivals  in  the  same  line  of  business. 

When  llie  carrier  is  also  a  dealer,  the  fact  that  it  carries 
its  own  goods  in  competition  with  those  shipped  by  a  com- 
petitor would  ordinarily  be  prima  facie  evidence  that  dis- 
crimination has  been  practiced  against  the  rival,  because  the 
carrier  has  the  absolute  power  to  transport  its  goods  at  actual 
cost  of  freightage. 

The  result  of  the  practice  of  carriers  engaging  also  in 
private  business,  which  does  not  involve  a  public  duty,  has 
resulted  in  creating  monopolies,  giving  them  control  of  many 
commodities,  notably  of  oil,  beef,  sugar,  coffee,  salt,  iron  ore, 
and  coal.  In  the  States  of  Pennsylvania  and  West  Virginia  the 
carriers  are  engaged  in  mining  and  shipping  coal,  and  are 
the  principal  dealers  in  that  commodity.  In  Pennsylvania 
they  have  conducted  this  business  in  defiance  of  the  Constitu- 
tion of  the  State,  which  expressly  forbids  the  carrier  to 
engage  in  the  business  of  mining  and  selling  that  commodity, 
or  engaging  in  any  business  other  than  that  for  which  it  was 
chartered.  The  provisions  of  the  Constitution,  adopted  in 
1874,  in  this  regard,  are  as  follows : 

"  No  incorporation  company  doing  the  business  of  a  com- 
mon carrier  shall,  directly  or  indirectly,  prosecute  or  engage 
in  mining  or  manufacturing  articles  for  transportation  over 
its  works;  nor  shall  such  company,  directly  or  indirectly, 
engage  in  any  other  business  than  that  of  common  carrier, 
or  hold  or  acquire  lands,  freehold  or  leasehold,  directly  or 
indirectly,  except  such  as  shall  be  necessary  for  carrying  on 
its  business ;  but  any  mining  or  manufacturing  company  may 
carry  the  products  of  its  mines  and  manufacturies  on  its  rail- 
road or  canal,  not  exceeding  fifty  miles  in  length."  Const., 
Art.  17,  §  5. 

"  No  corporation  shall  engage  in  any  business  other  than 
that  expressly  authorized  in  its  charter,  nor  shall  it  take  and 
hold  any  real  estate  except  such  as  may  be  necessary  and 
proper  for  its  legitimate  business."    Const.,  Art.  16,  §  5. 

But  notwithstanding  this  constitutional  prohibition  the 
railroads  which  penetrate  the  coal  regions  of  Pennsylvania, 
control  the  business  and  fix  the  price,  from  time  to  time,  of 
that  prime  necessity  of  life. 
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'Now  that  Congress  has  directed  the  railroads  to  abandon 
the  coal  business,  in  so  far  as  it  relates  to  interstate  commeroe, 
can  they  justly  complain,  in  view  of  the  fact  that  they  have 
carried  it  on  for  more  than  thirty  years  in  direct  violation 
of  the  Constitution  of  Pennsylvania,  and  the  laws  of  the 
Commonwealth  ?  Is  it  "  commercial  lynch  law  "  on  the  part 
of  the  government  to  prohibit  the  practice,  or  is  it  not  rather 
"commercial  lynch  law"  on  the  part  of  the  carrier  to  con- 
tinue the  business  in  defiance  of  lawt 

COAL  PROPERTIES   CONTROLLED  BY  CARRIERS. 

The  anthracite  coal  properties  of  the  carriers  in  Pennsyl- 
vania are  exceedingly  valuable,  worth  hundreds  of  millions 
of  dollars.*  In  order  to  obey  the  law,  therefore,  the  rail- 
roads must  shift  the  ownership  of  these  properties,  let  go 
the  profits  of  the  business,  the  control  of  the  coal  trade,  and 
the  power  to  control  the  output  of  the  mines,  and  the  price 
to  the  consumer.  Will  this  change  work  legal  injustice  ?  On 
the  contrary,  the  carriers  and  their  stockholders  will  be  bene- 
fitted, because  the  railroads  will  continue  to  carry  the  coal 
as  they  always  did,  but  they  will  get  the  tariff  rates  of  freight 
on  every  ton  transported,  and  this  will  inure  to  the  benefit 
of  the  stockholders,  because  the  rebates  which  formerly  found 
their  way  into  the  pockets  of  the  subsidiary  companies,  con- 
trolled by  the  carriers,  being  no  longer  diverted,  will  flow 
directly  into  the  treasury  of  the  railroad  company  and  will 
materially  increase  the  earnings  of  the  carrier.  The 
merchant  can  once  more  engage  in  the  coal  business,  because 
his  principal  rival  and  competitor,  the  railroad,  acting  in  the 

1  Their  value  can  be  estimated  by  reference  to  the  amount  of  boncl*, 
stock  and  certificates  of  indebtedness  issued  by  the  holding  companies, 
having  custody  of  the  various  properties  held  by  them  as  representatives 
of  the  carriers.  The  Philadelphia  North  American,  in  July,  1906,  pub- 
lished a  summary  of  these  values,  as  follows: 

The  Reading,  represented  by  the  Philadelphia  k  Reading 
Goal  &  Iron  Co.: 

Capital  stock  of  holding  company $8,000,000 

Sinking  fund  loan   1,320,000 

Reading  Co.  advance  79,135,760 

$88,465,760 
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interest  of  its  subordinate  corporations^  can  no  longer  de- 
stroy his  business  by  discriminating  against  him,  either  as 
to  rates,  or  as  to  furnishing  cars,  or  as  to  the  use  of  terminal 
facilities.  The  net  result  will  benefit  the  stockholder  of  the 
carrier  by  directly  increasing  its  earning  capacity.  It  will 
benefit  the  public  and  the  consumer  by  destroying  the  coal 
monopoly.  It  will  open  the  entire  field  of  mining  and  selling 
coal  to  any  capitalist  or  operator  who  may  choose  to  engage 
in  the  business;  develop  new  properties,  and  open  new 
mines  and  new  industries,  and  give  the  commercial  world 
an  impetus  not  dreamed  of  under  present  conditions. 

The  value  of  these  coal  lands,  however,  is  too  great  to 
permit  of  the  presumption  that  the  carrier  will  divorce 
absolutely  the  business  of  carrier  from  that  of  miner  and 
dealer,  until  they  have  received  from  the  Supreme  Court  of 
the  United  States  an  interpretation  of  the  statute.  Some 
may  seek  to  accomplish  indirectly  that  which  they  cannot 

The  Lehigh  Valley,  represented  by  Cox  Brothers  ft  Co.: 

Purchase-money   bonds    $19,000,000 

Lehigh  Valley  Coal  Co.  stock  1,966,000 

Lehigh  Valley  Coal  Co.  bonds 12,968,000 

Lehigh  Valley  Coal  Co.  certificates  of  indebtedness  to 

railroad  company   10,637,000 

$44,470,000 

The   Erie,  represented  by   Pennsylvania   Coal   properties, 

cost    $37,000,000 

Hillsdale  Coal  &  Iron  Co.,  stock 1,000,000 

Blossburg  Coal  Co.,  stock 1,000,000 

$39,000,000 

The  Xew  Jersey  Central,  represented  by  Lehigh  k  Wilkes- 
barre  Coal  Co.: 

Capital  stock  of  holding  company  $9,212,600 

Lehigh  &  Wilkesbarre  Coal  Co.,  bonds 26,063,339 

$36,266,839 

The  Delaware  &  Lackawanna  R.  B.  owns  directly  its  coal 
companies,  claims  right  under  its  charter: 
Estimated  value  of  Anthracite  properties $26,000,000 

The  Delaware  &.  Hudson,  claims  same  as  Lackawanna: 

Estimated  value  of  unmined  coal $12,600,000 

Coal  department  equipment,  mining  plant  and  advances.         2,500,000 

$15,100,000 
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lawfully  do  directly.  The  language  of  the  prohibition  is 
that  the  carrier  shall  not  have  any  interest  .in  businebe  other 
than  that  of  carrier,  either  "direct  or  indirect"  How  far 
the  language  of  ancient  charters  will  serve  in  this  connection 
remains  to  be  seen.  If  a  holding  company  is  formed  to 
take  over  the  coal  properties  of  the  carrier,  will  the  trans- 
action be  held  to  be  within  the  statute,  as  was  the  case  of  the 
holding  company,  which  was  resorted  to,  as  a  device  to  evade 
the  provisions  of  the  Sherman  Act,  in  the  Northern  Securi- 
ties case.^  That  transaction  was  an  attempt  to  consolidate 
the  property  of  carriers,  to  be  operated  by  carriers. 

Some  of  the  carriers  have  declared  that  they  purposed  to 
abandon  the  business  of  miner  and  dealer  in  coal.  In  July, 
1906,  a  corporation  was  organized  with  a  capital  of  $8,000,- 
000,  known  as  the  Pennsylvania,  Beech  Creek  and  Eastern 
Coal  Company.  This  company  was  created  for  the  purpose 
of  mining  and  selling  bituminous  coal.  It  has  negotiated 
for  the  control  of  a  number  of  properties  heretofore  operated 
in  the  interest  of  the  carriers,  and  has  acquired,  under  a  999 
year  lease,  mining  properties  from  the  Pennsylvania  Coal 
and  Coke  Company,  the  Webster  Coal  and  Coke  Company, 
and  the  ITorth  River  Coal  and  Wharf  Company. 

The  Ontario  &  Western: 

Elk  Hill  Coal  &  Iron  Co.  bonds $5,375,000 

Scranton  Coal  Co.  bonds  3,020,000 

$8,395,000 

The  Lehigh  Coal  &  Navigation  Company  claims  an  invest- 
ment in  anthracite  property  of $500,000,000 

Valued  on  basis  of  Delaware  &  Hudson  basis,  the  value  of 
the  investment  would  be  $35,000,000;  cm  Reading  basis, 

I  the  value  would  be  about  half  that  amount. 

!  The  Pennsylvania  R.  R.  Co.,  represented  by  Susquehanna 

I  Coal  Co.: 

I  Susquehanna  Coal  Co.  stock  $2,136,800 

!  Susquehanna  Coal  Co.  bonds   1,355,000 

Manor  Hill,  real  estate,  stock  and  bonds 2,250,000 

Stock  of  other  minor  companies 125,000 

$5,866,800 


1  yorthem  Securities  Co.  v.  United  States,   103  U.  S.  197. 
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POWEB  OP   VISITATION  AND  SUPKBVISION. 

Of  far-reaching  importance  also  are  the  amendments  to 
section  20  of  the  Commerce  Act.  If  the  requirements  of 
this  section,  as  amended,  are  faithfully  complied  with,  evi- 
dence as  to  how  the  business  of  the  carrier  is  conducted,  the 
amount  of  its  gross  earnings,  and  its  net  earnings,  the  detail 
of  its  receipts  and  expenditures,  in  what  manner  soever  re- 
ceived or  incurred,  will  be  preserved  in  convenient  form, 
readily  accessible  to  the  government  as  well  as  to  the  stock- 
holder and  the  general  public.  These  details  and  official 
data,  including  reports  of  all  accidents,  are  required  to  be 
put  in  the  form  of  reports,  which,  when  filed,  become  official 
documents  and  may  be  used  in  evidence  in  any  Federal  court. 

In  requiring  the  carrier  to  furnish  these  minute  details 
of  all  interstate  business  the  government  exercises  the  power 
to  visit  the  corporation  engaged  in  such  business,  which 
power  is  inherent  in  the  sovereign  and  has  always  existed 
among  civilized  nations.  Speaking  of  this  power.  Sir  Wil- 
liam Blackstone,  the  most  distinguished  commentator  of 
the  common  law  of  England,  observes  that  "the  general 
duties  of  all  bodies  politic,  considered  in  their  corporate 
capacity,  may,  like  those  of  natural  persons  be  reduced  to 
this  single  one,  that  of  acting  up  to  the  end  or  design,  what- 
ever it  be,  for  which  they  were  created  by  their  founder." 

In  this  terse  sentence  Blackstone  has  admirably  stated 
the  reason  and  philosophy  which  underlies  the  rule  of  law 
giving  to  the  founder  of  every  corporation  power  to  visit 
it.  Corporations,  though  artificial  bodies,  are  composed  of 
individuals,  and  like  individuals  are  subject  to  human  frail- 
ties and  are  liable  to  abuse  their  powers  and  franchises  and 
deviate  from  the  performance  of  those  duties  with  which 
they  have  been  entrusted,  and  in  the  exercise  of  which  carry- 
ing corporations  exercise  the  attributes  of  sovereignty.  The 
sovereign,  therefore,  as  founder  has  wisely  provided  proper 
persons  to  visit,  inquire  into,  and  correct  all  irregularities 
that  arise,  and  for  which  the  corporation  is  responsible. 

At  the  common  law  the  king  was  the  founder  of  all  civil 
corporations,  and  his  prerogative  in  regard  to  the  power  of 
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visitation  was  exercised  through  his  majesty^s  Court  of 
King's  Bench.  The  power  of  visitation  includes  the  ri^t  to 
inflict  the  extreme  penalty  of  civil  death  upon  the  corporation 
by  a  decree  dissolving  it.  Forfeiture  of  a  corporate  char- 
ter might  be  for  negligence  or  abuse  of  its  franchises  in 
which  cases  "  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated."  The  same 
principle  applies  in  the  United  States  to  corporations  created 
by  an  act  of  the  Legislature.*  Of  these  the  founder  is  the 
Commonwealth. 

Strictly  speaking  the  Federal  government  is  not  the 
founder  of  corporations  chartered  under  State  laws.  Few 
of  them  have  Federal  charters.*  But  the  fact  that  a  carrying 
company  receives  its  franchise  from  the  State  is  not  material 
because,  when  the  carrier  assumes  to  exercise  its  franchise 
in  connection  with  interstate  commerce,  it  can  do  so  only 
in  subordination  to  the  power  of  Congress  to  regulate  such 
commerce.  The  carrier  when  doing  interstate  business  be- 
comes subject  to  a  dual  sovereignty,  and  the  Federal  govern- 
ment possesses  the  same  right  to  compel  obedience  to  Federal 
laws,  as  the  State  has  to  enforce  obedience  to  its  laws  with 
respect  to  domestic  or  internal  commerce,  within  the  borders 
of  the  State.  The  power  of  the  Federal  government  in  re- 
spect to  an  act  of  Congress  relating  to  interstate  commerce 
is  supreme,  and  may  be  exercised  as  if  the  corporation  were 
chartered  by  Federal  authority. 

The  power  of  Congress,  therefore,  to  regulate  interstate 
commerce  includes  the  power  to  create  a  body  with  inquisi- 
torial powers  which  are  analogous  to  the  power  of  visitation 
exercised  in  England  by  the  crown  through  the  Court  of 
King's  Bench  as  founder  of  all  corporations  receiving  char- 

1  Canal  Co,  v.  Railroad  Co,,  4  Gill  &  Johns. 

2  The  Union  Pacific  Railroad  received  aid  and  grants  of  land  from  the 
United  States.  Congress  has  declared  that  the  books,  records,  and  oor- 
rospondence,  and  all  other  documents  of  the  company  ''shall  at  all 
times  be  open  to  inspection  by  the  Secretary  of  the  Treasury,  or  such 
persons  as  he  may  delegate  "  and  has  forbidden  the  company  to  dedare 
dividends  other  than  from  net  earnings,  or  to  issue  new  stock  or  securi- 
ties of  any  kind  without  leave  of  Congress,  except  to  fund  its  debt  then 
existing.  U.  S.  Rev.  Stat.,  Sec.  5256,  Act  March  3,  1S73,  Chap.  226^ 
Sec.  4. 
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ters  from  the  king  or  the  Parliament.  In  the  case  of 
national  banks,  this  power  is  conferred  upon  the  banking 
department  and  is  exercised  through  the  bank  examiner. 
As  to  carriers  the  power  is  vested  in  the  Interstate  Com- 
merce Commission  supplemented  by  the  aid  of  the  Bureau  of 
Corporations  in  the  Department  of  Commerce  and  Labor. 

BECOKDS  OF   GABBIER  MUST  BE   UNIFOBM. 

Under  section  20  of  the  Commerce  Act  the  Commission 
has  power  to  prescribe  the  form  of  all  accounts,  records,  and 
memoranda  to  be  kept  by  carriers,  including  details  as  to  the 
movement  of  traffic  and  of  all  receipts  and  expenditures. 
The  carrier  is  forbidden  to  keep  any  accounts  other  than 
those  prescribed  by  the  CommissioiL  False  entries  in  books 
and  records,  the  mjitilation  of  books  or  records,  falsification 
of  any  records,  failure  to  keep  true  and  correct  books  or  cor- 
rect entries,  or  to  keep  books  or  accounts  other  than  those 
prescribed  by  the  Commission,  or  a  refusal  to  submit  them  to 
the  examiner  for  inspection  is  declared  to  be  a  misdemeanor. 
The  Commission  may  employ  special  agents  or  examiners,  to 
examine  all  records  of  the  carrier,  with  power  to  administer 
oaths,  examine  witnesses,  and  receive  evidence. 

The  primary  objects  of  the  Commerce  Act,  as  has  been 
observed,  is  to  abolish  rebates,  false  billing,  false  weights, 
false  classification  of  freights,  and  all  sorts  of  discrimina- 
tion. The  object  of  requiring  but  one  set  of  books  was  to 
render  accessible  evidence  of  any  violations  of  law  in  this 
respect,  upon  the  theory  that  with  all  books  open  to  the  in- 
spection of  a  government  expert  examiner,  it  would  be  well- 
nigh  impossible  to  conceal  such  violations,  as  a  record  of 
every  transaction  must  be  kept;  and  to  alter,  mutilate,  or 
conceal  any  entry  is  declared  to  be  a  crime. 

The  carrier,  in  the  absence  of  these  requirements,  might 
be  able  to  baffle  an  investigation  of  its  affairs  through  an 
ingenious  system  of  bookkeeping.  What  part  of  the  dis- 
bursements of  the  carrier  should  be  charged  to  capital  ac- 
count ?  How  is  the  stockholder  to  know,  or  how  is  the  shipper 
to  know,  or  how  is  the  Commission  to  know  what  constitutes 
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a  reasonable  rate  for  f rei^t  charges,  if  income  Trldch  should 
be  used  for  operating  expenses  is  used  for  something  else? 
Expenses  which  should  be  charged  to  capital  aocoimt  mi^t 
be  charged  to  operating  expenses,  or  mi^t  be  credited  to 
a  fund  used  to  liquidate  damage  suits  incurred  by  the  carrier 
in  killing  and  maiming  passengers  and  employees,  for 
thousands  are  killed  and  maimed  by  the  carrier  every  year. 

The  bookkeeping  problem  also  bears  directly  upon  the 
accuracy  of  schedules  of  rates  and  charges,  required  to  be 
kept  and  posted,  so  that  rebates  cannot  be  hidden  by  manipu- 
lating these  schedules,  as  has  been  done  frequently  and  suc- 
cessfully. Mr.  Alpheus  B.  Stickney,  President  of  the  Chi- 
cago and  Great  Western  railroad,  is  perhaps  as  well  qualified 
as  any  one  to  enlighten  the  public  on  this  phase  of  the  rail- 
road problem.  Mr.  Stickney  heartily  approves  of  a  rigid 
compliance  with  the  requirements  of  the  Commerce  Act  iu 
this  regard. 

"  In  order  to  furnish  this  information,"  says  Mr.  Stickney, 
"  the  tariffs  must  be  published  in  such  a  way  that  a  man  of 
ordinary  understanding  can  tell  what  the  rate  is.  Now  the 
tariffs  are  published  in  a  private  cipher,  which  no  one  save 
the  expert  clerk  who  has  immediate  charge  of  this  business 
can  imderstand.  The  tariff  managers  and  the  freight  agents 
cannot  find  the  rates  in  their  tariffs.  Every  officer  must  have 
what  is  called  a  tariff  clerk  who  keeps  track  of  the  tariff 
amendments,  and  when  it  is  desired  to  know  what  the  rate 
Is,  he  is  called  upon  for  information. 

''As  an  illustration,  suppose  a  tariff  is  made  upon  a  certain 
commodity.  The  tariff  is  modified  by  an  amendment.  An- 
other amendment  may  follow.  Then  a  circular  will  be  issued 
which  further  modifies  the  rate.  Thus  the  stream  of  sched- 
ules gn>wa  in  volume  until  there  are  more  than  2,500,000 
tariffs  fiUnl  in  the  office  of  the  Interstate  Commerce  Com- 
mission. 

*\Vn  example  of  the  effect  of  the  modification  of  tariffs  is 
fownd  in  the  way  in  which  the  Standard  Oil  Company  se- 
curtnl  lower  rates  for  its  shipments  from  Whiting,  Ind.,  to 
Krtst  St.  Louis,  than  did  its  independent  competitors.     The 
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railroads  in  Illinois  published  a  tariff  between  Chicago  and 
East  St.  Louis,  both  places  being  within  the  State.  Then 
they  published  a  little  circular  saying  the  rates  between 
Chicago  and  East  St.  Louis  applied  between  Whiting,  Ind., 
and  East  St.  Louis.  This  circular  was  filed  with  the  Inter- 
state Commerce  Commission.  Xobody  knew  what  it  meant. 
The  Illinois  tariff  contained  some  very  low  rates  on  oil  and 
its  products.  The  circular  was  sent  to  the  Standard,  and  it 
secured  the  advantage  through  the  ignorance  of  its  rivals." 
The  recommendation  of  Mr.  Stickney  to  cure  this  evil,  was 
a  suggestion  that  the  Commission  should  refuse  to  permit 
amendments  to  schedules,  or  permit  them  to  be  filed.  As  it 
would  be  impossible  to  go  around  to  every  station  and  change 
the  tariffs  to  conform  to  the  amendment,  the  only  practical 
way  is  to  reprint  the  whole  tariff,  and  let  the  carrier  give 
more  permanency  to  its  rates,  to  prevent  constant  changes, 
in  order  that  a  shipper  may  be  reasonably  certain  what 
freight  rates  will  be  when  he  intends  to  ship  goods  to  be 
manufactured,  perhaps  six  months  after  he  receives  an  order 
for  them. 

APPRAISAL  OF  EAILEOAD  PROPERTY. 

The  inquisitorial  power  now  conferred  upon  the  Inter- 
state Commerce  Commission,  under  section  20,  coupled  with 
the  duty  imposed  upon  it  by  section  16  of  the  Commerce 
Act,  which  requires  that  body  to  fix  rates  and  charges  of 
transportation,  and  "to  determine  and  prescribe  what  will 
be  the  just  and  reasonable  rate,"  is  broad  enough,  it  would 
seem,  to  enable  the  Commission  to  appraise  and  value  the 
railroad  properties  of  the  United  States.  Indeed,  this  task 
has  been  assumed,  and  Professor  Henry  C.  Adams,  the 
statistician  of  the  Commission,  has  been  selected  by  it  to 
aid  in  that  delicate  and  important  duty,  by  far  the  most 
important  phase  of  the  railroad  problenu  In  order  to  fix 
the  amount  of  rates  and  charges,  it  is  essential  to  ascer- 
tain the  amount  of  capital  actually  invested  in  construct- 
ing, equipping,  and  operating  the  railway.  A  rate  to  be 
just  must  yield  a  fair  return  on  the  capital  invested. 
How  much  capital  has  been  invested?     From  official  data 
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gathered  by  the  Commissiony  from  time  to  time,  the  car- 
riers claim  that  the  railroads  of  the  United  States  are 
capitalized  at  about  $13,000,000,000,  and  are  worth  that  , 

amount.     How  much  of  this  vast  sum  represents  money  | 

actually  invested ;  how  much  is  based  upon  no  consideration 
whatever,  and  represents  what  is  ordinarily  designated  as 
water  ?  It  is  a  matter  of  common  knowledge  that  mergers  and 
reorganizations  of  railroad  properties  usually  result  in  large 
bonuses,  represented  by  stock,  and  sometimes  bonds,  issued  by 
the  new  corporation,  which  are  merely  gifts.  But  they  find 
their  way  into  the  hands  of  innocent  holders.  Upon  these 
fictitious  securities  the  carrier  must  pay  dividends,  which 
must  be  taken  from  the  earnings,  and  these  earnings  repre- 
sent the  money  which  is  paid  for  freight  and  transportation 
by  merchants  and  the  traveling  public.  An  illustration  of 
the  vast  amount  of  securities  of  this  character  will  be 
revealed  by  an  examination  of  the  Northern  Securities  case,^ 
in  which  the  defendants  sought,  by  a  merger  agreement,  to 
consolidate  competing  lines  of  railway  between  the  Great 
Lakes  and  the  Pacific  ocean.  Had  the  transaction  been  legal- 
ized, the  projectors  of  the  plan  would  have  received  $122,- 
000,000  of  watered  stock.  The  earnings  of  the  consolidated 
companies  was  the  only  source  from  which  the  money  could 
be  realized  with  which  to  pay  the  dividends,  not  only  on  the 
capital  actually  invested  in  the  properties,  but  in  addition, 
upon  the  $122,000,000  which  was  issued  as  a  bonus  to  mem- 
bers of  the  syndicate.  The  payment  of  these  dividends, 
therefore,  would  have  cast  an  additional  burden  upon  the 
shipper  and  consimier,  for  there  is  and  can  be  no  other  source 
from  which  the  revenues  of  the  carrier  can  be  derived  with 
which  to  pay  them. 

In  justice  to  the  shipper  and  consumer,  it  is  obvious,  that 
a  reasonable  rate  of  transportation  of  persons  and  property 
must  be  based  on  knowledge  of  the  amount  of  capital  in- 
vested in  railway  properties.  This  fact,  when  known,  will 
form  the  only  true  basis  upon  which  to  estimate  what  will 
be  a  just  and  fair  compensation  to  the  carrier  in  return  for 
the  services  it  renders. 

1  Northern  Securities  Co,  v.  United  States,  193  U.  8,  1»7. 
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But,  notwithstanding  its  manifold  defects,  the  railway 
legislation  of  1906  will  shed  new  lustre  on  the  administration 
of  Mr.  BoossvELT,  who  is  entitled  to  the  credit  of  its  enact- 
ment, and  will  add  to  his  great  reputation* 

THE  CHESAPEAKE  AND  OHIO  CASE  AND  TOBAOOO  TBUST 
DECISIONS. 

The  efficiency  of  railroad  and  anti-trust  legislation  has 
been  immeasurably  strengthened  by  two  notable  decisions 
made  by  the  Supreme  Court  of  the  United  States  in  Febru- 
ary, 1906,  a  short  time  previous  to  the  legislation  ameaiding 
the  Commerce  Act  and  the  Elkins  Act.  These  deliverances 
were  made  in  what  are  known  as  the  Chesapeake  and  Ohio 
case,*  and  the  Tobacco  Trust  cases.*  In  the  former  the  court 
established  two  new  principles ;  first,  as  to  the  rule  of  con- 
struction to  be  applied  in  administering  the  Commerce  Act ; 
second,  the  wholesome  doctrine,  that  to  permit  a  carrier  to 
engage  in  business  other  than  that  of  carrier  in  commodities 
transported  by  it,  is  contrary  to  public  policy,  and  that  con- 
tracts in  violation  of  that  rule,  entered  into  by  carriers,  are 
void.  This  principle  has  been  enacted  into  law,  and  is  em- 
bodied in  section  1  of  the  Commerce  Act  by  the  act  approved 
June  29,  1906. 

The  rule  of  construction  is  based  upon  the  assumption  that 
the  Commerce  Act,  when  invoked  in  civil  actions  or  when 
injunctive  relief  is  sought,  is  remedial  and  not  penal  legis- 
lation. Aside  from  its  penal  aspect,  it  is  a  remedial  statute, 
and  should  be  construed  and  interpreted  liberally  to  secure 
the  beneficial  purposes  for  which  it  was  designed,  and  in  aid 
of  those  for  whose  benefit  the  law  was  enacted.  In  this  con- 
nection Mr.  Justice  White,  speaking  for  every  member  of 
the  court,  said: 

"  It  cannot  be  challenged  that  the  great  purpose  of  the  act 
to  regulate  commerce,  whilst  seeking  to  prevent  unjust  and 
unreasonable  rates,  was  to  secure  equality  of  rates  as  to  all 
and  to  destroy  favoritism,  these  last  being  accomplished  by 

t  Interstate  Com,  Co.  v.  Chesapeake  d  Ohio  R.  R,  Co.,  200  U.  S.  261. 
2  Hale  v.  Henkel,  201  U.  S.  43;  McAllister  v.  Henkel,  201  U.  S.  61. 


XXXll  INTRODUCTION. 

requiring  the  publication  of  tariffs  and  by  prohibiting  secret 
departures  from  such  tariffs,  and  forbidding  rebates,  prefer- 
ences, and  all  other  forms  of  undue  discrimination.  To  this 
extent  and  for  these  purposes  the  statute  is  remedial,  and  is, 
therefore,  entitled  to  receive  that  interpretation  which  reason- 
ably accomplishes  the  great  public  purpose  which  it  was 
enacted  to  subserve." 

This  rule  of  construction  is  applicable  also  to  the  Sherman 
Act,  in  view  of  the  decisions  of  the  Supreme  Court  in  the 
Northern  Securities  case,^  the  Addyston  Pipe  case,^  the 
Montague  case,®  and  in  the  Johnson  case,*  all  brought  under 
the  Sherman  Act  except  the  last  named.  In  the  authority 
first  cited  the  court  went  to  the  merits  of  the  controversy, 
disregarding  entirely  technical  objections.  It  revealed  the 
heart  of  the  conspiracy  charged,  and  declared  that  the  hold- 
ing company  was  created  to  take  over  the  stock  of  the  com- 
peting lines  of  railway  comprised  in  the  merger,  thus  creating 
a  monopoly,  which  extinguished  competition  in  the  transpor- 
tation of  persons  and  property  from  the  Great  Lakes  to  the 
Pacific  ocean,  and  that  the  holding  company  was  a  mere 
device  to  cover  the  unlawful  combination.  It  was  a  scheme 
by  which  the  parties  sought  to  do  by  indirection  that  which 
was  directly  and  expressly  forbidden.  The  court  considered 
the  Sherman  Act  a  remedial  statute,  in  applying  the  remedy 
which  it  was  designed  to  secure.  It  considered  the  real 
nature  of  the  transaction  .which  resulted  in  the  merger  and 
inquired  into  the  purposes  sought  to  be  accomplished  thereby. 
The  same  thing  can  be  said  of  the  Addyston  Pipe  case  and 
the  Montague  case. 

In  the  Johnson  case  the  court  construed  the  Safety  Appli- 
ance Law,  approved  March  2,  1893,  which  was  enacted  to 
promote  the  safety  of  employees  and  travelers  upon  rail- 
roads. The  carrier  claimed  that  it  was  a  penal  statute  and 
must  be  strictly  construed.  The  Supreme  Court  refused  to 
adopt  this  view.    On  this  point,  the  court,  by  Chief  Justice 

1  yorthem  Becurities  Co.  v.  United  States,  193  U.  S.  197. 

2  Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211. 

3  Moritaque  v.  Lowry,  193  U.  S.  35. 

4  Johnson  v.  Southern  Pacifio  B,  R.  Co,,  196  U.  S.  1. 
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FuuLEE,  reversing  the  Circuit  Court  of  Appeals,  said  that 
the  object  of  the  Legislature  in  enacting  the  law  was  to  pro- 
tect the  lives  and  limbs  of  employees  and  passengers.  The 
legislative  intent  was  to  promote  the  public  welfare  and 
secure  safety.  The  evil  sought  to  be  remedied  was  the  risk 
arising  from  the  necessity  of  going  between  cars  in  coupling 
and  uncoupling  them;  and  that  while  with  respect  to  suits 
to  recover  the  penalties  and  forfeitures  provided  by  the  act, 
it  might  be  construed  as  penal,  yet  where  it  was  invoked  to 
secure  the  remedy,  it  was  a  remedial  statute.  ^^  The  design 
to  give  relief,"  said  the  chief  justice,  "  was  more  dominant 
than  to  inflict  punishment." 

The  value  of  this  rule  of  construction  is  apparent,  in  view 
of  the  cases  in  which  the  shipper  has  been  defeated  in  the 
attempt  to  secure  the  benefits  which  the  law  was  designed  to 
secure  to  him.  The  ruling  of  the  lower  courts,  in  some  cases, 
was  based  upon  a  narrow  and  technical  construction  of  the 
statute.  The  shipper  was  defeated  and  thrown  out  of  court 
upon  technicalities,  and  the  merits  of  his  case  were  lost  sight 
of  in  order  to  promote  some  technical  rule  which  could  not 
fairly  be  said  to  have  misled  any  one.  Notably  in  the  Bice 
case/  brought  by  merchants  to  recover  damages  tinder  the 
Sherman  Act,  and  the  case  of  the  Fenn  Eefining  Company,^ 
brought  by  shippers  to  recover  damages  sustained  by  the  act 
of  the  carrier  in  granting  rebates  in  violation  of  section  2  of 
the  Commerce  Act 

Had  the  construction  been  given  to  this  remedial  legisla- 
tion, which  the  Supreme  Court  indicated  should  be  given  to 
it,  in  the  cases  above  referred  to,  a  different  result  might 
possibly  have  been  reached  in  those  cases,  and  also  in  the 
Harp  case,*  and  the  Oman  case,^  where  the  shipper  sought 
to  compel  the  carrier  to  carry,  and  afford  him  the  same  use 
of  tracks,  cars,  and  terminal  facilities  which  it  was  claimed 
were  employed  by  other  shippers  similarly  situated. 

1  Rice  y.  Standard  Oil  Co,,  134  Fed.  Rep.  464. 

a  Western  yew  York  R,  R,  Oo,  v.  Perm.  Refining  Co.,  137  Fed.  Rep.  343. 

t  Harp  v.   Chootwu)  R.  R.  Co.,  126  Fed.  Rep.  445. 

^Oman  v.  Bedford-BowUng  Oreen  Btone  Co.,  134  Fed.  Rep.  04. 
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THE  TOBACCO  TRUST  CASES. 

Of  equal  importance  is  the  decision  of  the  Supreme  Court 
in  the  Tobacco  Trust  cases,  and  its  bearing  upon  the  efficiency 
of  anti-trust  legislation  cannot  be  overestimated.  Credit  for 
the  results  achieved  in  this  most  important  litigation  is 
especially  due  to  Mr.  Henby  W.  Taft,  special  counsel  for 
the  government,  whose  ability  and  learning  in  the  conduct  of 
the  proceeding  materially  contributed  toward  securing  a  con- 
struction as  to  the  limitation  and  scope  of  the  Fourth  and 
Fifth  Amendments  to  the  Constitution,  involving  questions 
decided  by  the  Supreme  Court  for  the  first  time  in  its 
history. 

^^  The  decisions  in  the  Hale  and  McAllister  cases,"  says 
Mr.  Taft,*  "  have  placed  in  the  hands  of  the  government  a 
potent  weapon  to  compel  obedience  to  the  law.  How  it  shall 
be  used  will  largely  depend  upon  the  attitude  of  the  trusts 
themselves.  A  just  and  wise  enforcement  of  the  commerce 
laws  did  not  require  an  immediate  resort  to  criminal  reme- 
dies ;  and  circumstances  may  still  exist  where  the  policy  <yf 
the  law  may  be  effectively  carried  out  by  means  of  in- 
junctive relief.  The  commerce  laws  deal  with  a  regulation 
of  interstate  trade  entirely  new  a  generation  ago.  BusinesB 
dealings  which  had  before  been  regarded  as  justifiable,  both 
in  morals  and  law,  became  in  a  day  mala  prohibiia,  Multi* 
tudes  of  transactions  which  had  not  been,  in  their  general 
effect,  injurious  to  trade,  were  declared  to  be  illegal,  not 
because  they  were  intrinsically  immoral  or  even,  under  ordi- 
nary conditions,  in  violation  of  wise  economic  principles,  but 
because  they  enabled  powerful  corporations,  by  an  a^r^a- 
tion  of  an  immense  amount  of  capital,  to  oppress  and  ulti- 
mately to  exterminate  the  less  powerful.  It  was  a  senona 
matter  to  prohibit  by  law  methods  of  business  which  had 
prevailed  for  many  years;  and  the  immediate  and  drastic 
enforcement  of  such  a  law,  a  reasonable  public  opinion  would 
neither  have  demanded  nor  tolerated.  It  has  taken  years  to 
establish  the  principles  upon  which  it  must  be  determined 
what  constitutes  a  combination  in  restraint  of  interstate 

1  Article  in  Columbia  Law  Review*  June.  1906. 


TOBACCO  TRUST   CASES.  XXXV 

trade  which  is  prohibited  by  the  commerce  acts.  But  they 
are  now  so  far  settled  that  little  excuse  will  hereafter  be 
afforded  to  a  person  or  corporation  for  pleading  ignorance  of 
them;  and  there  can  be  no  complaint  of  hardship  If,  for 
violations  of  the  law  in  clear  cases,  criminal  penalties  should 
be  vigorously  imposed." 

The  Supreme  Court,  in  the  cases  referred  to,  disposed  of 
the  notion  that  a  corporation  could  enter  into  conspiracies  in 
restraint  of  trade  and  commerce,  in  violation  of  the  express 
provisions  of  an  act  of  Congress,  and  then  escape  the  penalty 
for  its  acts  by  refusing,  when  subjKEnaed,  to  give  any  evi- 
dence upon  which  a  conviction  could  be  based.  In  oth^ 
words,  it  was  claimed  that  the  Fifth  Amendment  threw  about 
the  criminal  conduct  of  corporations  an  almost  impenetrable 
veil,  for  if  the  agents  and  servants  of  the  corporation  could 
refuse,  under  subpoena,  to  answer  questions  before  the  grand 
jury,  both  they  and  the  corporation  would  escape  punish- 
ment, and  the  law  seeking  to  punish  them  would  become  a 
dead  letter.  Furthermore,  evidence  of  criminal  conspiracy 
is  sometimes  clearly  revealed' in  the  books  of  the  corporation ; 
and  in  order  to  withhold  the  evidence  they  contained,  the 
tobacco  corporations  invoked  the  aid  of  the  Fourth  Amend- 
ment^ which  forbids  unreasonable  searches  and  seizures.  Had 
this  contention  prevailed,  corporations  engaged  in  criminal 
conspiracies  in  violation  of  the  Commerce  Act  or  the  Sher- 
man Act,  or  any  other  law  which  Congress  might  pass, 
would,  probably,  be  able  to  nullify  them.  No  indictment, 
as  a  rule,  could  be  foimd  for  the  crimes  which  Congress 
sought  to  punish,  and  no  convictions  could  be  had  even  if 
indictments  were  found. 

In  addition  to  these  important  principles  the  court  also 
decided  that  a  grand  jury  had  power,  without  making  a 
specific  charge  against  any  particular  person,  to  conduct  an 
inquisitorial  proceeding,  examining  witnesses,  and  demand- 
ing the  production  of  documentary  evidence,  with  a  view  to 
determine  whether  there  has  been  a  violation  of  law,  and,  if 
so,  who  committed  it.  The  power  of  the  grand  jury  upon 
roch  an  investigation  is,  of  course,  greatly  aided  by  the 
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immunity  provisions  contained  in  the  statutes,  which,  while 
they  render  immune  the  officer  op  employees  of  a  corporation, 
do  not  permit  such  officer  or  employee  to  assert  the  privilege 
against  incrimination  in  behalf  of  the  corporation  or  of  any 
fellow  officer  or  employee. 

The  decision  in  the  Tobacco  Trust  cases  has  overthrown 
the  contention  of  the  corporations,  that  no  law  can  reach 
them  because  their  conduct  is  rendered  immune  by  the  Fourth 
and  Fifth  Amendments.  The  Supreme  Court  has  said  that 
the  Fifth  Amendment  does  not  extend  to  a  corporation 
at  all,  and  that,  while  the  unreasonable  search  and  seizure 
prohibited  in  the  Fourth  Amendment  applies  to  search  and 
seizure  without  warrant  of  law  and  in  the  absence  of  a  sub- 
pcena  or  other  lawful  mandate,  a  Federal  court  has 
power,  in  any  proceeding  authorized  by  law  to  issue  its  sub- 
poena or  appropriate  writ,  commanding  a  corporation  or  an 
individual  or  an  officer  or  agent  of  the  corporation,  to  appear 
before  a  grand  jury  or  before  a  petit  jury  and  produce  its 
books  for  inspection,  and  that  books  produced  in  obedience 
to  such  legal  mandate  are  not  unlawfully  seized  or  searched 
within  the  meaning  of  the  Fourth  Amendment 

The  result  is  that  the  Sherman  Act  and  the  Commerce 
Act  are  enforceable.  Counsel  will  be  compelled  to  resort  to 
some  new  device  to  defeat  them.  They  cannot  be  evaded 
by  invoking,  as  a  refuge  the  Fourth  and  Fifth  Amendments 
to  the  Constitution. 


The  first  session  of  the  Fifty-ninth  Congress  has  made 
longer  strides  in  the  field  of  economic  legislation  than  that 
of  any  Congress  in  history.  The  Interstate  Commerce  Act 
and  the  Sherman  Act  were  aimed  at  monopolies  and  trusts, 
having  for  their  object  the  establishment  through  diverse 
forms  of  discrimination,  of  exclusive  commercialism,  and 
exclusive  commercialism  may  be  said  to  be  economic  anarchy. 
The  Commerce  Act  affected  carriers  in  their  relations  toward 
shippers  and  consumers,  and  also  in  their  relations  toward 
the  communities,  cities,  and  towns,  through  which  the  public 
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highways^  operated  by  them  under  public  franchises,  exr 
tended*  Remedies  were  required  for  other  evils  existing 
in  connection  with  interstate  commerce.  Congress  has  un- 
dertaken, in  a  measure,  to  supply  such  remedies  by  appro- 
priate legislation* 

To  afford  relief  to  the  employees  of  carriers  engaged  in 
interstate  commerce,  it  has  enacted  the  Employers'  Liability 
Bill,  authorizing  an  employee  to  recover  damages  for  in- 
juries he  may  have  sustained,  even  though  such  injuries 
may  have  been  occasioned  by  the  negligence  of  a  fellow 
servant  or  co-employee.  The  bill  goes  further  and  gives 
to  the  legal  representatives  of  a  deceased  employee,  in  the 
service  of  a  common  carrier,  a  cause  of  action  against  the 
employer,  for  damages  for  injuries  resulting  in  the  death 
of  the  employee. 

The  employment  of  one  engaged  by  a  common  carrier, 
to  transport  persons  and  property  at  the  highest  rate  of 
speed,  which  the  genius  of  man  has  made  possible,  is  one  of 
peculiar  peril.  More  than  a  million  of  men  are  so  em- 
ployed. The  dangers  attending  their  employment  will  be 
understood  when  attention  is  called  to  the  fact  that  in  the 
year  1904,  10,046  of  these  employees  were  killed  and 
84,155  were  maimed  or  injured  on  the  public  highways  of 
the  nation.  Of  the  number  of  passengers  carried  in  1904, 
441  were  killed  and  9,111  were  injured.  These  quasir'pnh' 
lie  servants  have  complained  justly,  that  the  law  furnished  no 
adequate  relief  when  they  sought  to  recover  damages.  It 
is  true  the  State  courts  were  open,  and  the  Federal  courts 
also,  when  plaintiff  and  defendant  were  residents  of  different 
States.  But  established  rules  of  evidence  in  some  jurisdic- 
tions rendered  a  recovery  in  many  cases  doubtful,  and  in 
others  impossible.  At  codmuou  law,  a  servant  could  not  hold 
the  master  liable  for  the  negligence  of  a  fellow  servant. 
This  rule,  while  it  has  been  abrogated  in  many  States,  still 
prevails  in  others.  The  law  governing  contributory  negli- 
gence also  ts  not  uniform.  In  the  Federal  courts  the  ques- 
tion of  contributory  negligence  is  usually  a  question  of  fact 
for  the  jury ;  but  in  many  States  slight  evidence  of  plaintiff's 
contributory  n^ligence  will  constitute  a  bar  to  his  recovery. 


( 
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Th«  Employers'  Liability  Bill,  approved  June  11,  1906, 
establishes  a  uniform  rule.  Under  it  the  negligence  of  a 
fellow  servant  will  not  bar  his  action,  and  in  every  case  the 
question  of  contributory  negligence,  where  plaintiff's  negli- 
gence was  slight,  becomes  a  question  of  fact  for  the  jury, 
who  may  consider  the  comparative  degree  of  plaintiffs 
negligence,  and  diminish  the  amount  of  damages  '^in  pro- 
portion to  the  amount  of  negligence  attributable  to  such 
emplojeeJ^ 

Statutes  making  the  carrier  liable  to  an  employee  for  the 
negligence  of  a  fellow  servant,  have  been  adopted  in  many 
States.  Those  in  Kansas,  Iowa,  and  Indiana,  have  been 
sustained  by  the  Supreme  Court  of  the  United  States.* 
Their  validity  was  put  upon  the  ground  of  the  extreme 
hazard  attending  the  employment  of  operating  a  railway. 
"The  business  of  other  corporations,"  said  Mr.  Justice 
FiELiS  ^^  ^^  Mackey  case,  "  is  not  subject  to  similar  dangers 
to  their  employees,  and  no  objection,  therefore,  can  be  made 
to  the  legislation  on  the  ground  of  its  making  an  unjust 
discrimination.  It  meets  a  particular  necessity,  and  all 
railroad  corporations  are,  without  distinction,  made  subject 
to  the  same  liabilities."  As  to  creating  a  new  liability 
against  the  employer,  where  no  personal  wrong  is  chai^geable 
to  the  corporation,  or  its  directors,  Mr.  Justice  Field  ob- 
served :  "  The  same  hardship  and  injustice,  if  there  be  any, 
exist  when  the  company,  without  any  wrong  or  negligraice  on 
its  part,  is  charged  for  injuries  to  passengers.  Whatever 
care  and  precaution  may  be  taken  in  conducting  its  business 
or  in  selecting  its  servants,  if  injury  happen  to  the  passen- 
gers from  the  negligence  or  incompetency  of  the  servants, 
responsibility,  therefore,  at  once  attaches  to  it.  The  utmost 
care  on  its  part  will  not  relieve  it  from  liability,  if  the 
passenger  injured  be  himself  free  from  contributory  negli- 
gence." The  court  held  that  the  State  legislature  had  power 
to  extend  like  liability  where  an  employee  was  injured 
through  the  n^ligence  of  a  fellow  servant. 

•  TuIUm  ▼.  Lake  Brie  d  Western  RaUroad,  175  IT.  S.  84S;  Mieeo^ri 
PaHflo  RQihrnv  ▼•  Mackey,  127  U.  8.  205;  Miinneapolie  d  8t.  LotOe  RtM- 
«90^  y.  Pontius,  157  U.  S.  209. 
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Legislation  has  been  enacted  also  to  provide  remedies  for 
other  commercial  evils,  bordering  very  closely  on  the  exercise 
of  the  police  power,  which  remains  i^  the  States,  and 
has  never  been  delegated  to  the  Federal  government.  The 
cupidity  of  great  industrial  corporations  has  increased  with 
their  unparalleled  growth  and  prosperity.  Not  millions, 
but  hundreds  of  millions  have  been  invested  in  combinations 
which  control  the  food  supply  of  the  country,  and  which  fur- 
nish also  the  beverages,  liquors,  and  medicines  in  common 
use.  Congress,  by  the  enactment  of  the  Pure  Food  Bill 
and  the  Meat  Inspection  Bill,  has  said  in  effect  to  these 
public  purveyors,  the  food,  which  you  supply  through  agen- 
cies of  interstate  commerce,  must  be  pure  and  wholesome, 
and  every  article  of  commerce  intended  for  consumption, 
whether  for  meat  or  drink,  must  be  what  it  purports  to  be, 
to  entitle  it  to  be  carried  from  one  State  to  another.  To 
that  e^ent  Congress,  by  enacting  this  legislation,  has  sought 
to  regulate  such  comlnerce,  to  protect  the  community  from 
the  greed  which  has  prompted  unscrupulous  methods  in  the 
preparation  and  sale  of  the  necessaries  of  life.  The  statute 
requires  these  products  to  be  labeled  and  branded,  and  for- 
bids their  interstate  transportation  unless  so  labeled.  The 
label  must  designate  the  contents  and  nature  of  the  article 
labeled,  and  the  use  of  a  false  label  is  made  a  crime. 

Laws  respecting  food  products  have  heretofore  been  en- 
acted by  Congress,  namely,  taxing  and  regulating  the  prepa- 
ration and  sale  of  oleomargarine  (Act  of  August  2,  1886) ; 
of  filled  cheese  (Act  of  June  6,  1896),  and  mixed  flour  (Act 
of  October  1,  1890).  But  the  Pure  Food  Bill  and  the  Meat 
Inspection  Bill  is  the  first  general  legislation  seeking  to  regu- 
late the  preparation  and  sale  of  food  products,  beverages, 
and  medicines. 

HALL-MARK   OB   JEWELEE8*    LL^BILITT  BILL. 

Congress  has  legislated  also  with  regard  to  the  manu- 
facture and  sale  of  merchandise  prepared  from  gold  and 
silver,  and  has  enacted  what  is  known  as  the  Hall-mark 
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or  Jewelers^  Liability  Bill.  The  hall-mark  aflSxed  by  the 
goldsmith  and  silver  smith,  and  the  worker  in  the  precious 
metals,  must  designate  the  true  weight  and  fineness  of  the 
metal,  and  the  u^e  of  a  spurious  hall-mark  is  made  a  crim- 
inal offense. 

Hall-marks  were  devised  during  the  Middle  Ages  to  keep 
the  standard  of  articles  made  from  the  precious  metals  to 
the  required  purity.  They  have  been  in  use  in  England  for 
more  than  six  hundred  years.  The  first  law  making  their 
use  compulsory  was  in  the  reign  of  Edward  I,  in  the  year 
1300  (29  Edw.  I,  Stat  3,  Ch.  30).  Under  this  statute  the 
stamp  was  designated  as  the  King's  mark,  represented  by  a 
leopard's  head  or  a  lion's  head,  crowned.  In  1363  a  law 
was  passed  (37  Edw.  Ill,  Ch.  7)  allowing  the  manufacturer 
to  add  his  own  mark  to  that  of  the  king,  it  being  known  as 
the  maker's  mark.  A  devise  was  also  adopted  in  1438 
known  as  the  assayer's  mark,  indicated  by  a  year  letter, 
consisting  of  an  alphabet,  one  letter  being  used  for  each  year, 
counting  from  the  day  of  the  annual  election  of  the  Gold- 
smith's Company.  After  the  entire  alphabet  was  exhausted, 
different  shaped  letters  were  used  to  continue  and  preserve 
the  chronology.  A  spoon  with  the  three  marks  complete,  indi- 
cating the  year  mark  for  1445,  may  be  seen  in  the  South 
Kensington  Museum.  The  spoon  was  given  by  Henry  VI  to 
Sir  Ralph  Pudsey. 

Congress  has  now  made  the  use  of  the  hall-mark  compul- 
sory, by  forbiddifag  the  importation,  exportation,  or  carriage 
in  interstate  commerce  of  falsely  or  spuriously  stamped  arti- 
cles of  merchandise  made  of  gold  or  silver,  or  their  alloys. 

In  this  supplement,  in  addition  to  the  text  of  the  various 
statutes,  will  be  found  also  full  notes  of  all  decisions  reported 
since  the  publication  of  "  Snyder's  Interstate  Commerce  Act 
and  Federal  Anti-Trust  Laws,"  in  July,  1904. 

WILLIAM  L.  SNYDER. 

TxKPLB  CouxT,  5  Beekman  street, 
New  Toex,  Auguit,  1906. 


SUPPLEMENT 

TO 

SNYDER'S  INTERSTATE  COMMERCE  ACT  AND 
FEDERAL  ANTI -TRUST  LAWS. 


CHAPTER  ONE. 

Text  of  the  Interstate  Commerce  Act,  as  Amended 
June  29,  1906.     In  Effect  August  28,  1906. 


kn  Act  to  amend  an  Act  entitled  **An  Act  to  regulate  commerce/*  ap- 
proved February  fourth,  eighteen  hundred  and  eighty-ieven,  and 
all  Acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the 
Interstate  Commerce  Commission. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
section  one  of  an  Act  entitled  "An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty-seven, 
be  amended  so  as  to  read  as  follows : 

Sec.  I.  Commerce  Act  —  Interstate  Commerce  Defined'*' 
— ^That  the  provisions  of  this  Act  shall  apply  to  any  corpora^ 
iion  or  any  person  or  persons  engaged  in  the  transportation 
of  oil  or  other  commodity,  except  water  and  except  natural 
or  artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe 

*The  side  headings  in  bold  face  type  are  inserted  for  convenience,  and 
form  no  part  of  the  text  of  the  Act. 

For  easy  reference  the  amended  sections  and  new  sections  of  the 
Commerce  Act  and  Elkins  Act  are  printed  with  leads  between  the 
lines,  the  unamended  sections  are  printed  solid,  without  leads,  changes 
introduced  by  amendment  are  indicated,  where  practical,  by  italic,  or  a 
reference  at  end  of  paragraph  if  it  consists  of  entirely  new  matter. 
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lines  and  partly  by  railroad,  or  partly  by  pipe  lines  and  partly 
by  water,  who  shall  be  considered  and  held  to  be  common 
carriers  within  the  meaning  and  purpose  of  this  Act,  and  to 
any  common  carrier  or  carriers  engaged  in  the  transportation 
of  passengers  or  property  wholly  by  railroad  (or  partly  by 
railroad  and  partly  by  water  when  both  are  used  under  a  com- 
mon control,  management,  or  arrangement  for  a  continuous 
carriage  or  shipment),  from  one  State  or  Territory  of  the 
United  States,  or  the  District  of  Columbia,  to  any  other  State 
or  Territory  of  the  United  States,  or  the  District  of  Columbia, 
or  from  one  place  in  a  Territory  to  another  place  in  the  same 
Territory,  or  from  any  place  in  the  United  States  to  an  ad- 
jacent foreign  country,  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United 
States,  and  also  to  the  transportation  in  like  manner  of  prop- 
erty shipped  from  any  place  in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  "to  a  port  of  transship- 
ment, or  shipped  from  a  foreign  country  to  any  place  in  the 
Unted  States  and  carried  to  such  place  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent  foreign  country: 
Provided^  hozvever.  That  the  provisions  of  this  Act  shall  not 
apply  to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of  property  wholly 
within  one  State  and  not  shipped  to  or  from  a  foreign  country 
from  or  to  any  State  or  Territory  as  aforesaid. 

Sec.  I.  Commerce  Act  continued  —  Definitions  —  Com- 
mon Carrier  —  Railroad  Transportation.— TA^  term  "com- 
mon carrier"  as  used  in  this  Act  shall  include  express 
companies  and  sleeping  car  companies.  The  term  "  railroad,'* 
as  used  in  this  Act,  shall  include  all  bridges  and  ferries  used 
or  operated  in  connection  with  any  railroad,  and  also  all  the 
road  in  use  by  any  corporation  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or  lease,  and 
shall  also  include  all  switches,  spurs,  tracks,  and  terminal  facili- 
ties of  every  kind  used  or  necessary  in  the  transportation  of 
the  persons  or  property  designated  herein,  and  also  all  freight 
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depots,  yards,  and  grounds  used  or  necessary  in  the  transporta- 
tion or  delivery  of  any  of  said  property;  and  the  term  "  trans- 
portation "  shall  include  cars  and  other  vehicles  and  all  instru- 
mentalities and  facilities  of  shipment  or  carriage,  irrespective 
of  ownership  or  of  any  contract,  express  or  implied,  for  tJie 
use  thereof  and  all  services  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit,  ventilation,  refriger- 
ation or  icing,  storage,  and  handling  of  property  transported; 
and  it  shall  be  the  duty  of  every  carrier  subject  to  the  pro- 
visions of  this  Act  to  provide  and  furnish  such  transportation 
upon  reasonable  request  therefor,  and  to  establish  through 
routes  and  just  ^nd  reasonable  rates  applicable  thereto. 

Sec.  I.  Commerce  Act  Continued  —  Charges  must  be 
Reasonable. — All  charges  made  for  any  service  rendered  or 
to  be  rendered  in  the  transportation  of  passengers  or  property 
as  aforesaid,  or  in  connection  therewith,^'^  shall  be  just  and 
reasonable;  and  every  unjust  and  unreasonable  charge  for 
such  service  or  any  part  thereof  is  prohibited  and  declared  to 
be  unlawful. 

Sec.  I.  Commerce  Act  Continued  —  Free  Transporta- 
tion, when  Prohibited.* — No  common  carrier  subject  to  the 
provisions  of  this  Act,  shall,  after  January  first,  nineteen  hun- 
dred and  seven,  directly  or  indirectly,  issue  or  give  any  inter- 
state free  ticket,  free  pass,  or  free  transportation  for  passen- 
gers, except  to  its  employees  and  their  families,  its  officers, 
agents,  surgeons,  physicians,  and  attorneys  at  law;  to  minis- 
ters of  religion,  traveling  secretaries  of  railroad  Young  Men's 
Christian  Associations,  inmates  of  hospitals  and  charitable  and 
eleemosynary  institutions,  and  persons  exclusively  engaged  in 

ni  Words  "  for  the  receiving,  delivery,  storage,  or  hauling  such  prop- 
erty" omitted. 

♦These  provisions  with  regard  to  free  passes  and  free  transportation, 
introduced  by  the  Act  of  June  29,  1906,  are  practically  a  re-enactment 
of  Sec.  22  of  the  Commerce  Act,  and  wherever  they  conflict  with  the 
provisions  of  Sec.  22  the  provisions  of  the  latter  section  are  repealed. 
See  Sec  22,  post,  page  35- 
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charitable  and  eleemosynary  work;  to  indigent,  destitute  and 
homeless  persons,  and  to  such  persons  when  transported  by 
charitable  societies  or  hospitals,  and  the  necessary  agents  em- 
ployed in  such  transportation;  to  inmates  of  the  National 
Homes  or  State  Homes  for  Disabled  Volunteer  Soldiers,  and 
of  Soldiers'  and  Sailors'  Homes,  including  those  about  to 
enter  and  those  returning  home  after  discharge  and  boards 
of  managers  of  such  Homes;  to  necessary  care  takers  of  liye 
stock,  poultry,  and  fruit;  to  employees  on  sleeping  cars, 
express  cars,  and  to  linemen  of  telegraph  and  telephone  com- 
panies ;  to  Railway  Mail  Service  employees,  post-office  inspec- 
tors, customs  inspectors  and  immigration  inspectors ;  to  news- 
boys on  trains,  baggage  agents,  witnesses  attending  any  legal 
investigation  in  which  the  common  carrier  is  interested,  per- 
sons injured  in  wrecks  and  physicians  and  nurses  attending 
such  persons :  Provided,  That  this  provision  shall  not  be  con- 
strued to  prohibit  the  interchange  of  passes  for  the  officers, 
agents,  and  employees  of  common  carriers,  and  their  families ; 
nor  to  prohibit  any  common  carrier  from  carrying  passengers 
free  with  the  object  of  providing  relief  in  cases  of  general 
epidemic,  pestilence,  or  other  calamitous  visitation.  Any  com- 
mon carrier  violating  this  provision  shall  be  deemed  guilty  of 
a  misdemeanor  and  for  each  offense,  on  conviction,  shall  pay 
to  the  United  States  a  penalty  of  not  less  than  one  hundred 
dollars  nor  more  than  two  thousand  dollars,  and  any  person, 
other  than  the  persons  excepted  in  this  provision,  who  uses 
any  such  interstate  free  ticket,  free  pass,  or  free  transporta- 
tion, shall  be  subject  to  a  like  penalty.  Jurisdiction  of  offenses 
under  this  provision  shall  be  the  same  as  that  provided  for 
offenses  in  an  Act  entitled  "An  Act  to  further  regulate  com- 
merce with  foreign  nations  and  among  the  States,"  approved 
February  nineteenth,  nineteen  hundred  and  three,  and  any 
amendment  thereof.  (New  Provision  added  by  Act  of  June 
29,  1906.) 

Sec.  I.  Commerce  Act  Continued —•  Carriers  not  to  deal 
in  Commodities  Transported.—  From  and  after  May  first. 
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nineteen  hundred  and  eight,  it  shall  be  unlawful  for  any  rail- 
road company  to  transport  from  any  State,  Territory,  or  the 
District  of  Columbia,  to  any  other  State,  Territory,  or  the 
District  of  Columbia,  or  to  any  foreign  country,  any  article  or 
commodity,  other  than  timber  and  the  manufactured  products 
thereof,  manufactured,  mined,  or  produced  by  it,  or  under  its 
authority,  or  which  it  may  own  in  whole,  or  in  part,  or  in 
which  it  may  have  any  interest  direct  or  indirect  except  such 
articles  or  commodities  as  may  be  necessary  and  intended  for 
its  use  in  the  conduct  of  its  business  as  a  common  carrier. 
{New  Provision  added  by  Act  of  June  29,  1906.) 

Sec.  I.  Commerce  Act  Continued  —  Switches  and  Ter- 
minal Facilities. — ^Any  common  carrier  subject  to  the  provi- 
sions of  this  Act,  upon  application  of  any  lateral,  branch  line 
of  railroad,  or  of  any  shipper  tendering  interstate  traffic  for 
transportation,  shall  construct,  maintain,  and  operate  upon* 
reasonable  terms  a  switch  connection  with  any  such  lateral, 
branch  line  of  railroad,  or  private  side  track  which  may  be 
constructed  to  connect  with  its  railroad,  where  such  connec- 
tion is  reasonably  practicable  and  can  be  put  in  with  safety 
and  will  furnish  sufficient  business  to  justify  the  construction 
and  maintenance  of  the  same ;  and  shall  furnish  cars  for  the 
movement  of  such  traffic  to  the  best  of  its  ability  without 
discrimination  in  favor  of  or  against  any  such  shipper.  If 
any  common  carrier  shall  fail  to  install  and  operate  any  such 
switch  or  connection  as  aforesaid,  on  application  therefor  in 
writing  by  any  shipper,  such  shipper  may  make  complaint  to 
the  Commission,  as  provided  in  section  thirteen  of  this  Act, 
and  the  Commission  shall  hear  and  investigate  the  same  and 
shall  determine  as  to  the  safety  and  practicability  thereof  and 
justification  and  reasonable  compensation  therefor  and  the 
Commission  may  make  an  order,  as  provided  in  section  fifteen 
of  this  Act,  directing  the  common  carrier  to  comply  with  the 
provisions  of  this  section  in  accordance  with  such  order,  and 
such  order  shall  be  enforced  as  hereinafter  provided  for  the 
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enforcement  of  all  other  orders  by  the  Commission,  other  than 
orders  for  the  payment  of  money.  {New  Provision  added  by 
Act  of  June  29,  1906.) 

Sec.  2.  Commerce  Act  —  Rebates  Prohibited  —  Unjust 
Discrimination  Defined. —  That  if  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall,  directly  or  indirectly, 
by  any  special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered,  or  to 
be  rendered,  in  the  transportation  of  passengers  or  property, 
subject  to  the  provisions  of  this  act,  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimination,  which  is 
hereby  prohibited  and  declared  to  be  unlawful. 

Sec.  3.  Commerce  Act  —  Preferences  and  Advantages. — 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect  whatso- 
ever. 

Sec.  3.  Commerce  Act  Continued  —  Duty  of  Connecting 
Lines. —  Every  common  carrier  subject  to  the  provisions 
of  this  act  shall,  according  to  their  respective  powers,  afford 
all  reasonable,  proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers  and  property  to  and 
from  their  several  lines  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges  between  such 
connecting  lines;  but  this  shall  not  be  construed  as  requiring 
any  such  common  carrier  to  give  the  use  of  its  tracks  or  ter- 
minal facilities  to  another  carrier  engaged  in  like  business. 

Sec.  4.  Commerce  Act  —  Long  and  Short  Haul  Regula- 
tions—  Power  of  Commission. —  That  it  shall  be  unlawful 
for  any  common  carrier  subject  to  the  provisions  of  this  act 
to  charge  or  receive  any  greater  compensation  in  the  agg^- 
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gate  for  the  transportatiofi  of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  circumstances  and  con- 
ditions, for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  directon,  the  shorter  being  included  within 
the  longer  distance ;  but  this  shall  not  be  construed  as  author^ 
izing  any  common  carrier  within  the  terms  of  this  act  to 
charge  and  receive  as  great  compensation  for  a  shorter  as  for 
a  longer  distance :  Provided,  however.  That  upon  application 
to  the  Commission  appointed  under  the  provisions  of  this  act, 
such  common  carrier  may,  in  special  cases,  after  investigation 
by  the  Commisson,  be  authorized  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation  of  passengers 
or  property ;  and  the  Commission  may  from  time  to  time  pre- 
scribe the  extent  to  which  such  designated  common  carrier 
may  be  relieved  from  the  operation  of  this  section  of  this  act. 

Sec.  5.  Commerce  Act  —  Pools  and  Combinations  Pro- 
hibited.—  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  contract, 
agreement,  or  combination  with  any  other  common  carrier  or 
carriers  for  the  pooling  of  freights  of  different  and  com- 
peting railroads,  or  to  divide  between  them  the  aggregate  or 
net  proceeds  of  the  earnings  of  such  railroads,  or  any  portion 
thereof;  and  in  any  case  of  an  agreement  for  the  pooling  of 
freights  as  aforesaid,  each  day  of  its  continuance  shall  be 
deemed  a  separate  offense. 

Sec.  6.  Commerce  Act  —  Schedule  of  Rates  to  be  Pub- 
lished."^—  That  every  common  carrier  subject  to  the  provi- 
sions of  this  Act  shall  file  with  the  Commission  created  by  this 
Act  and  print  and  keep  open  to  public  inspection  schedules 
showing  all  the  rates,  fares,  and  charges  for  transportation 
between  different  points  on  its  own  route  and  between  points 
on  its  own  route  and  points  on  the  route  of  any  other  carrier 
by  railroad,  by  pipe  line,  or  by  water  when  a  through  route 
and  joint  rate  has  been  established.  If  no  joint  rate  over  the 
through  route  has  been  established,  the  several  carriers  in  such 
through  route  shall  file,  print  and  keep  open  to  public  inspec- 
tion as  aforesaid,  the  separately  established  rates,  fares  and 
charges  applied  to  the  through  transportation.  The  schedules 
printed  as  aforesaid  by  any  such  common  carrier  shall  plainly 
state  the  places f'^  between  which  property  and  passengers  will 

♦Section  6  has  been  entirely  re-arranged  by  the  Act  approved  June 
aa  1906. 

m  Words  "upon  its  railroad"  omitted. 
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be  carried,  and  shall  contain  the  classification  of  freight  in 
force,  and  shall  also  state  separately  all  terminal  charges, 
storage  charges,  icing  charges,  and  all  other  charges  which  the 
Commission  may  require,  all  privileges  or  facilities  granted  or 
allowed  and  any  rules  or  regulations  which  in  any  wise  change, 
aflFect,  or  determine  any  part  or  the  aggregate  of  such  afore- 
said rates,  fares,  and  charges,  or  the  value  of  the  service  ren- 
dered to  the  passenger,  shipper,  or  consignee.  Such  schedules 
shall  be  plainly  printed  in  large  type,  and  copies  for  the  use 
of  the  public  shall  be  kept  posted  in  two  public  and  conspicu- 
ous places  in  every  depot,  station,  or  office  of  such  carrier 
where  passengers  or  freight,  respectively,  are  received  for 
transportation,  in  such  form  that  they  shall  be  accessible  to 
the  public  and  can  be  conveniently  inspected.  The  provisions 
of  this  section  shall  apply  to  all  traffic,  transportation,  and 
facilities  defined  in  this  Act. 

Sec.  6.  Commerce  Act  Continued  —  Rates  Through  For- 
eign Country. —  Any  common  carrier  subject  to  the  provisions 
of  this  Act  receiving  freight  in  the  United  States  to  be  carried 
through  a  foreign  country  to  any  place  in  the  United  States 
shall  also  in  like  manner  print  and  keep  open  to  public  inspec- 
tion, at  every  depot  or  office  where  such  freight  is  received 
for  shipment,  schedules  showing  the  through  rates  established 
and  charged  by  such  common  carrier  to  all  points  in  the  United 
States  beyond  the  foreign  country  to  which  it  accepts  freight 
for  shipment ;  and  any  freight  shipped  from  the  United  States 
through  a  foreign  country  into  the  United  States  the  through 
rate  on  which  shall  not  have  been  made  public,  as  required 
by  this  Act,  shall,  before  it  is  admitted  into  the  United  States 
from  said  foreign  country,  be  subject  to  customs  duties  as  if 
said  freight  were  of  foreign  production. 

Sec.  6.  Commerce  Act  Continued  —  Change  of  Rates 
must  be  on  Notice. — No  change  shall  be  made  in  the  rates, 
fares,  and  charges  or  joint  rates,  fares,  and  charges  which  have 
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been  £led  and  published  by  any  common  carrier  in  compliance 
with  the  requirements  of  this  section,  except  after  thirty  days' 
notice  to  the  Commission  and  to  the  public  published  as  afore- 
said, which  shall  plainly  state  the  changes  proposed  to  be  made 
in  the  schedule  then  in  force  and  the  time  when  the  changed* 
rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed 
changes  shall  be  shown  by  printing  new  schedules,  or  shall 
be  plainly  indicated  upon  the  schedules  in  force  at  the  time  and 
kept  open  to  public  inspection :  Provided,  That  the  Commission 
may,  in  its  discretion  and  for  good  cause  shown,  allow  changes 
upon  less  than  the  notice  herein  specified,  or  modify  the  re- 
quirements of  this  section  in  respect  to  publishing,  posting,  and 
filing  of  tariffs,  either  in  particular  instances  or  by  a  general 
order  applicable  to  special  or  peculiar  circumstances  or 
conditions. 

Sec.  6.  Commerce  Act  Continued  —  Provision  as  to  Joint 
Tariff  Rates. —  The  names  of  the  several  carriers  which  are 
parties  to  any  joint  tariff  shall  be  specified  therein,  and  each 
of  the  parties  thereto,  other  than  the  one  filing  the  same,  shall 
file  with  the  Commission  such  evidence  of  concurrence  therein 
or  acceptance  thereof  as  may  be  required  or  approved  by  the 
Commission,  and  where  such  evidence  of  concurrence  or  ac- 
ceptance is  filed  it  shall  not  be  necessary  for  the  carriers  filing 
the  same  to  also  file  copies  of  the  tariffs  in  which  they  are 
named  as  parties. 

Every  common  carrier  subject  to  this  Act  shall  also  file  with 
said  Commission  copies  of  all  contracts,  agreements,  or 
arrangements  with  other  common  carriers  in  relation  to  any 
traffic  affected  by  the  provisions  of  this  Act  to  which  it  may 
be  a  party. 

The  Commission  may  determine  and  prescribe  the  form  in 
which  the  schedules  required  by  this  section  to  be  kept  open 
to  public  inspection  shall  be  prepared  and  arranged  and  may 
change  the  form  from  time  to  time  as  shall  be  found  expedient 

♦Word  "  changed "   substituted   for   word   "  increased." 
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Sec.  6.  Commerce  Act  Continued  —  Publication  Condi- 
tion Precedent  —  Preference  Time  of  War. —  No  carrier, 
unless  otherwise  provided  by  this  Act,  shall  engage 
or  participate  in  the  transportation  of  passengers  or  property, 
as  defined  in  this  Act,  unless  the  rates,  fares,  and  charges  upon 
which  the  same  are  transported  by  said  carrier  have  been  Hied 
and  published  in  accordance  with  the  provisions  of  this  Act; 
nor  shall  any  carrier  charge  or  demand  or  collect  or  receive 
a  greater  or  less  or  different  compensation  for  such  transporta- 
tion of  passengers  or  property,  or  for  any  service  in  connec- 
tion therewith,  between  the  points  named  in  such  tariffs  than 
the  rates,  fares,  and  charges  which  are  specfied  in  the  tariff 
filed  and  in  effect  at  the  time;  nor  shall  any  carrier  refuftd  or 
remit  in  any  manner  or  by  any  device  any  portion  of  the  rates, 
fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or 
person  any  privileges  or  facilities  in  the  transportation  of  pas- 
sengers or  property,  except  such  as  are  specified  in  such  tariffs: 
Provided,  That  zvherever  the  word  "carrier"  occurs  in  this 
Act  it  shall  be  held  to  mean  "  common  carrier," 

That  in  time  of  war  or  threatened  war  preference  and 
precedence  shall,  upon  the  demand  of  the  President  of  the 
United  States,  be  given,  over  all  other  traffic,  to  the  transporta- 
tion of  troops  and  material  of  war,  and  carriers  shall  adopt 
every  means  within  their  control  to  facilitate  and  expedite  the 
military  traffic. 

That  section  one  of  the  Act  entitled  "  An  Act  to  further 
regulate  commerce  with  foreign  nations  and  among  the  States,*' 
approved  February  nineteenth,  1903,  be  amended,  so  as  to  read 
as  follows : 

Sec  I.  Elkins  Act  —  Liability  for  Acts  of  Agents  Re- 
ceivers, Trustees,  etc.  —  Imprisonment. —  That  anything 
done  or  omitted  to  be  done  by  a  corporation  common  carrier, 
subject  to  the  Act  to  regulate  commerce  and  the  Acts  amend- 
tory  thereof,  which,  if  done  or  omitted  to  be  done  by  any 
director  or  officer  thereof,  or  any  receiver,  trustee,  lessee, 
agent,  or  person  acting  for  or  employed  by  such  corporation. 
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would  constitute  a  msdemeanor  under  said  Acts  or  under  this 
Act,  shall  also  be  held  to  be  a  misdemeanor  committed  by  such 
corporation,  and  upon  conviction  thereof  it  shall  be  subject 
to  like  penalties  as  are  prescribed  in  said  Act  or  by  this  Act 
with  reference  to  such  persons,  except  as  such  penalties  are 
herein  changed.  The  willful  failure  upon  the  part  of  any 
carrier  subject  to  said  Acts  to  file  and  publish  the  tariffs  or 
rates  and  charges  as  required  by  said  Acts,  or  strictly  to  ob- 
serve such  tariffs  until  changed  according  to  law,  shall  be  a 
misdemeanor,  and  upon  conviction  thereof  the  corporation 
offending  shall  be  subject  to  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  twenty  thousand  dollars  for  each 
offense;  and  it  shall  be  unlawful  for  any  person,  persons,  or 
corporation  to  offer,  grant,  or  give,  or  to* solicit,  accept,  or 
receive  any  rebate,  concession,  or  discrimination  in  respect  to 
the  transportation  of  any  property  in  interstate  or  foreign  com- 
merce by  any  common  carrier  subject  to  said  Act  to  regulate 
commerce  and  the  Acts  amendatory  thereof  whereby  any  such 
property  shall  by  any  device  whatever  be  transported  at  a  less 
rate  than  that  named  in  the  tariffs  published  and  filed  by  such 
carrier,  as  is  required  by  said  Act  to  regulate  commerce  and 
the  Acts  amendatory  thereof,  or  whereby  any  other  advantage 
is  given  or  discrimination  is  practiced.  Every  person  or  cor- 
poration, whether  carrier  or  shipper,  who  shall,  knowingly, 
offer,  grant,  or  give,  or  solicit,  accept,  or  receive  any  such 
rebates,  concession,  or  discrimination  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than 
twenty  thousand  dollars:  Provided,  That  any  person,  or  any 
officer  or  director  of  any  corporation  subject  to  the  provisions 
of  this  Act,  or  the  Act  to  regulate  commerce  and  the  Acts 
amendatory  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or 
person  acting  for  or  employed  by  any  such  corporation,  who 
shall  be  convicted  as  aforesaid,  shall,  in  addition  to  the  fine 
herein  provided  for,  be  liable  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  exceeding  two  years,  or  both  such  fine 
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ond  imprisonment,  in  the  discretion  of  the  court.  Every  viola- 
tion of  this  section  shall  be  prosecuted  in  any  court  of  the 
United  States  having  jurisdiction  of  crimes  within  the  district 
in  which  such  violation  was  committed,  or  through  which  the 
transportation  may  have  been  conducted;  and  whenever  the 
offense  is  begun  in  one  jurisdiction  and  completed  in  another 
it  may  be  dealt  with,  inquired  of,  tried,  determined,  and  pun- 
ished in  either  jurisdiction  in  the  same  manner  as  if  the  offense 
had  been  actually  and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  section, 
the  act,  omission,  or  failure  of  any  officer,  agent,  or  other  per- 
son acting  for  or  employed  by  any  common  carrier,  or  shipper, 
acting  within  the  scope  of  his  employment,  shall  in  every  case 
be  also  deemed  to  be  the  act,  omission,  or  failure  of  such  car- 
rier or  shipper  as  well  as  that  of  the  person.  Whenever  any 
carrier  files  with  the  Interstate  Commerce  Commission  or  pub- 
lishes a  particular  rate  under  the  provisions  of  the  Act  to  regu- 
late commerce  or  Acts  amendatory  thereof,  or  participates  in 
any  rates  so  filed  or  published,  that  rate  as  against  such  carrier, 
its  ofiicers  or  agents,  in  any  prosecution  begun  under  this  Act 
shall  be  conclusively  deemed  to  be  the  legal  rate,  and  any 
departure  from  such  rate,  or  any  offer  to  depart  therefrom, 
shall  be  deemed  to  be  an  offense  under  this  section  of  this  Act. 

Sec.  I.  Elkins  Act  Continued  —  Rebates  —  Forfeiture  of 
three  times  Amount,  as  Additional  Penalty. —  Any  person, 
corporation,  or  company  who  shall  deliver  property  for  inter- 
state transportation  to  any  common  carrier,  subject  to  the  pro- 
visions of  this  Act,  or  for  whom  as  consignor  or  consignee,  any 
such  carrier  shall  transport  property  from  one  State,  Territory, 
or  the  District  of  Columbia  to  any  other  State,  Territory,  or 
the  District  of  Columbia,  or  foreign  country,  who  shall 
knowingly  by  employee,  agent,  officer,  or  otherwise,  directly 
or  indirectly,  by  or  through  any  means  or  device  whatsoever, 
receive  or  accept  from  such  common  carrier  any  sum  of  money 
or  any  other  valuable  consideration  as  a  rebate  or  offset  against 
the  regular  charges  for  transportation  of  such  property,  as 
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fixed  by  the  schedules  of  rates  provided  for  in  this  Act,  shall 
in  addition  to  any  penalty  provided  by  this  Act  forfeit  to  the 
United  States  a  sum  of  money  three  times  the  amount  of 
money  so  received  or  accepted  and  three  times  the  value  of 
any  other  consideration  so  received  or  accepted,  to  be  ascer- 
tained by  the  trial  court;  and  the  Attorney-General  of  the 
United  States  is  authorized  and  directed,  whenever  he  ha< 
reasonable  grounds  to  believe  that  any  such  person,  corpora- 
tion, or  company  has  knowingly  received  or  accepted  from  any 
such  common  carrier  any  sum  of  money  or  other  valuable  con- 
sideration as  a  rebate  or  offset  as  aforesaid,  to  institute  in  any 
court  of  the  United  States  of  competent  jurisdiction,  a  civil 
action  to  collect  the  said  sum  or  sums  so  forfeited  as  aforesaid ; 
and  in  the  trial  of  said  action  all  such  rebates  or  other  con- 
siderations so  received  or  accepted  for  a  period  of  six  years 
prior  to  the  commencement  of  the  action,  may  be  included 
therein,  and  the  amount  recovered  shall  be  three  times  the 
total  amount  of  money,  or  three  times  the  total  value  of  such 
consideration,  so  received  or  accepted,  or  both,  as  the  case  may 
be.*    {New  provision  added  by  Act  of  June  29,  1906.) 

Sec.  7.  Commerce  Act  —  Continuous  Carriage  from  Point 
of  Shipment  to  Point  of  Destination. —  That  it  shall  be  un- 
lawful for  any  common  carrier  subject  to  the  provisions  of 
this  act  to  enter  into  any  combination,  contract,  or  agreement, 
expressed  or  implied,  to  prevent,  by  change  of  time  schedule, 
carriage  in  different  cars,  or  ty  other  means  or  devices,  the 
carriage  of  freights  from  being  continuous  from  the  place  of 
shipment  to  the  place  of  destination;  and  no  break  of  bulk, 
stoppage,  or  interruption  made  by  such  common  carrier  shall 
prevent  the  carriage  of  freights  from  being  and  being  treated 
as  one  continuous  carriage  from  the  place  of  shipment  to  the 
place  of  destination,  unless  such  break,  stoppage,  or  interrup- 
tion was  made  in  good  faith  for  some  necessary  purpose,  and 
without  any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  any  of  the  provisions  of  this 
act. 

♦For  the  remaining  sections  of  the  Elkins  Act  (Sections  2,  3,  4  and 
5),  see  Snyder's  Interstate  Commerce  Act,  pages  135-138. 
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Sec.  8.  Commerce  Act  —  Liability  of  Carrier  in  Dam- 
ages.—  That  in  case  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  Bo,  cause  to  be  done,  or  permit  to  be 
done  any  act,  matter,  or  thing  in  this  act  prohibited  or  declared 
to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or  thing 
in  this  act  required  to  be  done,  such  common  carrier  shall  be 
liable  to  the  person  or  persons  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence  of  any  such  viola- 
tion of  the  provisions  of  this  act,  together  with  a  reasonable 
counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in  every  case 
of  recovery,  which  attorney's  fee  shall  be  taxed  and  collected 
as  part  of  the  costs  in  the  case. 

Sec.  g.  Commerce  Act  —  Remedy  of  Shipper  in  Alterna- 
tive by  Complaint  to  Commission  or  Suit  in  Federal  Court. 

— That  any  person  or  persons  claiming  to  be  damaged  by  any 
common  carrier  subject  to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Commission  as  hereinafter  provided  for, 
or  may  bring  suit  in  his  or  their  own  behalf  for  the  recovery 
of  the  damages  for  which  such  common  carrier  may  be  liable 
under  the  provisions  of  this  act,  in  any  district  or  circuit  court 
of  the  United  States  of  competent  jurisdiction;  but  such  per- 
son or  persons  shall  not  have  the  right  to  pursue  both  of  said 
remedies,  and  must  in  each  case  elect  which  one  of  the  two 
methods  of  procedure  herein  provided  for  he  or  they  will 
adopt.  In  any  such  action  brought  for  the  recovery  of  dam- 
ages the  court  before  which  the  same  shall  be  pending  may 
compel  any  director,  officer,  receiver,  trustee,  or  agent  of  the 
corporation  or  company  defendant  in  such  suit  to  attend,  ap- 
pear, and  testify  in  such  case,  and  may  compel  the  production 
of  the  books  and  papers  of  such  corporation  or  company  party 
to  any  such  suit ;  the  claim  that  any  such  testimony  or  evidence 
may  tend  to  criminate  the  person  giving  such  evidence  shall 
not  excuse  such  witness  from  testifying,  but  such  evidence  or 
testimony  shall  not  be  used  against  such  person  on  the  trial 
of  any  criminal  proceeding. 

Sec.  10.  Conunerce  Act  —  Criminal  Liability  of  Carrier. — . 

That  any  common  carrier  subject  to  the  provisions  of  this  act, 
or,  whenever  such  common  carrier  is  a  corporation,  any  direc- 
tor or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or 
person,  acting  for  or  employed  by  such  corporation,  who,  alone 
or  with  any  other  corporation,  company,  person,  or  party,  shall 
willfully  do  or  cause  to  be  done,  or  shall  willingly  suffer  or 

Cermit  to  be  done,  any  act,  matter,  or  thing  in  this  act  pro- 
ibited  or  declared  to  be  unlawful,  or  who  shall  aid  or  abet 
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therein,  or  shall  willfully  omit  or  fail  to  do  any  act,  matter,  or 
thing  in  this  act  required  to  be  done,  or  shall  cause  or  willingly 
suffer  or  permit  any  act,  matter,  or  thing  so  directed  or  re- 
quired by  this  act  to  be  done  not  to  be  so  done,  or  shall  aid 
or  abet  any  such  omission  or  failure,  or  shall  be  guilty  of  any 
infraction  of  this  act,  or  shall  aid  or  abet  therein,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof  in  any  district  court  of  the  United  States  within  the 
jurisdiction  of  which  such  offense  was  committed,  be  subject 
to  a  fine  of  not  to  exceed  five  thousand  dollars  for  each 
offense  :*  [Provided,  That  if  the  offense  for  which  any  person 
shall  be  convicted  as  aforesaid  shall  be  an  unlawful  discrimina- 
tion in  rates,  fares,  or  charges,  for  the  transportation  of  pas- 
sengers or  property,  such  person  shall,  in  addition  to  the  fine 
hereinbefore  provided  for,  be  liable  to  imprisonment  in  the 
penitentiary  for  a  term  of  not  exceeding  two  years,  or  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court.] 

Sec.  10.  Commerce  Act  Continued  —  Criminal  Liability 
of  Carrier  for  False  Bills,  Weights  or  Classification. —  Any 
common  carrier  subject  to  the  provisions  of  this  act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  officer  or  agent 
thereof,  or  any  person  acting  for  or  employed  by  such  cor- 
poration, who,  by  means  of  false  billing,  false  classification, 
false  weighing,  or  false  report  of  weight,  or  by  any  other 
device  or  means,  shall  knowingly  and  wilfully  assist,  or  shall 
willingly  suffer  or  permit,  any  person  or  persons  to  obtain 
transportation  for  property  at  less  than  the  regular  rates  then 
established  and  in  force  on  the  line  of  transportation  of  such 
common  carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United  States 
of  competent  jurisdiction  within  the  district  in  which  such 
offense  was  committed,  be  subject  to  a  fine  of  not  exceeding 
five  thousand  dollars,!  [or  imprisonment  in  the  penitentiary 
for  a  term  of  not  exceeding  two  years,  or  both,  in  the  dis- 
cretion of  the  court,  for  each  offense.] 

♦The  penalty  of  imprisonment  which  was  abolished  by  Sec.  i  of  the 
Elkins  Act,  approved  February  19,  1903,  was  restored  by  the  amendment 
of  that  section  by  the  Act  approvecf  June  29,  1906.  The  imprisonment 
penalty  as  restored  seems  to  relate  only  to  the  crime  of  rebating.  See 
Elkins  Act,  Sec.  i,  as  amended  under  Sec.  6  of  the  G>mmerce  Act, 
ante,  page  11.  For  original  Elkins  Act,  Sec.  i,  sec  Snyder  Interstate 
Commerce  Act,  page  13^. 

tThc  penalty  of  imprisonment  was  abolished  by  Sec.  i  of  the  Elkins 
Act,  approved  February  19,  1903,  which  declared  that  "  no  penalty  shall 
be  imposed  on  the  convicted  party,  other  than  the  fine  prescribed  by 
law,  imprisonment  wherever  now  prescribed  as  part  of  the  penalty  being 
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Sec.  lo.  CcMiunerce  Act  Continued  —  Criminal  lAMMtf 
of  Shipper  for  False  Bills,  Weights  or  Classification w  Any 
person  and  any  officer  or  agent  of  any  corporation  or  company 
who  shall  deliver  property  for  transportation  to  any  common 
carrier,  subject  to  the  provisions  of  this  act,  or  for  whom  as 
consignor  or  consignee  any  such  carrier  shall  transport  prop* 
crty,  who  shall  knowingly  and  wilfully,  by  false  billing,  false 
classification,  false  weighing,  false  representation  of  the  contents 
of  the  package,  or  false  report  of  weight,  or  by  any  other  device 
or  means,  whether  with  or  without  the  consent  or  connivance 
of  the  carrier,  its  agent  or  agents,  obtain  transportation  for 
such  property  at  less  than  the  regular  rates  then  established 
and  in  force  on  the  line  of  transportation,  shall  be  deemed 
guilty  of  fraud,  which  is  hereby  declared  to  be  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  competent  jurisdiction  within  the  district  in  which 
such  offense  was  committed,  be  subject  for  each  offense  to  a 
fine  of  not  exceeding  five  thousand  dollars*  [or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or 
both,  in  the  discretion  of  the  court] . 

Sec.  lo.  Conmierce  Act  Continued  —  Joint  and  Several 
Criminal  Liability  of  Shipper  and  Carrier. —  If  any  such 
person,  or  any  officer  or  agent  of  any  such  corporation  or  com- 
pany, shall,  by  payment  of  money  or  other  thing  of  value, 
solicitation,  or  otherwise,  induce  any  common  carrier  subject 
to  the  provisions  of  this  act,  or  any  of  its  officers  or  agents,  to 
discriminate  unjustly  in  his,  its,  or  their  favor  as  against  any 


hereby  abolished."  See  Elkins  Act,  Snyder's  Interstate  Commerce  Act, 
page  134. 

Section  i  of  the  Elkins  Act  was  amended  by  the  Act  of  June  29,  1906, 
and  the  portion  of  the  section  abolishing  imprisonment  was  omitted, 
and  a  clause  inserted  therein  making  violations  of  the  Elkins  Act  and 
certain  parts  of  the  Commerce,  punishable  by  imprisonment,  or  by 
fine,  or  by  both  fine  and  imprisonment  The  imprisonment  penalty  as 
restored,  however,  seems  to  relate  only  to  the  crime  of  rebating.  See 
Elkins  Act,  Sec.  i,  as  amended  under  Sec  6  of  the  Commerce  Act, 
ante,  page  11. 

♦The  penalty  of  imprisonment  was  abolished  by  Sec.  i  of  the  Elkins 
Act,  approved  February  19,  1903,  which  declares  that  "  no  penalty  shall 
be  imposed  on  the  convicted  party,  other  than  the  fine  prescribed  by 
law,  imprisonment  wherever  now  prescribed  as  part  of  the  penalty  being 
hereby  abolished."  See  Elkins  Act,  Snyder's  Interstate  Commerce  Act, 
page  134. 

Section  i  of  the  Elkins  Act  was  amended  June  29,  1906,  and  the 
penalty  of  imprisonment  was  restored  as  therein  provided,  but  seems  to 
relate  only  to  the  crime  of  rebating.  See  Elkins  Act,  Sec  i,  as 
amended,  ante,  page  11. 
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Other  consignor  or  consignee  in  the  transportation  of  property, 
or  shall  aid  or  abet  any  common  carrier  in  any  such  unjust  dis- 
crimination, such  person,  or  such  officer  or  agent  of  such  cor- 
poration or  company,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  competent  jurisdiction  within  the  district  in  which 
such  offense  was  committed,  be  subject  to  a  fine  of  not  ex- 
ceeding five  thousand  dollars,*  [or  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court,]  for  each  offense ;  and  such  person, 
corporation,  or  company  shall  also,  together  with  said  common 
carrier,  be  liable,  jointly  or  severally,  in  an  action  on  the  case 
to  be  brought  by  any  consignor  or  consignee  discriminated 
against  in  any  court  of  the  United  States  of  competent  jurisdic- 
tion for  all  damages  caused  by  or  resulting  therefrom,  {/^s 
amended  March  2,  1889.) 

Sec.  II.  Commerce  Act  —  Interstate  Commerce  Com- 
mission Created — That  a  Commission  is  hereby  created 
and  established  to  be  known  as  the  Inter-State  Commerce  Com- 
mission, which  shall  be  composed  of  five  Commissioners,!  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Commissioners  first  appointed 
under  this  act  shall  continue  in  office  for  the  term  of  two,  three, 
four,  five,  and  six  years,  respectively,  from  the  first  day  of 
January,  anno  Domini  eighteen  hundred  and  eighty-seven,  the 
term  of  each  to  be  designated  by  the  President ;  but  their  suc- 
cessors shall  be  appointed  for  terms  of  six  years,  except  that 
any  person  chosen  to  fill  a  vacancy  shall  be  appointed  only 
for  the  unexpired  time  of  the  Commissioner  whom  he  shall 
succeed.  Any  Commissioner  may  be  removed  by  the  President 
for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  Not 
more  than  three  of  the  Commissioners  shall  be  appointed  from 
the  same  political  party.    No  person  in  the  employ  of  or  hold- 


♦  The  penalty  of  imprisonment  was  abolished  by  the  Elkins  Act,  Sec.  i, 
approved  February  19,  1903,  which  declared  that  "  no  penalty  shall  be 
imposed  on  the  convicted  party,  other  than  the  fine  prescribed  by  law, 
imprisonment  wherever  now  prescribed  as  part  of  the  penalty  being 
hereby  abolished."  See  Elkins  Act,  Snyder's  Interstate  Commerce  Act, 
page  134. 

Section  i  of  the  Elkins  Act  was  amended  by  the  Act  of  June  29,  1906. 
and  the  penalty  of  imprisonment  was  restored  as  therein  provided,  but 
seems  to  relate  only  to  the  crime  of  rebating.  See  Elkins  Act,  Sec.  i, 
as  amended,  ante,  page  11. 

t  Increased  to  seven  Commissioners,  and  terms  of  office  extended  to 
seven  years,  by  Section  24  of  the  Act,  being  a  new  section  added  by  Act 
of  June  29,  1906.    Sec  Section  24,  infra,  page  37- 
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ing  any  official  relation  to  any  common  carrier  subject  to  the 
provisions  of  this  act,  or  owning  stock  or  bonds  thereof,  or 
who  is  in  any  manner  pecuniarily  interested  therein,  shall  enter 
upon  the  duties  of  or  hold  such  office.  Said  Commissioners 
shall  not  engage  in  any  other  business,  vocation,  or  employ- 
ment. No  vacancy  in  the  Commission  shall  impair  the  right  of 
the  remaining  Commissioners  to  exercise  all  the  powers  of 
the  Commission. 

Sec.  12.  Commerce  Act  —  Ccmimissicm  may  Prosecute 
through  United  States  District  Attorney. —  That  the  Com- 
mission hereby  created  shall  have  authority  to  inquire  into  the 
management  of  the  business  of  all  common  carriers  subject  to 
the  provisions  of  this  act,  shall  keep  itself  informed  as  to  the 
manner  and  method  in  which  the  same  is  conducted,  and  shall 
have  the  right  to  obtain  from  such  common  carriers  full  and 
complete  information  necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  the  objects  for  which  it  was 
created ;  and  the  Commission  is  hereby  authorized  and  required 
to  execute  and  enforce  the  provisions  of  this  act;  and,  upon 
the  request  of  the  Commission,  it  shall  be  the  duty  of  any 
district  attorney  of  the  United  States  to  whom  the  Commission 
may  apply  to  institute  in  the  proper  court  and  to  prosecute 
under  the  direction  of  the  Attorney-General  of  the  United 
States  all  necessary  proceedings  for  the  enforcement  of  the 
provisions  of  this  act  and  for  the  punishment  of  all  violations 
thereof,  and  the  costs  and  expenses  of  such  prosecution  shall 
be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts 
of  the  United  States ;  and  for  the  purposes  of  this  act  the  Com- 
mission shall  have  power  to  require,  by  subpoena,  the  attend- 
ance and  testimony  of  witnesses  and  the  production  of  all 
books,  papers,  tariffs,  contracts,  agreements,  and  documents 
relating  to  any  matter  under  investigation. 

Sec.  12.  Commerce  Act  Continued  —  Witnesses  —  At- 
tendance Compulsory. —  Such  attendance  of  witnesses,  and 
the  production  of  such  doaimentary  evidence,  may  be  required 
from  any  place  in  the  United  States,  at  any  designated  place 
of  hearing.  And  in  case  of  disobedience  to  a  subpoena  the 
Commission,  or  any  party  to  a  proceeding  before  the  Com- 
mission, may  invoke  the  aid  of  any  court  of  the  United  States 
in  requiring  the  attendance  and  testimony  of  witnesses  and 
the  production  of  books,  papers,  and  documents  under  the  pro- 
visions of  this  section. 

Sec.  12.  Commerce  Act  Continued  —  Penalty  for  Dis- 
obedience  of  Witness, —  And   any   circuit   courts  of  the 
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United  States  within  the  jurisdiction  of  which  such  inquiry  is 
carried  on  may,  in  case  of  contumacy  or  refusal  to  obey  a 
subpoena  issued  to  any  common  carrier  subject  to  the  pro- 
visions of  this  act^  or  other  person,  issue  an  order  requiring 
such  common  carrier  or  other  person  to  appear  before  said 
Commission  (and  produce  books  and  papers  if  so  ordered) 
and  give  evidence  touching  the  matter  in  question;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished  by 
such  court  as  a  contempt  thereof.  The  claim  that  any  such 
testimony  or  evidence  may  tend  to  criminate  the  person  giving 
such  evidence  shall  not  excuse  such  witness  from  testifying; 
but  such  evidence  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding. 

Sec.  12.  Conunerce  Act  Continued  —  Testimony  Taken 
by  Deposition— The  testimony  of  any  witness  may  be 
taken,  at  the  instance  of  a  party,  in  any  proceeding  or  investiga- 
tion depending  before  the  Commission,  by  deposition,  at  any 
time  after  a  cause  or  proceeding  is  at  issue  on  petition  and 
answer.  The  Commission  may  also  order  testimony  to  be 
taken  by  deposition  in  any  proceeding  or  investigation  pending 
before  it,  at  any  stage  of  such  proceeding  or  investigation. 
Such  depositions  may  be  taken  before  any  judge  of  any  court 
of  the  United  States,  or  any  commissioner  of  a  circuit,  or  any 
clerk  of  a  district  or  circuit  court,  or  any  chancellor,  justice, 
or  judge  of  a  supreme  or  superior  court,  mayor  or  chief  magis- 
trate of  a  city,  judge  of  a  county  court,  or  court  of  common 
pleas  of  any  of  the  United  States,  or  any  notary  public,  not 
being  of  counsel  or  attorney  to  either  of  the  parties,  nor  inter- 
ested in  the  event  of  the  proceeding  or  investigation.  Reason- 
able notice  must  first  be  given  in  writing  by  the  party  or  his 
attorney  proposing  to  take  such  deposition  to  the  opposite  party 
or  his  attorney  of  record,  as  either  may  be  nearest,  which  notice 
shall  state  the  name  of  the  witness  and  the  time  and  place  of 
the  taking  of  his  deposition.  Any  person  may  be  compelled 
to  appear  and  depose,  and  to  produce  documentary  evidence, 
in  the  same  manner  as  witnesses  may  be  compelled  to  appear 
and  testify  and  produce  documentary  evidence  before  the  Com- 
mission as  hereinbefore  provided. 

Sec.  12.  Commerce  Act  Continued  —  Deposition,  how 
Taken. —  Every  person  deposing  as  herein  provided  shall  be 
cautioned  and  sworn  (or  affirm,  if  he  so  request)  to  testify 
the  whole  truth,  and  shall  be  carefully  examined.  His  testi- 
mony shall  be  reduced  to  writing  by  the  magistrate  taking  the 
deposition,  or  under  his  direction,  and  shall,  after  it  has  been 
reduced  to  writing,  be  subscribed  by  the  deponent. 
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Sec.  13.  Commerce  Act  Continued  —  Foreign  Witnesses 
—  Fees. —  If  a  witness  whose  testimony  may  be  desired  to 
be  taken  by  deposition  be  in  a  foreign  country,  the  deposition 
may  be  taken  before  an  officer  or  person  designated  by  the 
Commission,  or  agreed  upon  by  the  parties  by  stipulation  in 
writing  to  be  filed  with  the  Commission.  All  depositions  must 
be  promptly  filed  with  the  Commission. 

Witnesses  whose  depositions  are  taken  pursuant  to  this  act, 
and  the  magistrate  or  other  officer  taking  the  same,  shall 
severally  be  entitled  to  the  same  fees  as  are  paid  for  like 
services  in  the  courts  of  the  United  States.  (As  amended 
March  2,  1889,  and  February  10,  1891.) 

Sec.  13.  Commerce  Act  —  Complaint  to  Commission, 
How  Made  —  Investigations,  How  Conducted. —  That  any 
person,  firm,  corporation,  or  association,  or  any  mercantile, 
agricultural,  or  manufacturing  society,  or  any  body  politic  or 
municipal  organization  complaining  of  an)rthing  done  or 
omitted  to  be  done  by  any  common  carrier  subject  to  the  pro- 
visions of  this  act  in  contravention  of  the  provisions  thereof 
may  apply  to  said  Commission  by  petition,  which  shall  briefly 
state  the  facts;  whereupon  a  statement  of  the  charges  thus 
made  shall  be  forwarded  by  the  Commission  to  such  common 
carrier,  who  shall  be  called  upon  to  satisfy  the  complaint  or  to 
answer  the  same  in  writing  within  a  reasonable  time,  to  be 
specified  by  the  Commission.  If  such  common  carrier,  within 
the  time  specified,  shall  make  reparation  for  the  injury  alleged 
to  have  been  done,  said  carrier  shall  be  relieved  of  liability  to 
the  complainant  only  for  the  particular  violation  of  law  thus 
complained  of.  If  such  carrier  shall  not  satisfy  the  complaint 
within  the  time  specified,  or  there  shall  appear  to  be  any  reason- 
able ground  for  investigating  said  complaint,  it  shall  be  the 
duty  of  the  Commission  to  investigate  the  matters  complained 
of  in  such  manner  and  by  such  means  as  it  shall  deem  proper. 

Sec.  13.  Commerce  Act  Continued  —  Complaints  by  State 
Railroad  Commissions- — Said  Commission  shall  in  like 
manner  investigate  any  complaint  forwarded  by  the  railroad 
commissioner  or  railroad  commission  of  any  State  or  Territory, 
at  the  request  of  such  commissioner  or  commission,  and  may 
institute  any  inquiry  on  its  own  motion  in  the  same  manner 
and  to  the  same  effect  as  though  complaint  had  been  made. 

No  complaint  shall  at  any  time  be  dismissed  because  of  the 
absence  of  direct  damage  to  the  complainant. 

Sec.  14.  Conunerce  Act  —  Reports  and  Finding  of  Com- 
mission shall  be  Evidence. —  That  whenever  an  investiga- 
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tion  shall  be  made  by  said  Commission,  it  shall  be  its  duty  to 
make  a  report  in  writing  in  respect  thereto,  which  shall  state 
the  conclusions  of  the  Commission,  together  with  its  decision, 
order,  or  requirement  in  the  premises;  and  in  case  damages 
are  awarded  such  report  shall  include  the  findings  of  fact  on 
which  the  award  is  made. 

All  reports  of  investigations  made  by  the  Commission  shall 
be  entered  of  record,  and  a  copy  thereof  shall  be  furnished  to 
the  party  who  may  have  complained,  and  to  any  common 
carrier  that  may  have  been  complained  of. 

The  Commission  may  provide  for  the  publication  of  its 
reports  and  decisions  in  such  form  and  manner  as  may  be  best 
adapted  for  public  information  and  use,  and  such  authorized 
publications  shall  be  competent  evidence  of  the  reports  and 
decisions  of  the  Commission  therein  contained  in  all  courts  of 
the  United  States  and  of  the  several  States  without  any  further 
proof  or  authentication  thereof.  The  Commission  may  also 
cause  to  be  printed  for  early  distribution  its  annual  reports. 
(First  Paragraph  rearranged  by  Act  of  June  29,  1906.) 

Sec.  15.  Commerce  Act  —  Commission  May  Fix  Rates. — 
That  the  Commission  is  authorized  and  empowered,  and  it 
shall  be  its  duty,  whenever,  after  full  hearing  upon  a  complaint 
made  as  provided  in  section  thirteen  of  this  Act,  or  upon  com- 
plaint of  any  common  carrier,  it  shall  be  of  the  opinion  that 
any  of  the  rates,  or  charges  whatsoever,  demanded,  charged, 
or  collected  by  any  common  carrier  or  carriers,  subject  to  the 
provisions  of  this  Act,  for  the  transportation,  of  persons  or 
property  as  defined  in  the  first  section  of  this  Act,  or  that  any 
regulations  or  practices  whatsoever  of  such  carrier  or  carriers 
affecting  such  rates,  are  unjust  or  unreasonable,  or  unjustly 
discriminatory,  or  unduly  preferential  or  prejudicial,  or  other- 
wise in  violation  of  any  of  the  provisions  of  this  Act,  to  deter- 
mine and  prescribe  what  will  be  the  just  and  reasonable  rate 
or  rates,  charge  or  charges,  to  be  thereafter  observed  in  such 
case  as  the  maximum  to  be  charged :  and  what  regulation  or 
practice  in  respect  to  such  transportation  is  just,  fair,  and 
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reasonable  to  be  thereafter  followed;  and  to  make  an  order 
that  the  carrier  shall  cease  and  desist  from  such  violation^  to 
the  extent  to  which  the  Commission  find  the  same  to  exist,  and 
shall  not  thereafter  publish,  demand,  or  collect  any  rate  or 
charge  for  such  transportation  in  excess  of  the  maximum  rate 
or  charge  so  prescribed,  and  shall  conform  to  the  regulation  or 
practice  so  prescribed.  (Rearranged  and  power  to  Hx  rates 
added  by  Act  of  June  29,  1906.) 

Sec.  15.  Commerce  Act  Continued  —  When  Order  of 
Commission  takes  Effect  —  Supplemental  Order,  Joint 
Rates. — ^.All  orders  of  the  Commission,  except  orders  for 
the  payment  of  money,  shall  take  effect  within  such  reasonable 
time,  not  less  than  thirty  days,  and  shall  continue  in  force  for 
such  period  of  time,  not  exceeding  two  years,  as  shall  be  pre- 
scribed in  the  order  of  the  Commission,  unless  the  same  shall 
be  suspended  or  modified  or  set  aside  by  the  Commission  or  be 
suspended  or  set  aside  by  a  court  of  competent  jurisdiction. 
Whenever  the  carrier  or  carriers,  in  obedience  to  such  order 
of  the  Commission  or  otherwise,  in  respect  to  joint  rates,  fare^, 
or  charges,  shall  fail  to  agree  among  themselves  upon  the  ap- 
portionment or  division  thereof,  the  Commission  may  after 
hearing  make  a  supplemental  order  prescribing  the  just  and 
reasonable  proportion  of  such  joint  rate  to  be  received  by  each 
carrier  party  thereto,  which  order  shall  take  effect  as  a  part  of 
the  original  order.  {New  provision  added  by  Act  of  June  29, 
1906.) 

The  Commission  may  also,  after  hearing  on  a  complaint, 
establish  through  routes  and  joint  rates  as  the  maximum  to 
be  charged  and  prescribe  the  division  of  such  rates  as  herein- 
before provided,  and  the  terms  and  conditions  under  which 
such  through  routes  shall  be  operated,  when  that  may  be  neces- 
sary to  give  effect  to  any  provision  of  this  Act,  and  the  carriers 
complained  of  have  refused  or  neglected  to  voluntarily  establish 
such  through  routes  and  joint  rates,  provided  no  reasonable 
or  satisfactory  through  route  exists,  and  this  provision  shall 
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apply  when  one  of  the  connecting  carriers  is  a  water  line. 
{New  Provision  added  by  Act  of  June  29,  1906.) 

Sec.  15.  Commerce  Act  Continued  —  Pa3rment  by  Car- 
rier for  Services  and  Instrumentalities. —  If  the  owner  of 
property  transported  under  this  Act  directly  or  indirectly  ren- 
ders any  service  connected  with  such  transportation,  or  fur- 
nishes any  instrumentality  used  therein,  the  charge  and  allow- 
ance therefor  shall  be  no  more  than  is  just  and  reasonable,  and 
the  Commission  may,  after  hearing  on  a  complaint,  determine 
what  is  a  reasonable  charge  as  the  maximum  to  be  paid  by  the 
carrier  or  carriers  for  the  service  so  rendered  or  for  the  use 
of  the  instrumentality  so  furnished,  and  fix  the  same  by  ap- 
propriate order,  which  order  shall  have  the  same  force  and 
effect  and  be  enforced  in  like  manner  as  the  orders  above 
provided  for  in  this  section. 

The  foregoing  enumeration  of  powers  shall  not  exclude  any 
power  which  the  Commission  would  otherwise  have  in  the 
making  of  an  order  under  the  provisions  of  this  Act.  {Neui 
Provision  added  by  Act  of  June  29,  1906.) 

Sec.  16.  Commerce  Act  —  Order  for  Damages,  how  En- 
forced —  Findings  of  Commission  Prima  Facie  Evidence.— 
That  if,  after  hearing  on  a  complaint  made  as  provided  in 
section  thirteen  of  this  Act,  the  Commission  shall  determine 
that  any  party  complainant  is  entitled  to  an  award  of  damages 
under  the  provisions  of  this  Act  for  a  violation  thereof,  the 
Commission  shall  make  an  order  directing  the  carrier  to  pay 
to  the  complainant  the  sum  to  which  he  is  entitled  on  or  before 
a  day  named. 

If  a  carrier  does  not  comply  with  an  order  for  the  payment 
of  money  within  the  time  limit  in  such  order,  the  complainant, 
or  any  person  for  whose  benefit  such  order  was  made,  may 
file  in  the  circuit  court  of  the  United  States  for  the  district  in 
which  he  resides  or  in  which  is  located  the  principal  operating 
office  of  the  carrier,  or  through  which  the  road  of  the  carrier 
runs,  a  petition  setting  forth  briefly  the  causes  for  which  he 
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claims  damages,  and  the  order  of  the  Commission  in  the 
premises.  Such  suit  shall  proceed  in  all  respects  like  other 
civil  suits  for  damages,  except  that  on  the  trial  of  such  suit 
the  findings  and  order  of  the  Commission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated,  and  except  that  the  peti- 
tioner shall  not  be  liable  for  costs  in  the  circuit  court  nor  for 
costs  at  any  subsequent  stage  of  the  proceedings  unless  they 
accrue  upon  his  appeal.  If  the  petitioner  shall  finally  prevail 
he  shall  be  allowed  a  reasonable  attorney's  fee,  to  be  taxed  and 
collected  as  a  part  of  the  costs  of  the  suit.  (Rearranged  by 
Act  of  June  29,  1906.) 

Sec.  16.  Commerce  Act  Continued  —  Damage  Claims  to 
be  Filed  within  two  Years. —  All  complaints  for  the  recov- 
ery of  damages  shall  be  filed  with  the  Commission  within  two 
years  from  the  time  the  cause  of  action  accrues,  and  not  after, 
and  a  petition  for  the  enforcement  of  an  order  for  the  pajmient 
of  money  shall  be  filed  in  the  circuit  court  within  one  year  from 
the  date  of  the  order,  and  not  after:  Provided,  That  claims 
accrued  prior  to  the  passage  of  this  Act  may  be  presented 
within  one  year.  (New  Provision  added  by  Act  of  June  29, 
1906.) 

Sec.  16.  Commerce  Act  Continued  —  Damage  Claims  — 
Parties* —  In  such  suits  all  parties  in  whose  favor  the 
Commission  may  have  made  an  award  for  damages  by  a  single 
order  may  be  joined  as  plaintiffs,  and  all  of  the  carriers  parties 
to  such  order  awarding  such  damages  may  be  joined  as  defend- 
ants, and  such  suit  may  be  maintained  by  such  joint  plaintiffs 
and  against  such  joint  defendants  in  any  district  where  any  one 
of  such  joint  plaintiffs  could  maintain  such  suit  against  any 
one  of  such  joint  defendants;  and  service  of  process  against 
any  one  of  such  defendants  as  may  not  be  found  in  the  district 
where  the  suit  is  brought  may  be  made  in  any  district  where 
such  defendant  carrier  has  its  principal  operating  office.  In 
case  of  such  joint  suit  the  recovery,  if  any,  may  be  by  judgment 
in  favor  of  any  one  of  such  plaintiffs,  against  the  defendant 
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found  to  be  liable  to  such  plaintiff.  (Rearranged  by  Act  of 
June  29,  1906.) 

Sec.  16.  Commerce  Act  Continued  —  Order  —  How 
Served — Modification,  or  Suspension  of. —  Every  order  of  the 
Commission  shall  be  forthwith  served  by  mailing  to  any  one  of 
the  principal  officers  or  agents  of  the  carrier  at  his  usual  place 
of  business  a  copy  thereof ;  and  the  registry  mail  receipt  shall 
be  prima  facie  evidence  of  the  receipt  of  such  order  by  the 
carrier  in  due  course  of  mail. 

The  Commission  shall  be  authorized  to  suspend  or  modify 
its  orders  upon  such  notice  and  in  such  manner  as  it  shall  deem 
proper. 

It  shall  be  the  duty  of  every  common  carrier,  its  agents  and 
employees,  to  observe  and  comply  with  such  orders  so  long  as 
the  same  shall  remain  in  effect.  (Rearranged  by  Act  of  June 
29,  1906.) 

Sec.  16.  Commerce  Act  Continued  —  Orders  how  En- 
forced —  Penalties  and  Forfeitures. —  Any  carrier,  any 
officer,  representative,  or  agent  of  a  carrier,  or  any  receiver, 
trustee,  lessee,  or  agent  of  either  of  them,  who  knowingly  fails 
or  neglects  to  obey  any  order  made  under  the  provisions  of 
section  iSfteen  of  this  Act,  shall  forfeit  to  the  United  States 
the  sum  of  five  thousand  dollars  for  each  offense.  Every  dis- 
tinct violation  shall  be  a  separate  offense,  and  in  case  of  a 
continuing  violation  each  day  shall  be  deemed  a  separate  of- 
fense. 

The  forfeiture  provided  for  in  this  Act  shall  be  payable  into 
the  Treasury  of  the  United  States,  and  shall  be  recoverable  in 
a  civil  suit  in  the  name  of  the  United  States,  brought  in  the 
district  where  the  carrier  has  its  principal  operating  office,  or 
in  any  district  through  which  the  road  of  the  carrier  runs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  under 
the  direction  of  the  Attorney-General  of  the  United  States,  to 
prosecute  for  the  recovery  of  forfeitures.  The  costs  and  ex- 
penses of  such  prosecution  shall  be  paid  out  of  the  appropria- 


26  COMMEBGB  ACT 8EG.    16. 

tion  for  the  expenses  of  the  courts  of  the  United  States.  The 
Commission  may,  with  the  consent  of  the  Attorney-General, 
employ  special  counsel  in  any  proceeding  under  this  Act,  paying 
the  expenses  of  such  emplojrment  out  of  its  own  appropriation. 
{New  Provision  added  by  Act  of  June  29,  1906.) 

Sec.  16.  Commerce  Act  Continued  —  When  Orders  En- 
force by  Injunction. —  If  any  carrier  fails  or  neglects  to 
obey  any  order  of  the  Commission,  other  than  for  the  pay- 
ment of  money,  while  the  same  is  in  effect,  any  party  in- 
jured thereby,  or  the  Commission  in  its  own  name,  may 
apply  to  the  circuit  court  in  the  district  where  such  carrier 
has  its  principal  operating  office,  or  in  which  the  violation 
or  disobedience  of  such  order  shall  happen,  for  an  enforce- 
ment of  such  order.  Such  application  shall  be  by  peti- 
tion, which  shall  state  the  substance  of  the  order  and 
the  respect  in  which  the  carrier  has  failed  of  obedience,  and 
shall  be  served  upon  the  carrier  in  such  manner  as  the  court 
may  direct,  and  the  court  shall  prosecute  such  inquiries  and 
make  such  investigations,  through  such  means  as  it  shall  deem 
needful  in  the  ascertainment  of  the  facts  at  issue  or  which  may 
arise  upon  the  hearing  of  such  petition.  If,  upon  such  hearing 
as  the  court  may  determine  to  be  necessary,  it  appears  that  the 
order  was  regularly  made  and  duly  served,  and  that  the  carrier 
is  in  disobedience  of  the  same,  the  court  shall  enforce  obedience 
to  such  order  by  a  writ  of  injunction,  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  such  carrier,  its  officers, 
agents,  or  representatives,  from  further  disobedience  of  such 
order,  or  to  enjoin  upon  it,  or  them,  obedience  to  the  same; 
and  in  the  enforcement  of  such  process  the  court  shall  have 
those  powers  ordinarily  exercised  by  it  in  compelling  obedience 
to  Its  writs  of  injunction  and  mandamus.  {Rearranged  by 
Act  of  June  29,  1906.) 

Sec.  x6.  Commerce  Act  Continued  —  Appeal,  Venue  — 
Provisions  as  to  Court  Review. —  From  any  action  upon 
such  petition  an  appeal  shall  lie  by  either  party  to  the  Supreme 
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Court  of  the  United  States,  and  in  such  court  the  case  shall 
have  priority  in  hearing  and  determination  over  all  other 
causes  except  criminal  causes,  but  such  appeal  shall  not  vacate 
or  suspend  the  order  appealed  from. 

The  venue  of  suits  brought  in  any  of  the  circuit  courts  of 
the  United  States  against  the  Commission  to  enjoin,  set  aside, 
annul,  or  suspend  any  order  or  requirement  of  the  Commission 
shall  be  in  the  district  where  the  carrier  against  whom  such 
order  or  requirement  may  have  been  made  has  its  principal 
operating  office,  and  may  be  brought  at  any  time  after  such 
order  is  promulgated.  And  if  the  order  or  requirement  has 
been  made  against  two  or  more  carriers  then  in  the  district 
where  any  one  of  said  carriers  has  its  principal  operating  office, 
and  if  the  carrier  has  its  principal  operating  office  in  the  Dis- 
trict of  Columbia  then  the  venue  shall  be  in  the  district  where 
said  carrier  has  its  principal  office ;  and  jurisdiction  to  hear  and 
determine  such  suits  is  hereby  vested  in  such  courts.  The 
provisions  of  "  An  Act  to  expedite  the  hearing  and  determina- 
tion of  suits  in  equity,  and  so  forth,"  approved  February 
eleventh,  nineteen  hundred  and  three,*  shall  be,  and  are  hereby, 
made  applicable  to  all  such  suits,  including  the  hearing  on  an 
application  for  a  preliminary  injunction,  and  are  also  made 
applicable  to  any  proceeding  in  equity  to  enforce  any  order 
or  requirement  of  the  Commission,  or  any  of  the  provisions 
of  the  Act  to  regulate  commerce  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  all  Acts  amendatory 
thereof  or  supplemental  thereto.  It  shall  be  the  duty  of  the 
Attorney-General  in  every  such  case  to  file  the  certificate  pro- 
vided for  in  said  expediting  Act  of  February  eleventh,  nine- 
teen hundred  and  three,  as  necessary  to  the  application  of  the 
provisions  thereof,  and  upon  appeal  as  therein  authorized  to 
the  Supreme  Court  of  the  United  States,  the  case  shall  have  in 
such  court  priority  in  hearing  and  determination  over  all  other 
causes  except  criminal  causes :    Provided,  That  no  injunction, 

♦For  text  of  the  Expediting  Act  of  February  ii,  1903,  see  Syndcr's 
Interstate  Commerce  Act,  page  2ig. 
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interlocutory  order  or  decree  suspending  or  restraining  the 
enforcement  of  an  order  of  the  Commission  shall  be  g^nted 
except  on  hearing  after  not  less  than  five  days'  notice  to  the 
Commission.  An  appeal  may  be  taken  from  any  interlocutory 
order  or  degree  granting  or  continuing  an  injunction  in  any 
suit,  but  shall  lie  only  to  the  Supreme  Court  of  the  United 
States :  Provided  further,  That  the  appeal  must  be  taken  within 
thirty  days  from  the  entry  of  such  order  or  decree  and  it  shall 
take  precedence  in  the  appellate  court  over  all  other  causes, 
except  causes  of  like  character  and  criminal  causes.  (Rear- 
ranged by  Act  of  June  29,  1906. 

Sec.  16.  Commerce  Act  Continued  —  Schedules  filed 
Prima  Facie  Evidence. —  The  copies  of  schedules  and  tar- 
iffs of  rates,  fares,  and  charges,  and  of  all  contracts,  agree- 
ments, or  arrangements  between  common  carriers  filed  with 
the  Commission  as  herein  provided,  and  the  statistics,  tables, 
and  figures  contained  in  the  annual  reports  of  carriers  made  to 
the  Commission,  as  required  by  the  provisions  of  this  Act, 
shall  be  preserved  as  public  records  in  the  custody  of  the  secre- 
tary of  the  Commission,  and  shall  be  received  as  prima  facie 
evidence  of  what  they  purport  to  be  for  the  purpose  of  investi- 
gations by  the  Commission  and  in  all  judicial  proceedings;  and 
copies  of  or  extracts  from  any  of  said  schedules,  tariffs,  con- 
tracts, agreements,  arrangements,  or  reports  made  public 
records  as  aforesaid,  certified  by  the  secretary  under  its  seal, 
shall  be  received  in  evidence  with  like  effect  as  the  originals. 
(Rearranged  by  Act  of  June  29,  1906.) 

Sec.  1 6a.  Commerce  Act  —  Application  for  Re-hearing. — 

That  after  a  decision,  order,  or  requirement  has  been  made  by 
the  Commission  in  any  proceeding  any  party  thereto  may  at 
any  time  make  application  for  rehearing  of  the  same,  or  any 
matter  determined  therein,  and  it  shall  be  lawful  for  the  Com- 
mission in  its  discretion  to  grant  such  a  rehearing  if  sufficient 
reason  therefor  be  made  to  appear.  Applications  for  rehearing 
shall  be  governed  by  such  general  rules  as  the  Commission  may 
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establish.  No  such  application  shall  excuse  any  carrier  from 
complying  with  or  obeying  any  decision,  order,  or  requirement 
of  the  Commission,  or  operate  in  any  manner  to  stay  or  post- 
pone the  enforcement  thereof,  without  the  special  order  of 
the  Commission.  In  case  a  rehearing  is  granted  the  proceed- 
ings thereupon  shall  conform  as  nearly  as  may  be  to  the  pro- 
ceedings in  an  original  hearing,  except  as  the  Commission  may 
otherwise  direct ;  and  if,  in  its  judgment,  after  such  rehearing 
and  the  consideration  of  all  facts,  including  those  arising  since 
the  former  hearing,  it  shall  appear  that  the  original  decision, 
order,  or  requirement  is  in  any  respect  unjust  or  unwarranted, 
the  Commission  may  reverse,  change,  or  modify  the  same  ac- 
cordingly. Any  decision,  order,  or  requirement  made  after 
such  rehearing,  reversing,  changing,  or  modifying  the  original 
determination  shall  be  subject  to  the  same  provisions  as  an 
original  order.     {New  Section  added  by  Act  of  June  29,  1906.) 

Sec.  17.  Commerce  Act  —  Procedure  before  Interstate 
Commerce  Commission- — That  the  Commission  may  con- 
duct its  proceedings  in  such  manner  as  will  best  conduce  to  the 
proper  dispatch  of  business  and  to  the  ends  of  justice.  A 
majority  of  the  Commission  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  no  Commissioner  shall  participate 
in  any  hearing  or  proceeding  in  which  he  has  any  pecuniary 
interest.  Said  Commission  may,  from  time  to  time,  make  or 
amend  such  general  rules  or  orders  as  may  be  requisite  for  the 
order  and  regulation  of  proceedings  before  it,  including  forms 
of  notices  and  the  service  thereof,  which  shall  conform,  as 
nearly  as  may  be,  to  those  in  use  in  the  courts  of  the  United 
States.  Any  party  may  appear  before  said  Commission  and 
be  heard,  in  person  or  by  attorney.  Every  vote  and  official  act 
of  the  Commission  shall  be  entered  of  record,  and  its  pro- 
ceedings shall  be  public  upon  the  request  of  either  party  inter- 
ested. Said  Commission  shall  have  an  official  seal,  which  shall 
be  judicially  noticed.  Either  of  the  members  of  the  Commis- 
sion may  administer  oaths  and  affirmations  and  sign  subpoenas. 
{As  amended  March  2,  1889.) 

Sec.  18.  Commerce  Act  ^-  Salary  of  Commission  —  Fees 
and  Expenses. — [That  each  Commissioner  shall  receive  an 
annual  salary  of  seven  thousand  five  hundred  dollars,  payable 
in  the  same  manner  as  the  judg^es  of  the  courts  of  the  United 
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States.]*  The  Commission  shall  appoint  a  secretary,  who  shall 
receive  an  annual  salary  of  three  thousand  five  hundred  dollars, 
payble  in  like  manner.  The  Commission  shall  have  author- 
ity to  employ  and  fix  the  compensation  of  such  other  employees 
as  it  may  find  necessary  to  the  proper  performance  of  its  duties. 
Until  otherwise  provided  by  law,  the  Commission  may  Hire 
suitable  offices  for  its  use,  and  shall  have  authority  to  procure 
all  necessary  office  supplies.  Witnesses  summoned  before  the 
Commission  shall  be  paid  the  same  fees  and  mileage  that  are 
paid  witnesses  in  the  courts  of  the  United  States. 

All  the  expenses  of  the  Commission,  including  all  necessary 
expenses  for  transportation  incurred  by  the  Commissioners,  or 
by  their  employees  under  their  orders,  in  making  any  investi- 
gation, or  upon  official  business  in  any  other  places  than  in 
the  city  of  Washington,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the 
chairman  of  the  commission.    (Amended  March  2,  1889.) 

Sec.  19.  Commerce  Act  —  Sessions  of  Commission, 
Where  held. —  That  the  principal  office  of  the  Commission 
shall  be  in  the  city  of  Washington,  where  its  general  sessions 
shall  be  held ;  but  whenever  the  convenience  of  the  public  or  the 
parties  may  be  promoted  or  delay  or  expense  prevented  thereby, 
the  Commission  may  hold  special  sessions  in  any  part  of  the 
United  States.  It  may,  by  one  or  more  of  the  Commissioners, 
prosecute  any  inquiry  necessary  to  its  duties,  in  any  part  of 
the  United  States,  into  any  matter  or  question  of  fact  pertain- 
ing to  the  business  of  any  common  carrier  subject  to  the  pro- 
visions of  this  Act. 

Sec.  20.  Commerce  Act  —  Annual  Reports  —  Contents  — 
Unformity. —  That  the  Commission  is  hereby  authorized  to 
require  annual  reports  from  all  common  carriers  subject  to  the 
provisions  of  this  Act,  and  from  the  owners  of  all  railroads 
engaged  in  interstate  commerce  as  defined  in  this  Act,  to  pre- 
scribe the  manner  in  which  such  reports  shall  be  made,  and  to 
require  from  such  carriers  specific  answers  to  all  questions 
upon  which  the  Commission  may  need  information.  Such 
annual  reports  shall  show  in  detail  the  amount  of  capital  stock 
issued,  the  amounts  paid  therefor,  and  the  manner  of  pajmient 
for  the  same;  the  dividends  paid,  the  surplus  fund,  if  any, 

•The  salary  of  the  Commission,  as  provided  in  Sec.  18  of  the  Com- 
merce Act  was  increased  by  the  Act  approved  June  29,  1906,  which 
added  Sec.  24  to  the  Act^  enlarging  the  Commission  to  seven  members. 
See  See.  24,  post,  page  37. 
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and  the  number  of  stockholders ;  the  funded  and  floating  debts 
and  the  interest  paid  thereon ;  the  cost  and  value  of  the  car- 
rier's property,  franchises,  and  equipments;  the  number  of 
employees  and  the  salaries  paid  each  class;  the  accidents  to 
passengers,  employees,  and  other  persons,  and  the  causes  there- 
of; the  amounts  expended  for  improvements  each  year,  how 
expended,  and  the  character  of  such  improvements;  the  earn- 
ings and  receipts  from  each  branch  of  business  and  from  all 
sources;  the  operating  and  other  expenses;  the  balances  of 
profit  and  loss ;  and  a  complete  exhibit  of  the  financial  opera- 
tions of  the  carrier  each  year,  including  an  annual  balance 
sheet.  Such  reports  shall  also  contain  such  information  in 
relation  to  rates  or  regulations  concerning  fares  or  freights, 
or  agreements,  arrangements,  or  contracts  affecting  the  same 
as  the  Commission  may  require ;  and  the  Commission  may,  in 
its  discretion,  for  the  purpose  of  enabling  it  the  better  to  carry 
out  the  purposes  of  this  Act,  prescribe  a  period  of  time  within 
which  all  common  carriers  subject  to  the  provisions  of  this  Act 
shall  have,  as  near  as  may  be,  a  uniform  system  of  accounts, 
and  the  manner  in  which  such  accounts  shall  be  kept.* 

Said  detailed  reports  shall  contain  all  the  required  statistics 
for  the  period  of  twelve  months  ending  on  the  thirtieth  day  of 
June  in  each  year,  and  shall  be  made  out  under  oath  and  filed 
with  the  Commission,  at  its  office  in  Washington,  on  or  before 
the  thirtieth  day  of  September  then  next  following,  unless 
additional  time  be  granted  in  any  case  by  the  Commission ;  and 
if  any  carrier,  person,  or  corporation  subject  to  the  provisions 
of  this  Act  shall  fail  to  make  and  file  said  annual  reports  within 
the  time  above  specified,  or  within  the  time  extended  by  Jlje 
Commission  for  making  and  filing  the  same,  or  shall  fail  to 
make  specific  answer  to  any  question  authorized  by  the  pro- 
visions of  this  section  within  thirty  days  from  the  time  it  is 
lawfully  required  so  to  do,  such  parties  shall  forfeit  to  the 
United  States  the  sum  of  one  hundred  dollars  for  each  and 
every  day  it  shall  continue  to  be  in  default  with  respect  thereto. 

♦  The  remainder  of  the  provisions  of  section  20  are  new  and  were 
added  by  Act  of  June  29,  1906. 
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The  Commission  shall  also  have  authority  to  require  said 
carriers  to  file  monthly  reports*  of  earnings  and  expenses  or 
special  reports  within  a  specified  period,  and  if  any  such 
carrier  shall  fail  to  file  such  reports  within  the  time  fixed  by 
the  Commission  it  shall  be  subject  to  the  forfeitures  last  above 
provided.     {New  Provision  added  by  Act  of  June  29,  1906.) 

Said  forfeitures  shall  be  recovered  in  the  manner  provided 
for  the  recovery  of  forfeitures  under  the  provisions  of  this  Act. 

The  oath  required  by  this  section  may  be  taken  before  any 
person  authorized  to  administer  an  oath  by  the  laws  of  the 
State  in  which  the  same  is  taken.  (New.  Added  by  Act  of 
June  29,  1906.) 

Sec.  20.  Commerce  Act  Continued  —  Uniform  Books  and 
Accounts  of  Carriers,  When  Compulsory. —  The  Commis- 
sion may,  in  its  discretion,  prescribe  the  forms  of  any  and 
all  accounts,  records,  and  memoranda  to  be  kept  by  car- 
riers subject  to  the  provisions  of  this  Act,  including  the 
accounts,  records,  and  memoranda  of  the  movement  of 
traffic  as  well  as  the  receipts  and  expenditures  of  moneys. 
The  Commission  shall  at  all  times  have  access  to  all 
accounts,  records,  and  memoranda  kept  by  carriers  sub- 
ject to  this  Act,  and  it  shall  be  unlawful  for  such  carriers 
to  keep  any  other  accounts,  records,  or  memoranda  than 
those  prescribed  or  approved  by  the  Commission,  and  it 
may  employ  special  agents  or  examiners,  who  shall  have 
authority  under  the  order  of  the  Commission  to  inspect  and 
examine  any  and  all  accounts,  records  and  memoranda  kept  by 
such  carriers.  This  provision  shall  apply  to  receivers  of  car- 
riers and  operating  trustees.  (Nezv  Provision  added  by  Act  of 
June  29,  1906.) 

In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier, 
receiver,  or  trustee  to  keep  such  accounts,  records,  and  memo- 
randa on  the  books  and  in  the  manner  prescribed  by  the  Com- 
mission, or  to  submit  such  accounts,  records,  and  memoranda 

♦This  provision  which  was  added  to  Sec.  20,  of  the  Commerce  Act, 
should  be  read  in  connection  with  the  Act  of  March  3,  1901,  reouiring 
common  carriers  to  make  monthly  reports  of  accidents.  For  tiiis  Act  see 
Snyder's  Interstate  Commerce  Act,  page  229. 
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as  are  kept  to  the  inspection  of  the  Commission  or  any  Of  Its 
authorized  agents  or  examiners,  such  carrier,  receiver,  ot 
trustee  shall  forfeit  to  the  United  States  the  sum  of  five  hun- 
dred dollars  for  each  such  offense  and  for  each  and  every  day 
of  the  continuance  of  such  offense,  such  forfeitures  to  be  re- 
coverable in  the  same  manner  as  other  forfeitures  provided  for 
in  this  Act. 

Any  person  who  shall  willfully  make  any  false  entry  in  the 
accounts  of  any  book  of  accounts  or  in  any  record  or  memo- 
randa kept  by  a  carrier,  or  who  shall  willfully  destroy,  mutilate, 
alter,  or  by  any  other  means  or  device  falsify  the  record  of  any 
such  account,  record,  or  memoranda,  or  who  shall  willfully 
neglect  or  fail  to  make  full,  true,  and  correct  entries'  in  such 
accounts,  records,  or  memoranda  of  all  facts  and  transactions 
appertaining  to  the  carrier's  business,  or  shall  keep  any  other 
accounts,  records,  or  memoranda  than  those  prescribed  or 
approved  by  the  Commission,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  shall  be  subject,  upon  conviction  in  any  court  of 
the  United  States  of  competent  jurisdiction,  to  a  fine  of  not 
less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  or  imprisonment  for  a  term  not  less  than  one  year  nor 
more  than  three  years,  or  both  such  fine  and  imprisonment. 

Any  examiner  who  divulges  any  fact  or  information  which 
may  come  to  his  knowledge  during  the  course  of  such  examina- 
tion, except  in  so  far  as  he  may  be  directed  by  the  Commission 
or  by  a  court  or  judge  thereof,  shall  be  subject,  upon  conviction 
in  any  court  of  the  United  States  of  competent  jurisdiction,  to 
a  fine  of  not  more  than  five  thousand  dollars  or  imprisonment 
for  a  term  not  exceeding  two  years,  or  both.  (New.  Added 
by  Act  of  June  29,  1906.) 

Sec.  20.  Commerce  Act  Continued  —  Mandamus  on  Ap- 
plication of  Commission  or  Attorney-General. —  That  the 
circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction,  upon  the  application  of  the  Attorney-General  of 
the  United  States  at  the  request  of  the  Commission,  alleging 
a  failure  to  comply  with  or  a  violation  of  any  of  the  provisions 
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of  said  Act  to  regulate  commerce  or  of  any  Act  supplementary 
thereto  or  amendatory  thereof  by  any  common  carrier,  to  issue 
a  writ  or  writs  of  mandamus*  commanding  such  common  car- 
rier to  comply  with  the  provisions  of  said  Acts,  or  any  of  them. 
And  to  carry  out  and  give  effect  to  the  provisions  of  said 
Acts,  or  any  of  them,  the  Commission  is  hereby  authorized  to 
employ  special  agents  or  examiners  who  shall  have  power  to 
administer  oaths,  examine  witnesses,  and  receive  evidence, 
{New.    Added  by  Act  Approved  June  29,  1906.) 

Sec.  20.  Commerce  Act  Continued  —  Bill  of  Lading  C<Mn* 
pulsory  —  Initial  Carrier  Liable  fen:  Damages. —  That  any 
common  carrier,  railroad,  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  State  to  a  point 
in  another  State  shall  issue  a.  receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed:  Provided,  That 
nothing  in  this  section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law.  (New.  Added  by  Act  Approved  June 
29,  1906.) 

That  the  common  carrier,  railroad,  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or  transportation 
company  on  whose  line  the  loss,  damage,  or  injury  shall  have 
been  sustained  the  amount  of  such  loss,  damage,  or  injury  as 
it  may  be  required  to  pay  to  the  owners  of  such  property,  as 
may  be  evidenced  by  any  receipt,  judgment,  or  transcript 
thereof.     (Nezv.    Added  by  Act  Approved  June  29,  1906.) 

♦  The  writ  of  mandamus,  prior  to  the  amendment  of  June  29,  1906, 
was  authorized  to  compel  the  filing  of  schedules  under  section  6.  Under 
section  20  as  amended  the  writ  is  authorized  to  compel  obedience  to 
any  requirement  of  the  Commerce  Act,  or  of  the  Elkins  Act,  or 
ivcts  supplementary  thereto. 
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Sec.  ai. —  Commerce  Act  —  Commission  to  Make  An- 
nual Reports  to  Congress. —  That  the  Commission  shall,  on 
or  before  the  first  day  of  December  in  each  year,  make  a  re- 
port, which  shall  be  transmitted  to  Congress,  and  copies  of 
which  shall  be  distributed  as  are  the  other  reports  transmitted 
to  Congress.  This  report  shall  contain  such  information  and 
data  collected  by  the  Commission  as  may  be  considered  of 
value  in  the  determination  of  questions  connected  with  the 
regulation  of  commerce,  together  with  such  recommendations 
as  to  additional  legislation  relating  thereto  as  the  Commission 
may  deem  necessary ;  and  the  names  and  compensation  of  the 
persons  employed  by  said  Commission.  i^As  amended  March 
2,  1889.) 

Sec.  22.  Commerce  Act  —  Free  or  Reduced  Rates  —  Ex- 
cursions —  Mileage  —  Commutation  Rates  —  Remedies 
Cumulative. —  *That  nothing  in  this  act  shall  prevent  the 
carriage,  storage,  or  handling  of  property  free  or  at  reduced 
rates  for  the  United  States,  State,  or  municipal  governments, 
or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions 
for  exhibition  thereat,  or  the  free  carriage  of  destitute  and 
homeless  persons  transported  by  charitable  societies,  and  the 
necessary  agents  employed  in  such  transportation,  or  the  is- 
suance of  mileage,  excursion,  or  commutation  passenger  tick- 
ets ;  nothing  in  this  act  shall  be  construed  to  prohibit  any  com- 
mon carrier  from  giving  reduced  rates  to  ministers  of  religion, 
or  to  municipal  governments  for  the  transportation  of  indigent 
persons,  or  to  inmates  of  the  National  Homes  or  State  Homes 
for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors' 
Orphan  Homes,  including  those  about  to  enter  and  those  re- 
turning home  after  discharge,  under  arrangements  with  the 
boards  of  managers  of  said  homes. 

Nothing  in  this  act  shall  be  construed  to  prevent  railroads 
from  giving  free  carriage  to  their  own  officers  and  employees, 
or  to  prevent  the  principal  officers  of  any  railroad  company  or 
companies  from  exchanging  passes  or  tickets  with  other  rail- 
road companies  for  their  officers  and  employees ;  and  nothing 
in  this  act  contained  shall  in  any  way  abridge  or  alter  the  rem- 
edies now  existing  at  common  law  or  by  statute,  but  the  provi- 
sions of  this  act  are  in  addition  to  such  remedies:  Provided, 
That  no  pending  litigation  shall  in  any  way  be  affected  by  this 
act.     {As  amended  March  2,  1889.) 

Provided,  further,  That  nothing  in  this  act  shall  prevent  the 
issuance  of  joint  interchangeable  five-thousand  mile  tickets, 

♦This  Section  has  been  partly  re-enacted  by  new  provisions  on  the 
same  subject  embraced  in  Section  i  of  the  Commerce  Act,  and  should 
be  read  in  connection  therewith.  See  Sec.  i,  antCy  page  3.  Where  the 
provisions   are   inconsistent,    Section    i    governs. 
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with  special  privileges  as  to  the  amount  of  free  baggage  that 
may  be  carried  under  mileage  tickets  of  one  thousand  or  moie 

miles. 

But  before  any  common  carrier,  subject  to  the  provisions  -of 
this  act,  shall  issue  any  such  joint  interchangeable  mileage 
tickets  with  special  privileges,  as  aforesaid,  it  shall  file  with 
the  Interstate  Commerce  Commission  copies  of  the  joint  tariffs 
of  rates,  fares,  or  charges  on  which  such  joint  interchangeable 
mileage  tickets  are  to  be  based,  together  with  specifications 
of  the  amount  of  free  baggage  permitted  to  be  carried  under 
such  tickets,  in  the  same  manner  as  common  carriers  are 
required  to  do  with  regard  to  other  joint  rates  by  section  six 
of  this  act ;  and  all  the  provisions  of  said  section  six  relating  to 
joint  rates,  fares,  and  charges  shall  be  observed  by  said  com- 
mon carriers  and  enforced  by  the  Interstate  Commerce  Com- 
mission as  fully  with  regard  to  such  joint  interchangeable  mile- 
age tickets,  as  with  regard  to  other  joint  rates,  fares,  and 
charges  referred  to  in  said  section  six.  It  shall  be  unlawful 
for  any  common  carrier  that  has  issued  or  authorized  to  be  is- 
sued any  such  joint  interchangeable  mileage  tickets  to  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  transportation  of  persons  or  baggage  under 
such  joint  interchangeable  mileage  tickets  than  that  required 
by  the  rate,  fare,  or  charge  specified  in  the  copies  of  the  joint 
tariff  of  rates,  fares,  or  charges  filed  with  the  Commission  in 
force  at  the  time.  The  provisions  of  section  ten  of  this  act 
shall  apply  to  any  violation  of  the  requirements  of  this  proviso. 
(Added  by  Laws  1895,  ^'"xA  61 ;  approved  February  8,  1895.) 

Sec.  23.  Conmiercc  Act  —  Remedy  by  Mandamus  to 
Move  Traffic  or  Furnish  Cars. —  That  the  circuit  and  dis- 
trict courts  of  the  United  States  shall  have  jurisdiction  upon 
the  relation  of  any  person  or  persons,  firm,  or  corporation, 
alleging  such  violation  by  a  common  carrier,  of  any  of  the 
provisions  of  the  act  to  which  this  is  a  supplement  and  all  acts 
amendatory  thereof,  as  prevents  the  relator  from  having  inter- 
state tarffic  moved  by  said  common  carrier  at  the  same  rates  as 
are  charged,  or  upon  terms  or  conditions  as  favorable  as  those 
given  by  said  common  carrier  for  like  traffic  under  similar  con- 
ditions to  any  other  shipper,  to  issue  a  writ  or  writs  or  manda- 
mus against  said  common  carrier,  commanding  such  common 
carrier  to  move  and  transport  the  traffic,  or  to  furnish  cars  or 
other  facilities  for  transportation  for  the  party  applying  for 
the  writ:  Provided,  That  if  any  question  of  fact  as  to  the 
proper  compensation  to  the  common  carrier  for  the  service  to 
be  enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ  of 
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peremptory  mandamus  may  issue,  notwithstanding  such  ques* 
tion  of  fact  is  undetermined,  upon  such  terms  as  to  security, 
payment  of  money  into  the  court,  or  otherwise,  as  the  court 
may  think  proper,  pending  the  determination  of  the  question 
of  fact :  Provided,  That  the  remedy  hereby  given  by  writ  of 
mandamus  shall  be  cumulative,  and  shall  not  be  held  to  exclude 
or  interfere  with  other  remedies  provided  by  this  act  or  the 
act  to  which  it  is  a  supplement.  (New  section  added  March 
2,  1889,  being  section  lo  of  chap.  382;  approved  March  2, 

1889.) 

Sec.  24.  Commerce  Act  —  Commission  Enlarged  —  Sal- 
aries —  Term  of  Office.-^  That  the  Interstate  Commerce 
Commission  is  hereby  enlarged  so  as  to  consist  of  seven  mem- 
bers with  terms  of  seven  years,  and  each  shall  receive  ten 
thousand  dollars  compensation  annually.  The  qualifications  of 
the  Commissioners  and  the  manner  of  the  payment  of  their 
salaries  shall  be  as  already  provided  by  law.  Such  enlarge- 
ment of  the  Commission  shall  be  accomplished  through  ap- 
pointment by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  of  two  additional  Interstate  Commerce 
Commissioners,  one  for  a  term  expiring  December  thirty-first, 
nineteen  hundred  and  eleven,  one  for  a  term  expiring  Decem- 
ber thirty-first,  nineteen  hundred  and  twelve.  The  terms  of 
the  present  Commissioners,  or  of  any  successor  appointed  to 
fill  a  vacancy  caused  by  the  death  or  resignation  of  any  of  the 
present  Commissioners,  shall  expire  as  heretofore  provided  by 
law.  Their  successors  and  the  successors  of  the  additional 
Commissioners  herein  provided  for  shall  be  appointed  for  the 
full  term  of  seven  years,  except  that  any  person  appointed  to 
fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term 
of  the  Commissioner  whom  he  shall  succeed.  Nor  more  than 
four  Commissioners  shall  be  appointed  from  the  same  political 
party. 

Sec.  9.  Act  of  June  29,  1906  —  Application  of  Existing 
Laws. —  That  all  existing  laws  relating  to  the  attendance  of 
witnesses  and  the  production  of  evidence  and  the  compelling 
of  testimony  under  the  Act  to  regulate  commerce  and  all  Acts 
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amendatory  thereof  shall  apply  to  any  and  all  proceedings  and 
hearings  under  this  Act. 

Sec.  10.  —  Act  of  June  ag,  1906  —  Repealer. —  That  all 
laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this 
Act  are  hereby  repealed,  but  the  amendments  herein  provided 
for  shall  not  affect  causes  now  pending  in  courts  of  the  United 
States,  but  such  causes  shall  be  prosecuted  to  a  conclusion  in 
the  manner  heretofore  provided  by  law. 

Sec.  II.  —  Act  of  June  29,  1906  —  Act  to  Take  Effect.— 

That  this  Act  shall  take  effect,  and  be  in  force  from  and  after 
its  passage. 

Resolution  June  29,  1906  —  Act  in  effect  sixty  days  after 
Passage. —  Section  11  of  the  Act  of  June  29,  1906  amend- 
ing the  Commerce  Act,  provided  that  the  Act  should  take  ef- 
fect and  be  in  force  from  and  after  its  passage.  On  the  same 
day  the  following  joint  resolution  was  passed: 

Resolved,  etc.,  That  the  Act  entitled  "  An  Act  to  amend  an  Act  en- 
titled *  An  Act  to  regulate  commerce,*  approved  February  4,  1887,  and 
all  acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the  Interstate 
Commerce  Commission,"  shall  take  effect  and  be  in  force  sixty  days 
after  its  approval  by  the  President  of  the  United  States. 


CHAPTER  TWO. 


COMMENT  AND  AUTHOKITIES. 
Decisions  Since  July,  1904. 

The  authorities  cited  in  this  chapter  include  those  reported  to  and 
including  201  U.  6.  Reports,  and  143  Federal  Reporter. 

I.  Constitutional    Limitations  —  Sumptuary    Laws  — 

Police  Power.  ^ 

IL  Constitutional  Limitations  —  Immunity. 
IIL  Commerce   Act — Elkins   Act  —  Pooling  Rebates  — 

Discrimination. 
IV.  Commerce  Act —  Carrier  Cannot  be  Dealer. 
V.  Imprisonment  —  Crimes  and  Conspiracies. 
VI.  Commerce  Act  —  Mandamus. 
VII.  Commerce  Act  —  Jurisdiction  —  Evidence  —  Rem- 
edies —  Procedure. 
VIII.  Criminal  Trusts  Under  Sherman  Act. 
IX.  State  Anti-Trust  Laws  Enumerated. 
X.  Safety  Appliance  Law. 
XL  Telegraph  Companies. 

I.   Constitutional  Limitations  —  Sumptuary  Laws  — 
Police  Power. 

§  I.  Interstate  Commerce  —  Original  Package,  What 
Constitutes. —  The  term  "  original  package  "  is  not  defined  by 
statute.  Its  size  and  shape  cannot  always  be  determined  by 
judicial  authority,  so  as  to  bring  it  within  the  protection  of 
the  commerce  clause  of  the  Constitution,  exempting  inter- 
state commerce  from  State  legislation.  The  term  "original 
package,"  however,  does  not  include  packages  which  cannot 
be  commercially  transported  from  one  State  to  another. 
Where  a  person  transporting  goods  selects  an  unusual 
method  for  the  express  purpose  of  evading  or  defying  the 
police  laws  of  another  State,  the  commerce  clause  of  the 
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States.]*  The  Commission  shall  appoint  a  secretary,  who  shall 
receive  an  annual  salary  of  three  thousand  five  hundred  dollars, 
payble  in  like  manner.  The  Commission  shall  have  author- 
ity to  employ  and  fix  the  compensation  of  such  other  employees 
as  it  may  find  necessary  to  the  proper  performance  of  its  duties. 
Until  otherwise  provided  by  law,  the  Commission  may  Hire 
suitable  offices  for  its  use,  and  shall  have  authority  to  procure 
all  necessary  office  supplies.  Witnesses  summoned  before  the 
Commission  shall  be  paid  the  same  fees  and  mileage  that  are 
paid  witnesses  in  the  courts  of  the  United  States. 

All  the  expenses  of  the  Commission,  including  all  necessary 
expenses  for  transportation  incurred  by  the  Commissioners,  or 
by  their  employees  under  their  orders,  in  making  any  investi- 
gation, or  upon  official  business  in  any  other  places  than  in 
the  city  of  Washington,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the 
chairman  of  the  commission.    (Amended  March  2,  1889.) 

Sec.  ig.  Commerce  Act  —  Sessions  of  Commission, 
Where  held. —  That  the  principal  office  of  the  Commission 
shall  be  in  the  city  of  Washington,  where  its  general  sessions 
shall  be  held ;  but  whenever  the  convenience  of  the  public  or  the 
parties  may  be  promoted  or  delay  or  expense  prevented  thereby, 
the  Commission  may  hold  special  sessions  in  any  part  of  the 
United  States.  It  may,  by  one  or  more  of  the  Commissioners, 
prosecute  any  inquiry  necessary  to  its  duties,  in  any  part  of 
the  United  States,  into  any  matter  or  question  of  fact  pertain- 
ing to  the  business  of  any  common  carrier  subject  to  the  pro- 
visions of  this  Act. 

Sec.  20.  Commerce  Act  —  Annual  Reports  —  Contents  — 
Unformity. —  That  the  Commission  is  hereby  authorized  to 
require  annual  reports  from  all  common  carriers  subject  to  the 
provisions  of  this  Act,  and  from  the  owners  of  all  railroads 
engaged  in  interstate  commerce  as  defined  in  this  Act,  to  pre- 
scribe the  manner  in  which  such  reports  shall  be  made,  and  to 
require  from  such  carriers  specific  answers  to  all  questions 
upon  which  the  Commission  may  need  information.  Such 
annual  reports  shall  show  in  detail  the  amount  of  capital  stock 
issued,  the  amounts  paid  therefor,  and  the  manner  of  payment 
for  the  same;  the  dividends  paid,  the  surplus  fund,  if  any, 

•The  salary  of  the  Commission,  as  provided  in  Sec.  18  of  the  Com- 
merce Act  was  increased  by  the  Act  approved  June  29,  1906,  which 
added  Sec.  24  to  the  Act,  enlarging  the  CommlBsion  to  seven  members. 
See  See.  24,  post,  page  37. 
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and  the  number  of  stockholders ;  the  funded  and  floating  debts 
and  the  interest  paid  thereon ;  the  cost  and  value  of  the  car- 
rier's property,  franchises,  and  equipments;  the  number  of 
employees  and  the  salaries  paid  each  class;  the  accidents  to 
passengers,  employees,  and  other  persons,  and  the  causes  there- 
of; the  amounts  expended  for  improvements  each  year,  how 
expended,  and  the  character  of  such  improvements ;  the  earn- 
ings and  receipts  from  each  branch  of  business  and  from  all 
sources;  the  operating  and  other  expenses;  the  balances  of 
profit  and  loss ;  and  a  complete  exhibit  of  the  financial  opera- 
tions of  the  carrier  each  year,  including  an  annual  balance 
sheet.  Such  reports  shall  also  contain  such  information  in 
relation  to  rates  or  regulations  concerning  fares  or  freights, 
or  agreements,  arrangements,  or  contracts  affecting  the  same 
as  the  Commission  may  require ;  and  the  Commission  may,  in 
its  discretion,  for  the  purpose  of  enabling  it  the  better  to  carry 
out  the  purposes  of  this  Act,  prescribe  a  period  of  time  within 
which  all  common  carriers  subject  to  the  provisions  of  this  Act 
shall  have,  as  near  as  may  be,  a  uniform  system  of  accounts, 
and  the  manner  in  which  such  accounts  shall  be  kept.* 

Said  detailed  reports  shall  contain  all  the  required  statistics 
for  the  period  of  twelve  months  ending  on  the  thirtieth  day  of 
June  in  each  year,  and  shall  be  made  out  under  oath  and  filed 
with  the  Commission,  at  its  office  in  Washington,  on  or  before 
the  thirtieth  day  of  September  then  next  following,  unless 
additional  time  be  granted  in  any  case  by  the  Commission ;  and 
if  any  carrier,  person,  or  corporation  subject  to  the  provisions 
of  this  Act  shall  fail  to  make  and  file  said  annual  reports  within 
the  time  above  specified,  or  within  the  time  extended  by  tlje 
Commission  for  making  and  filing  the  same,  or  shall  fail  to 
make  specific  answer  to  any  question  authorized  by  the  pro- 
visions of  this  section  within  thirty  days  from  the  time  it  is 
lawfully  required  so  to  do,  such  parties  shall  forfeit  to  the 
United  States  the  sum  of  one  hundred  dollars  for  each  and 
every  day  it  shall  continue  to  be  in  default  with  respect  thereto. 

*  The  remainder  of  the  provisions  of  section  20  are  new  and  were 
added  by  Act  of  June  29,  1906. 
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The  Commission  shall  also  have  authority  to  require  said 
carriers  to  file  monthly  reports*  of  earnings  and  expenses  or 
special  reports  within  a  specified  period,  and  if  any  such 
carrier  shall  fail  to  file  such  reports  within  the  time  fixed  by 
the  Commission  it  shall  be  subject  to  the  forfeitures  last  above 
provided.     {New  Provision  added  by  Act  of  June  29,  1906.) 

Said  forfeitures  shall  be  recovered  in  the  manner  provided 
for  the  recovery  of  forfeitures  under  the  provisions  of  this  Act. 

The  oath  required  by  this  section  may  be  taken  before  any 
person  authorized  to  administer  an  oath  by  the  laws  of  the 
State  in  which  the  same  is  taken.  {New.  Added  by  Act  of 
June  29,  1906.) 

Sec.  20.  Commerce  Act  Continued — Uniform  Books  and 
Accounts  of  Carriers,  When  Compulsory. —  The  Commis- 
sion may,  in  its  discretion,  prescribe  the  forms  of  any  and 
all  accounts,  records,  and  memoranda  to  be  kept  by  car- 
riers subject  to  the  provisions  of  this  Act,  including  the 
accounts,  records,  and  memoranda  of  the  movement  of 
traffic  as  well  as  the  receipts  and  expenditures  of  moneys. 
The  Commission  shall  at  all  times  have  access  to  all 
accounts,  records,  and  memoranda  kept  by  carriers  sub- 
ject to  this  Act,  and  it  shall  be  unlawful  for  such  carriers 
to  keep  any  other  accounts,  records,  or  memoranda  than 
those  prescribed  or  approved  by  the  Commission,  and  it 
may  employ  special  agents  or  examiners,  who  shall  have 
authority  under  the  order  of  the  Commission  to  inspect  and 
examine  any  and  all  accounts,  records  and  memoranda  kept  by 
such  carriers.  This  provision  shall  apply  to  receivers  of  car- 
riers and  operating  trustees.  {Nezv  Provision  added  by  Act  of 
June  29,  1906.) 

In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier, 
receiver,  or  trustee  to  keep  such  accounts,  records,  and  memo- 
randa on  the  books  and  in  the  manner  prescribed  by  the  Com- 
mission, or  to  submit  such  accounts,  records,  and  memoranda 

♦This  provision  which  was  added  to  Sec.  20,  of  the  Commerce  Act, 
should  be  read  in  connection  with  the  Act  of  March  3,  1901,  reautring 
common  carriers  to  make  monthly  reports  of  accidents.  For  this  Act  see 
Snyder's  Interstate  Commerce  Act,  page  229. 
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as  are  kept  to  the  inspection  of  the  Commission  or  any  of  its 
authorized  agents  or  examiners,  such  carrier,  receiver,  or 
trustee  shall  forfeit  to  the  United  States  the  sum  of  five  hun- 
dred dollars  for  each  such  offense  and  for  each  and  every  day 
of  the  continuance  of  such  offense,  such  forfeitures  to  be  re- 
coverable in  the  same  manner  as  other  forfeitures  provided  for 
in  this  Act. 

Any  person  who  shall  willfully  make  any  false  entry  in  the 
accounts  of  any  book  of  accounts  or  in  any  record  or  memo- 
randa kept  by  a  carrier,  or  who  shall  willfully  destroy,  mutilate, 
alter,  or  by  any  other  means  or  device  falsify  the  record  of  any 
such  account,  record,  or  memoranda,  or  who  shall  willfully 
neglect  or  fail  to  make  full,  true,  and  correct  entries'  in  such 
accounts,  records,  or  memoranda  of  all  facts  and  transactions 
appertaining  to  the  carrier's  business,  or  shall  keep  any  other 
accounts,  records,  or  memoranda  than  those  prescribed  or 
approved  by  the  Commission,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  shall  be  subject,  upon  conviction  in  any  court  of 
the  United  States  of  competent  jurisdiction,  to  a  fine  of  not 
less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  or  imprisonment  for  a  term  not  less  than  one  year  nor 
more  than  three  years,  or  both  such  fine  and  imprisonment. 

Any  examiner  who  divulges  any  fact  or  information  which 
may  come  to  his  knowledge  during  the  course  of  such  examina- 
tion, except  in  so  far  as  he  may  be  directed  by  the  Commission 
or  by  a  court  or  judge  thereof,  shall  be  subject,  upon  conviction 
in  any  court  of  the  United  States  of  competent  jurisdiction,  to 
a  fine  of  not  more  than  five  thousand  dollars  or  imprisonment 
for  a  term  not  exceeding  two  years,  or  both.  {New.  Added 
by  Act  of  June  29,  1906.) 

Sec.  20.  Commerce  Act  Continued  —  Mandamus  on  Ap- 
plication of  Commission  or  Attorney-General. —  That  the 
circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction,  upon  the  application  of  the  Attorney-General  of 
the  United  States  at  the  request  of  the  Commission,  alleging 
a  failure  to  comply  with  or  a  violation  of  any  of  the  provisions 
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of  said  Act  to  regulate  commerce  or  of  any  Act  supplementary 
thereto  or  amendatory  thereof  by  any  common  carrier,  to  issue 
a  writ  or  writs  of  mandamus*  commanding  such  common  car- 
rier to  comply  with  the  provisions  of  said  Acts,  or  any  of  them. 
And  to  carry  out  and  give  effect  to  the  provisions  of  said 
Acts,  or  any  of  them,  the  Commission  is  hereby  authorized  to 
employ  special  agents  or  examiners  who  shall  have  power  to 
administer  oaths,  examine  witnesses,  and  receive  evidence, 
(New.    Added  by  Act  Approved  June  29,  1906.) 

Sec.  20.  Commerce  Act  Continued  —  Bill  of  Lading  Ccnn- 
pulsory  —  Initial  Carrier  Liable  for  Damages. —  That  any 
common  carrier,  railroad,  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  State  to  a  point 
in  another  State  shall  issue  a. receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed:  Provided,  That 
nothing  in  this  section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law.  (New.  Added  by  Act  Approved  June 
29,  1906.) 

That  the  common  carrier,  railroad,  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or  transportation 
company  on  whose  line  the  loss,  damage,  or  injury  shall  have 
been  sustained  the  amount  of  such  loss,  damage,  or  injury  as 
it  may  be  required  to  pay  to  the  owners  of  such  property,  as 
may  be  evidenced  by  any  receipt,  judgment,  or  transcript 
thereof.     (Nezv.    Added  by  Act  Approved  June  29,  1906.) 

*The  writ  of  mandamus,  prior  to  the  amendment  of  June  2a  1906, 
was  authorized  to  compel  the  filing  of  schedules  under  section  6.  Under 
section  20  as  amended  the  writ  is  authorized  to  compel  obedience  to 
any  requirement  of  the  Commerce  Act,  or  of  the  Elkins  Act,  or 
a,cts  supplementary  thereto. 
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Sec.  ai. —  Commerce  Act  —  Commission  to  Make  An- 
nual Reports  to  Congress. —  That  the  Commission  shall,  on 
or  before  the  first  day  of  December  in  each  year,  make  a  re- 
port, which  shall  be  transmitted  to  Congress,  and  copies  of 
which  shall  be  distributed  as  are  the  other  reports  transmitted 
to  Congress.  This  report  shall  contain  such  information  and 
data  collected  by  the  Commission  as  may  be  considered  of 
value  in  the  determination  of  questions  connected  with  the 
regulation  of  commerce,  together  with  such  recommendations 
as  to  additional  legislation  relating  thereto  as  the  Commission 
may  deem  necessary ;  and  the  names  and  compensation  of  the 
persons  employed  by  said  Commission.  (As  amended  March 
2,  1889.) 

Sec.  22.  Commerce  Act  —  Free  or  Reduced  Rates  —  Ex- 
cursions —  Mileage  —  Commutation  Rates  —  Remedies 
Cumulative. —  *That  nothing  in  this  act  shall  prevent  the 
carriage,  storage,  or  handling  of  property  free  or  at  reduced 
rates  for  the  United  States,  State,  or  municipal  governments, 
or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions 
for  exhibition  thereat,  or  the  free  carriage  of  destitute  and 
homeless  persons  transported  by  charitable  societies,  and  the 
necessary  agents  employed  in  such  transportation,  or  the  is- 
suance of  mileage,  excursion,  or  commutation  passenger  tick- 
ets ;  nothing  in  this  act  shall  be  construed  to  prohibit  any  com- 
mon carrier  from  giving  reduced  rates  to  ministers  of  religion, 
or  to  municipal  governments  for  the  transportation  of  indigent 
persons,  or  to  inmates  of  the  National  Homes  or  State  Homes 
for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors' 
Orphan  Homes,  including  those  about  to  enter  and  those  re- 
turning home  after  discharge,  under  arrangements  with  the 
boards  of  managers  of  said  homes. 

Nothing  in  this  act  shall  be  construed  to  prevent  railroads 
from  giving  free  carriage  to  their  own  officers  and  employees, 
or  to  prevent  the  principal  officers  of  any  railroad  company  or 
companies  from  exchanging  passes  or  tickets  with  other  rail- 
road companies  for  their  officers  and  employees ;  and  nothing 
in  this  act  contained  shall  in  any  way  abridge  or  alter  the  rem- 
edies now  existing  at  common  law  or  by  statute,  but  the  provi- 
sions of  this  act  are  in  addition  to  such  remedies:  Provided, 
That  no  pending  litigation  shall  in  any  way  be  affected  by  this 
act.     (As  amended  March  2,  1889.) 

Provided,  further,  That  nothing  in  this  act  shall  prevent  the 
issuance  of  joint  interchangeable  five-thousand  mile  tickets, 

*This  Section  has  been  partly  re-enacted  by  new  provisions  on  the 
same  subject  embraced  in  Section  i  of  the  Commerce  Act,  and  should 
be  read  in  connection  therewith.  See  Sec.  i,  ante,  page  3.  Where  the 
provisions   are    inconsistent,   Section    i    governs. 
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with  special  privileges  as  to  the  amount  of  free  baggage  that 
may  be  carried  under  mileage  tickets  of  one  thousand  or  moie 
miles. 

But  before  any  common  carrier,  subject  to  the  provisions  of 
this  act,  shall  issue  any  such  joint  interchangeable  mileage 
tickets  with  special  privileges,  as  aforesaid,  it  shall  file  with 
the  Interstate  Commerce  Commission  copies  of  the  joint  tariffs 
of  rates,  fares,  or  charges  on  which  such  joint  interchangeable 
mileage  tickets  are  to  be  based,  together  with  specifications 
of  the  amount  of  free  baggage  permitted  to  be  carried  under 
such  tickets,  in  the  same  manner  as  common  carriers  are 
required  to  do  with  regard  to  other  joint  rates  by  section  six 
of  this  act ;  and  all  the  provisions  of  said  section  six  relating  to 
joint  rates,  fares,  and  charges  shall  be  observed  by  said  com* 
mon  carriers  and  enforced  by  the  Interstate  Commerce  Com- 
mission as  fully  with  regard  to  such  joint  interchangeable  mile- 
age tickets,  as  with  regard  to  other  joint  rates,  fares,  and 
charges  referred  to  in  said  section  six.  It  shall  be  unlawful 
for  any  common  carrier  that  has  issued  or  authorized  to  be  is- 
sued any  such  joint  interchangeable  mileage  tickets  to  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  transportation  of  persons  or  baggage  under 
such  joint  interchangeable  mileage  tickets  than  that  required 
by  the  rate,  fare,  or  charge  specified  in  the  copies  of  the  joint 
tariff  of  rates,  fares,  or  charges  filed  with  the  Commission  in 
force  at  the  time.  The  provisions  of  section  ten  of  this  act 
shall  apply  to  any  violation  of  the  requirements  of  this  proviso. 
{Added  by  Laws  1895,  chap.  61 ;  approved  February  8,  1895.) 

Sec.  23.  Conunerce  Act  —  Remedy  by  Mandamus  to 
Move  Traffic  or  Furnish  Cars. —  That  the  circuit  and  dis- 
trict courts  of  the  United  States  shall  have  jurisdiction  upon 
the  relation  of  any  person  or  persons,  firm,  or  corporation* 
alleging  such  violation  by  a  common  carrier,  of  any  of  the 
provisions  of  the  act  to  which  this  is  a  supplement  and  all  acts 
amendatory  thereof,  as  prevents  the  relator  from  having  inter- 
state tarffic  moved  by  said  common  carrier  at  the  same  rates  as 
are  charged,  or  upon  terms  or  conditions  as  favorable  as  those 
given  by  said  common  carrier  for  like  traffic  under  similar  con- 
ditions to  any  other  shipper,  to  issue  a  writ  or  writs  or  manda- 
mus against  said  common  carrier,  commanding  such  common 
carrier  to  move  and  transport  the  traffic,  or  to  furnish  cars  or 
other  facilities  for  transportation  for  the  party  applying  for 
the  writ:  Provided,  That  if  any  question  of  fact  as  to  the 
proper  compensation  to  the  common  carrier  for  the  service  to 
be  enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ  of 
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peremptory  mandamus  may  issue,  notwithstanding  such  ques- 
tion of  fact  is  undetermined,  upon  such  terms  as  to  security, 
payment  of  money  into  the  court,  or  otherwise,  as  the  court 
may  think  proper,  pending  the  determination  of  the  question 
of  fact :  Provided,  That  the  remedy  hereby  given  by  writ  of 
mandamus  shall  be  cumulative,  and  shall  not  be  held  to  exclude 
or  interfere  with  other  remedies  provided  by  this  act  or  the 
act  to  which  it  is  a  supplement.  (New  section  added  March 
2y  1889,  being  section  lo  of  chap.  382;  approved  March  2, 
1889.) 

Sec.  24.  Commerce  Act  —  Commission  Enlarged  —  Sal- 
aries —  Term  of  Office. —  That  the  Interstate  Commerce 
Commission  is  hereby  enlarged  so  as  to  consist  of  seven  mem- 
bers with  terms  of  seven  years,  and  each  shall  receive  ten 
thousand  dollars  compensation  annually.  The  qualifications  of 
the  Commissioners  and  the  manner  of  the  payment  of  their 
salaries  shall  be  as  already  provided  by  law.  Such  enlarge- 
ment of  the  Commission  shall  be  accomplished  through  ap- 
pointment by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  of  two  additional  Interstate  Commerce 
Commissioners,  one  for  a  term  expiring  December  thirty-first, 
nineteen  hundred  and  eleven,  one  for  a  term  expiring  Decem- 
ber thirty-first,  nineteen  hundred  and  twelve.  The  terms  of 
the  present  Commissioners,  or  of  any  successor  appointed  to 
fill  a  vacancy  caused  by  the  death  or  resignation  of  any  of  the 
present  Commissioners,  shall  expire  as  heretofore  provided  by 
law.  Their  successors  and  the  successors  of  the  additional 
Commissioners  herein  provided  for  shall  be  appointed  for  the 
full  term  of  seven  years,  except  that  any  person  appointed  to 
fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term 
of  the  Commissioner  whom  he  shall  succeed.  Nor  more  than 
four  Commissioners  shall  be  appointed  from  the  same  political 
party. 

Sec.  9.  Act  of  June  29,  1906  —  Application  of  Existing 
Lfaws. —  That  all  existing  laws  relating  to  the  attendance  of 
witnesses  and  the  production  of  evidence  and  the  compelling 
of  testimony  under  the  Act  to  regulate  commerce  and  all  Acts 
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§  9.  Immunity  Under  State  Statute  —  Constitutionality 
Sustained. — Authority  to  determine  wliat  crimes  are  punish* 
able^  and  to  provide  for  their  punishment,  is  part  of  the 
police  power  of  a  sovereign  State.  This  power  was  not  con- 
ferred by  the  Constitution  of  the  United  States  upon  the 
Federal  government,  and  remains  in  the  State.  The  Four- 
teenth Amendment  to  the  United  States  Constitution  does 
not  create,  narrow,  or  widen  the  police  power,  but  leaves  it 
as  it  was  before  the  amendment  was  adopted,  ^o  immunity 
in  a  State  statute  can  be  broad  enough  to  include  immunity 
from  Federal  prosecution,  but  the  absence  of  such  im- 
munity does  not  necessarily  invalidate  the  State  law.  (Jack 
V.  Kansas,  199  U.  S.  372.) 

The  decision  in  Jack  case  arose  in  a  proceeding  commenced 
under  the  Kansas  Anti-Trust  Law  (Laws  1897,  chap.  265). 
The  plaintiff  in  error  was  subpoenaed  to  appear  before  the 
district  judge  of  Shawnee  county,  Kansas,  to  be  examined 
under  the  State  Anti-Trust  Law  with  regard  to  the  existence 
of  a  monopoly  or  combinations  of  persons  engaged  in  the 
operation  of  coal  mines  in  Osage  county,  to  fix  the  price  of 
coal  to  be  sold  to  residents  and  citizens  of  Kansas.  Questions 
were  put  to  the  witness,  who  refused  to  answer  upon  the 
ground  that  the  answers  tended  to  incriminate  the  iR'itness, 
and  that  as  the  immunity  provisions  of  the  Kansas  statute 
were  not  broad  enough  to  secure  immunity  from  prosecution 
under  the  Federal  Anti-Trust  Laws,  the  witness  was  not 
bound  to  answer.  The  objections  were  overruled  and  the 
witness  directed  to  answer,  which  he  refused  to  do.  The 
court  then  made  an  order  committing  the  witness  to  the  jail 
of  Shawnee  county  for  contempt  until  he  should  answer  the 
questions ;  imprisonment  not  to  exceed  thirty  days.  The  order 
was  affirmed  by  the  Supreme  Court  of  Kansas,  and  upon  a 
writ  of  error  taken  to  the  Supreme  Court  of  the  United 
States,  the  order  was  affirmed.  The  plaintiff  in  error  con- 
tended that  as  the  immunity  granted  by  the  State  statute 
did  not  furnish  immunity  from  prosecution  under  the  Fed- 
eral Anti-Trust  Laws,  the  order  directing  him  to  answer,  and 
ordering  his  imprisonment  for  failure  to  do  so,  deprived  him 
of  his  liberty  without  due  process  of  law  within  the  meaning 
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of  the  Fourteenth  Amendment.  He  claimed  further  that 
the  Kansas  statute  was  void  on  that  ground.  The  Supreme 
Court  held  that  the  contention  was  without  merit.  The  court 
observed  that  while  it  was  true  that  the  law  of  Congress  was 
supreme,  and  that  judges  and  courts  in  every  State  were 
bound  thereby,  and  that  a  Federal  statute  granting  im- 
munity would  properly  operate  in  the  State  as  well  as  in  the 
Federal  courts,  and  while  there  might  be  a  bare  possibility 
that  a  witness  might  be  subjected  to  the  criminal  laws  of 
some  other  sovereignty,  yet  it  was  not  a  real  and  probable 
danger,  but  so  improbable  that  it  need  not  be  considered. 
The  legal  immunity  secured  by  the  Kansas  statute  operated 
in  regard  to  a  prosecution  in  the  same  jurisdiction,  and  was, 
therefore,  sufficient.     {Jack  v.  Kansas,  199  U.  S.  372.) 

§  lb.  Immunity —- Examination  Before  Grand  Jury.—* 
The  examination  of  a  witness  before  a  Federal  grand  jury 
is  a  "proceeding"  within  the  act  of  February  25,  1903. 
The  court  held  that  the  word  "proceeding"  is  not  technical, 
and  is  aptly  used  by  courts  to  designate  an  inquiry  before  a 
grand  jury.  It  has  received  this  interpretation  in  a  number 
of  cases.  The  case  in  which  this  decision  was  rendered, 
known  as  "the  Tobacco  Trust  case,"  arose  in  a  proceeding 
instituted  under  a  subpoena  duces  tecum  commanding  Hale, 
the  plaintiff  in  error,  to  appear  before  the  grand  jury  at  a 
time  and  place  named,  to  testify  and  give  evidence  in  a  cer- 
tain action  pending  in  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  between  the 
United  States  of  America  and  the  American  Tobacco  Com- 
pany, and  the  MacAndrews  &  Forbes  Company,  on  the  part 
of  the  United  States,  and  to  bring  and  produce  certain 
papers,  books,  and  documents  referred  to  in  the  subpoena. 
The  witness  declined  to  answer  on  three  grounds:  First, 
because  it  was  physically  impossible  for  the  witness  to  get 
together  the  books  and  documents  within  the  time  speci- 
fied in  the  subpoena;  second,  because  he  was  under  no  le- 
gal obligation  to  produce  anything  called  for  by  the  sub- 
poena, and  third,  because  the  answer  might  tend  to  incrim- 
inate him.    The  grand  jury  reported  the  matter  to  the  court 
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and  made  a  presentment  that  the  witness  was  in  contempt. 
The  parties  appeared  before  the  circuit  judge,  who  directed 
the  witness  to  answer  the  questions  and  produce  the  papers. 
The  witness  persisted  in  his  refusal,  and  the  judge  held  him 
in  contempt  and  committed  him  to  the  custody  of  the  mar- 
shal, until  he  should  answer  the  questions  and  produce  the 
papers.  The  witness  sued  out  a  writ  of  habeas  corpus  which 
was  dismissed  and  the  prisoner  remanded.  An  appeal  was 
taken  to  the  Supreme  Court  of  the  United  States  where 
the  orderj  of  the  court  below  was  affirmed.  It  was  urged  on 
appeal,  that  the  witness  was  subpoenaed  before  the  grand 
jury,  which  was  conducting  an  ex  parte  investigation,  and 
although  the  language  of  the  subpoena  required  the  witness 
to  testify  and  give  evidence  in  a  certain  action  now  pending, 
that  as  a  matter  of  fact  no  action  was  pending.  It  was  eon- 
tended,  therefore,  that  there  can  be  no  prosecution  in  a  crim- 
inal proceeding  until  after  a  formal  indictment  had  been 
made  showing  that  a  criminal  oflFense  had  been  conunitted. 
That  an  investigation  by  a  grand  jury  is  not  a  "case"  or 
"  controversy  "  within  the  meaning  of  the  Constitution,  and 
that  the  investigation  conducted  by  the  grand  jury  was  not 
a  "  proceeding,  suit,  or  prosecution "  under  the  act  of  Feb- 
ruary 25,  1903.  That  the  act  referred  to  was  unconsti- 
tutional because  it  deprived  the  States  of  their  right  to 
prosecute  persons  concerned  in  transactions  in  violation 
of  State  laws.  That  the  subpoena  duces  tecum  was  void 
under  the  Fourth  Amendment,  as  an  unlawful  search  and 
seizure  of  papers,  and  that  the  order  deprived  the  witness 
of  his  liberty  without  due  process  of  law.  These  objec- 
tions were  held  untenable,  and  the  dismissal  of  the  writ 
of  habeas  corpus  was  affirmed.  {Hale  v.  Henkel,  201 
U.  S.  43.) 

§   II.  Immunity  —  Testimony     Before     Grand     Jury.— 

Originally  the  grand  jury  seems  to  have  been  devised  as 
a  convenient  method  to  assist  itinerant  justices  in  England 
to  detect  and  punish  crime,  and  a  specific  charge  against 
a  particular  person  is  not  necessary  to  give  the  grand  jury 
jurisdiction.  It  acts  on  the  information  of  the  district  at- 
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tomey,  or  upon  its  own  knowledge  or  information  other- 
wise obtained.  The  scope  of  the  powers  of  a  grand  j.ury 
is  limited  by  the  jurisdiction  of  the  court  of  which  it  is 
an  appendage.  Under  the  ancient  system  in  England, 
criminal  prosecutions  were  instituted  at  the  suit  of  private 
prosecutors,  to  which  the  King  lent  his  name  in  the  inter- 
est of  public  peace.  The  usual  practice  was  to  prepare. the 
.proposed  indictment,  and  lay  it  before  the  grand  jury  for 
their  consideration,  because  that  body  was  supposed  to  stand 
between  the  prosecutor  and  the  accused,  and  to  determine 
whether  the  charge  was  founded  upon  creditable  testi- 
mony or  was  dictated  by  malice.  There  is  no  authority, 
however,  for  the  proposition  that  a  grand  jury  cannot  pro- 
ceed without  the  formality  of  a  written  charge.  Their  oath 
requires  them  to  make  diligent  inquiry  as  to  things  given 
into  their  charge,  and  also  all  other  matters  and  things  which 
shall  come  to  their  knowledge.  If  the  grand  jury,  of  their 
own  knowledge,  or  of  the  knowledge  of  witnesses  examined 
before  them,  know  of  the  commission  of  an  offense  for 
which  no  indictment  is  preferred,  they  must  inform  the 
public  prosecutor  and  request  an  indictment,  or  give  in- 
formation to  the  court  respecting  the  offense.  This  latter 
proceeding  is  called  a  presentment.  In  this  country,  the 
examination  of  witnesses  before  a  grand  jury  need  not  be 
preceded  by  a  presentment  or  indictment.  Inquiry  insti- 
tuted by  a  grand  jury  is  a  proper  and  legal  proceeding, 
therefore,  whether  an  indictment  has  been  framed  or  not, 
within  the  meaning  of  the  act  of  February  25,  1903,  and 
the  witness  before  it  was  properly  directed  to  answer  the 
inquiry  put  to  him.  (Hale  v.  Herikel,  201  TJ.  S.  43 ;  Mc- 
Alister  v.  Eenhel,  201  TJ.  S.  90.) 

The  fact  that  the  statute  was  inoperative  in  that  it  did 
not  extend  immunity  to  the  corporation  of  which  the  wit- 
ness was  the  agent  or  representative  was  wholly  untenable 
for  the  reason  that  the  immunity  extended  by  the  Fifth 
Amendment  was  personal  to  the  witness.  It  is  a  privilege 
which  the  witness  alone  can  invoke,  and  it  is  wholly  im- 
material tiiat  some  third  person  might  be  incriminated  as 
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the  result  of  the  testimony  given  by  the  witness  even  al- 
though the  witness  might  be  the  agent  of  such  third  per- 
son. In  other  words,  a  witness  to  whom  immunity  is  ex- 
tended by  the  statute  will  be  compelled  to  testify  and  can- 
not plead  that  some  other  person,  even  the  principal  for 
whom  the  witness  acts,  might  be  subject  to  criminal  prose- 
cu<tion.  The  amendment  is  limited  to  a  person  who  shall 
be  compelled  to  be  a  witness  against  himself.  If,  there- 
fore, the  witness  cannot  set  up  the  privilege  of  a  third 
person,  he  cannot  set  up  the  privilege  of  a  corporation  of 
which  he  may  be  an  officer.  (Hale  v.  Henkel,  201  U.  S. 
43;  McAlister  v.  Henkel,  201  II.  S.  90.) 

§    12.    Immunity  Does  Not  Extend  to  Corporation.— 

The  question  whether  a  corporation  is  a  "person"  within 
the  meaning  of  the  Fifth  Amendment  to  the  Constitution 
which  excuses  a  person  in  any  criminal  case  from  being 
a  witness  against  himself  is  material  only  in  a  case  where 
a  corporation  is  called  upon  to  answer  a  bill  of  discovery. 
The  inquiry  is  not  pertinent,  when  the  privilege  is  claimed 
by  a  witness  who  is  an  officer  or  agent  of  the  corporation. 
The  corporation  itself  can  only  be  heard  by  oral  evidence 
in  the  person  of  some  one  of  its  agents  or  employees.  A 
body  corporate  is  an  artificial  inanimate  entity.  The  cor- 
poration, as  such,  cannot  be  called  as  a  witness.  In  this 
connection  the  court  observed :  "As  the  combination  or  con- 
spiracies provided  against  by  the  Sherman  Anti-Trust  Act 
can  ordinarily  be  proved  only  by  the  testimony  of  parties 
thereto,  in"  the  person  of  their  agents  or  employees,  the 
privilege  claimed  would  practically  nullify  the  whole  act 
of  Congress.  Of  what  use  would  it  be  for  the  L^islature 
to  declare  these  combinations  unlawful  if  the  judicial  power 
may  close  the  door  of  access  to  every  available  source  of 
information  on  the  subject?  Indeed,  so  strict  is  the  rule 
that  the  privilege  is  a  personal  one,  that  it  has  been  held 
in  some  cases  that  counsel  will  not  be  allowed  to  make 
the  objection."  (Hale  v.  Henkel,  201  U.  S.  43;  McAlister 
V.  HenJcel  201  U.  S.  90.) 
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I  13.  Immunity  from  Search  and  Seizure  Extends  to 
Corporation.— A  corporation  cannot  be  examined  as  a  wit- 
ness. It  cannot,  therefore,  claim  immunity  under  the  Fifth 
Amendment  of  the  Constitution  for  the  reason  that  it  can- 
not testify  against  itself.  Nevertheless,  a  corporation  is 
entitled  to  immunity  under  the  Fourth  Amendment  against 
unreasonable  searches  and  seizures.  Its  property  cannot  be 
taken  without  compensation;  it  can  only  be  proceeded 
against  by  due  process  of  law,  and  is  protected  under  the 
Fourteenth  Amendment  against  unlawful  discriminations. 
(Oulf,  etc.,  R.  B.  Co.  v.  Ellis,  165  IT.  S.  150.)  Corpora- 
tions are  an  important  feature  of  modem  business  activ- 
ity, and  their  aggregate  capital  has  become  the  source  of 
nearly  all  great  enterprises.  An  order  for  the  production 
of  books  and  papers  may,  therefore,  constitute  a  reason- 
able or  unreasonable  search  and  seizure  within  provisions 
of  the  Fourth  Amendment.  But  a  corporation  has  no  right 
to  refuse  to  submit  its  books  and  papers  for  an  examina- 
tion at  the  suit  of  the  State.  An  individual  stands  upon  a 
different  plane,  in  this  regard,  than  a  corporation.  "The 
power  of  the  individual  to  contract,"  says  Justice  Bbown, 
"is  unlimited.  He  owes  no  duty  to  the  State  or  to  his 
neighbors  to  divulge  his  business,  or  to  open  his  doors  to 
an  investigation  so  far  as  it  may  tend  to  incriminate  him. 
He  owes  no  such  duty  to  the  State,  since  he  received  nothing 
therefrom  beyond  the  protection  of  his  life  and  property. 
He  owes  nothing  to  the  public  so  long  as  he  does  not  tres- 
pass upon  their  rights. 

"The  corporation,  however,  is  a  creature  of  the  State. 
It  is  presumed  to  be  incorporated  for  the  benefit  of  the 
public  It  received  certain  special  privileges  and  fran- 
chises, and  holds  them  subject  to  the  laws  of  the  State 
and  the  limitations  of  its  charter.  Its  powers  are  limited 
by  law.  It  can  make  no  contract  not  authorized  by  its 
charter.  Its  rights  to  act  as  a  corporation  are  only  pre- 
served to  it,  so  long  as  it  obeys  the  laws  of  its  creation. 
There  is  a  reserved  right  in  the  Legislature  to  investigate 
its  contracts  and  to  find  out  whether  it  has  exceeded  its 
powers.    It  should  be  a  strange  anomaly  to  hold  that  a  State, 
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having  chartered  a  corporation  to  make  use  of  said  fran- 
chises, could  not,  in  the  exercise  of  its  sovereignty,  inquire 
how  these  franchises  had  been  employed  and  whether  they 
had  been  abused,  and  demand  production  of  the  corporate 
books  and  papers  for  that  purpose.  The  fact  that  the  cor- 
poration receives  its  franchise  from  a  sovereign  State  is 
not  material,  because  such  franchise,  when  exercised  in  con- 
nection with  interstate  commerce,  must  be  exercised  in  sub- 
ordination to  the  power  of  Congress  to  regulate  such  com- 
merce. The  corporation  is  subject  to  a  dual  sovereignty, 
and  the  Federal  goyernment  possesses  the  same  right  to 
see  that  Federal  laws  are  respected,  as  the  State  has  with 
respect  to  the  special  franchise  which  it  has  conferred.  The 
powers  of  the  general  government  in  vindicating  its  own 
laws,  are  the  same  as  if  the  corporation  had  been  incor- 
porated by  an  act  of  Congress. 

"  It  foUow^s,  therefore,  that  the  examination  of  the  books 
and  papers  of  a  corporation,  if  duly  authorized  by  act  of 
Congress,  would  not  constitute  an  unreasonable  search  and 
seizure  within  the  Fourth  Amendment.  The  objection, 
hov/ever,  of  a  witness  to  the  validity  of  a  subpoena  duces 
tecum  as  being  too  broad  as  far  as  the  corporation  is  con- 
cerned does  not  excuse  the  witness  from  answering  ques- 
tions put  to  him,  and  has  no  bearing  upon  the  validity 
of  an  order  committing  him  for  contempt  for  refusal  to  do 
so."  (Hale  v.  Henkel,  201  U.  S.  43;  McAlister  v.  Feni- 
hel  201  U.  S.  90.) 

til.  Commerce  Act  —  Elkins'  Act  —  Pooling  —  Re- 
bates —  Discrimination. 
§  14.  Unreasonable  Rates  —  Charges  Based  on  Ship- 
pers'  Profits. —  Where  industries  have  been  established  to 
manufacture,  sell,  and  ship  certain  commodities,  to-wit,  lum- 
ber, and  the  success  attending  the  enterprise  has  greatly 
increased  the  profits  resulting  from  the  business,  a  carrier 
transporting  the  property  has  no  legal  right  to  increase 
thp  costs  of  carriage  of  the  lumber  in  proportion  to  the 
prosperity   and   increased   profits  resulting  from  the  sue- 
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cess  of  the  enterprise.  The  carrier  cannot  arbitrarily  draw 
to  itself  a  portion  of  the  profits  of  the  manufacturer  and 
producer  whose  commodities  it  transports,  by  arbitrarily 
increasing  the  charges  of  transportation  in  proportion  to 
the  profits  earned  by  the  enterprise  of  the  shipper.  Such 
arbitrary  increase  is  unlawful,  and  will  be  restrained  by 
injunction.  (Tift  et  al.  v.  Southern  R,  R,  Co.,  138  Fed. 
Rep.  753.    June,  1905,  Cir.  Ct.,  W.  D.  Georgia,  S.  D.) 

§  15.  Pooling  —  What  Constitutes. — A  number  of  rail- 
roads combined  and  formed  what  is  known  as  the  South- 
eastern Freight  Association.  By  concert  of  agreement,  rates 
were  advanced  upon  shipments  of  a  particular  class  through- 
out the  territory  influenced  by  the  association.  Such  a  com- 
bination, when  it  actually  advances  rates  and  exacts  the 
same  of  the  shippers,  will  not  be  excused,  nor  will  partici- 
pants be  relieved  from  the  consequences  of  its  acts,  upon 
the  groimd  that  the  members  of  the  association  have  signed 
a  stipulation,  that  each  and  all  members  can,  at  will,  and 
at  any  time,  withdraw  from  the  agreement.  The  combina- 
tion, when  its  object  is  to  unreasonably  advance  rates,  vio- 
lates the  provisions  of  the  Interstate  Commerce  Act,  which 
forbids  pooling.  The  prohibition  as  to  pooling  was  intended 
to  destroy  monopolies  and  secure  competition.  "Pooling," 
says  Speeb,  J.,  "may  be  as  well  effected  by  a  concert  in 
fixing  in  advance  the  rates,  which  in  the  aggregate  would 
accumulate  the  earnings  of  naturally  competing  lines,  as  by 
depositing  all  such  earnings  to  a  common  account  and  dis- 
tributing them  afterward.  That  such  an  association  and 
concert  of  action  between  agents  of  naturally  competing  lines 
is  destructive  of  competition  is  equally  unanswerable.  To 
entertain  any  other  view  is  to  ignore  reiterated  decisions 
of  the  Supreme  Court  of  the  United  States  and  many  rulings 
of  the  Circuit  Courts  and  of  the  State  courts."  {Tift  et  al, 
V.  Southern  R.  R.  Co.,  138  Fed.  Kep.  753.  June,  1905, 
Cir.  Ct.,  W.  D.  Georgia,  S.  D.) 

§  16.  Pooling  — When  Joint  Through  Rate  Is  Not.— 
A  joint  through  rate,  made  by  carriers  having  terminals  on 
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the  Pacific  coast  to  transport  orangesylemons,  and  other  citrus 
fruits  to  the  Atlantic  seaboard,  the  through  rate  being  guar- 
anteed by  the  initial  carrier,  on  condition  that  the  carrier 
and  not  the  shipper  shall  select  the  routes  to  the  Atlantic 
coast  over  the  roads  connecting  with  the  eastern  terminals 
of  the  initial  carrier,  is  not  a  violation  of  section  5  of 
the  Interstate  Commerce  Act,  prohibiting  pooling.  (Sotdh- 
em  Pacific  Co,  v.  Interstate  Com.  Co.,  200  U.  S.  536; 
Southern  California  Ry.  Co.  v.  Interstate  Com.  Co.,  200 
U.  S.  536 ;  Atchison,  Topeha  &  Santa  Fe  Ry.  Co.  v.  Inter- 
state Com.  Co.,  200  U.  S.  536 ;  Santa  Fe  Pacific  Ry.  Co. 
V.  Interstate  Com.  Co.,  200  U.  S.  536.) 

The  case  cited  arose  upon  an  application  by  the  Inter- 
state Commerce  Commission  to  the  United  States  Circuit 
Court,  southern  district  of  California,  to  enforce  an  order  of 
the  commission,  directing  the  carriers  to  cease  and  desist 
from  enforcing  their  rule  denying  shippers  of  citrus  fruits 
to  designate  the  routes  beyond  the  terminals  of  the  initial 
carriers,  for  transportation  of  their  property  from  California 
to  the  eastern  markets,  on  the  ground  that  the  rule  was  in 
violation  of  various  provisions  of  the  Interstate  Commerce 
Act.  The  court  below  enjoined  the  enforcement  of  the  rule 
and  the  carriers  appealed.  The  judgment  appealed  from 
was  reversed  and  the  injunction  dissolved. 

Prior  to  the  adoption  of  the  rule,  shippers  were  accustomed 
to  select  the  eastern  route  from  the  terminals  of  the  initial 
shippers  to  the  seaboard,  over  which  the  fruit  was  shipped, 
and  in  the  enjoyment  of  this  right  the  shippers,  it  was 
charged,  received  rebates  from  the  eastern  carriers  operate 
ing  roads  beyond  the  terminals  of  the  initial  carriers.  One 
shipper,  the  Southern  California  Fruit  Exchange,  admitted 
that  in  four  years  it  received  rebates  amounting  to  $174,000, 
Among  those  participating  in  these  rebates  were  the  car-line 
companies,  owning  cars  in  which  the  fruit  was  packed,  de- 
scribed as  ventilating  or  refrigerating  cars,  which  cars  were 
hired  by  the  initial  carriers.  The  car  companies  received 
a  bonus  from  eastern  connecting  roads,  of  from  $10  to  $40 
a  car,  in  consideration  of  the  car  being  routed  over  the  line, 
paying  the  bonus,  a  part  of  which  was  usually  turned  ov^r 
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to  the  shipper  by  the  car  company  for  the  privilege  allowed 
the  latter  of  routing  the  shipment.  The  right  of  routing, 
therefor^  was  extremely  valuable  to  the  shipper  and  to  the 
private  carline  companies.  In  order  to  break  up  the  prac- 
tice of  rebating,  which  proved  so  valuable  to  the  shipper, 
the  initial  carriers  established  the  following  rules: 

Rale  as  to  Routing. —  "  In  guaranteeing  the  through  rate  named 
herein,  the  absolute  and  unqualified  right  of  routing  beyond  its 
own  terminal  is  reserved  to  initial  carriers  giving  the  guarantee. 
In  accordance  with  this  rule^  agents  will  not  accept  shipping 
orders  or  other  documents,  if  routing  instructions  are  shown 
thereon.    Neither  will  agents  accept  verbal  routing  instructions.'' 

''Initial  carriers  will  route  each  car  from  point  of  origin  to 
I)oint  of  destination  and  diversion  in  transit  will  not  be  i)ermitted, 
except  by  consent  of  initial  carrier,  who  will  thereupon  designate 
new  routing  when  diversion  necessitates  change  therein." 

The  initial  carriers  on  the  Pacific  coast  embraced  two 
systems  known  as  the  Southern  Pacific  and  Santa  Fe,  whose 
termini  were  at  Chicago,  Ogden,  and  New  Orleans,  from 
which  points  the  eastern  shippers  over  various  routes  traiy 
ported  tlift  fruit  to  all  Darts  of  the  United  States.  After 
the  rules  denying  fo  the  shipper  the  rigKt  to  select  Kis  rout- 
ing, neither  the  shipper  nor  the  car  lines  could  secure  re- 
bates from  the  eastern  carriers,  because  they  could  no  longer 
designate  the  route  over  which  the  fruit  should  be  shipped. 
The  initial  carrier  then  made  joint-tariff  rates  for  trans- 
portation of  oranges,  and  citrus  fruits  from  southern  Cali- 
fornia at  $1.25  per  hundred  to  practically  all  points  east 
of  the  Missouri  river,  which  tariff  agreements  were  filed 
with  the  Interstate  Commerce  Commission.  The  initial  car- 
rier, however,  did  not  assume  liability  for  negligence  of 
any  connecting  line.  After  a  full  hearing,  the  commission 
held  that  the  agreement  made  by  the  initial  carrier  with 
their  eastern  connections  constituted  pooling  of  the  rates  on 
citrus  fruit  traific,  or  the  divided  earnings  therefrom,  in 
violation  of  section  5  of  the  Interstate  Commerce  Act  pro- 
hibiting pooling,  and  that  the  rule  complained  of  subjected 
the  shipper  to  undue,  unjust,  and  unreasonable  preference 
and  disadvantage,  and  gave  the  carrier  an  undue  and  un- 
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reasonable  preference  and   advantage  in   violation  of  sec- 
tion 5  of  the  Interstate  Commerce  Act. 

The  Supreme  Court  reversed  the  ruling  of  the  Circuit 
Court,  which  sustained  the  order  of  the  Commission,  and 
dissolved  the  injunction  upon  the  ground  that  under  the 
circumstances  of  the  case,  and  in  view  of  the  fact  that 
citrus  fruits  were  a  particular  kind  of  freight  in  regard  to 
wliich  all  other  freight  has  substantially  nothing  in  common, 
aud  also  in  view  of  the  fact  that  as  all  shippers  were  treated 
alike  by  the  initial  carrier,  it  could  not  be  said  that  any 
unjust  discrimination  or  preference  resulted  from  the  rule 
under  the  circumstances;  therefore  the  court  held  that  the 
agreements  for  joint  through  rates  by  the  connecting  carriers 
were  not  pooling  agreements  within  the  prohibition  of  sec- 
tion 5  of  the  Interstate  Commerce  Act.  The  court  ob- 
served that  the  evidence  showed  that  the  rules  were  adopted 
by  the  initial  carrier  for  the  purpose  of  breaking  up  re- 
bating, which  had  been  accomplished,  and  the  evidence 
showed  that  the  eastern  roads  entered  into  the  routing  agree- 
ment because  they  were  satisfied  that  it  would  be  better  than 
the  practice  of  rebating,  which  had  previously  obtained,  and 
that  they  would  get  a  fair  share  of  the  business  or,  in  other 
words,  would  be  fairly  treated  by  the  initial  carrier,  who 
gave  them  to  imderstand  that  they  would  be  so  treated  and 
that  there  was  no  evidence  of  the  existence  of  a  tonnage  pool. 
The  court  further  said  that  the  court  below  treated  the 
connecting  carriers  as  rival  and  competing  transportation 
lines,  and  assumed  that  between  these  lines  there  would 
exist,  but  for  the  routing  agreement,  a  competition  for  the 
fruit  transportation,  which  competition  was  destroyed  by 
the  rule.  The  Supreme  Court,  in  answer  to  this  contention, 
said :  "  We  think  these  various  routes  were  really  not  com- 
peting roads  within  the  meaning  of  the  fifth  section  of  the 
Commerce  Act,  when  the  facts  are  carefully  examined. 
*  *  *  The  initial  carrier  did  not  on  its  line  reach  the 
eastern  markets,  but  reached  various  connecting  roads  which 
did  reach  those  markets.  The  initial  carrier  had  the  right 
to  enter  into  an  agreement  for  joint  through  rates,  with  all 
or  any  of  these  connecting  companies,  though  such  companies 
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were  competing  ones  among  themselves."    (Southern  Pacific 
V.  Interstate  Com.  Co.,  200  U.  S.  536.) 

§  17.  Discrimination  —  When  Denial  of  Right  of  Shipper 
to  Designate  Route  Is  Not. —  Where  the  initial  carrier  gives 
a  guaranteed  through  rate  on  citrus  fruits  from  California 
to  the  Atlantic  seaboard,  it  may  make  a  rule  reserving  the 
right  to  route  the  goods  beyond  their  own  terminals,  and 
such  routing  by  the  initial  carrier  which  gives  such  carrier 
the  right  to  select  over  what  lines  it  would  transport  the 
goods  beyond  its  own  line,  would  not  constitute  an  unjust 
discrimination  against  the  shipper,  nor  a  pooling  as  pro- 
hibited by  section  5  of  the  Interstate  Commerce  Act.  Th'3 
Supreme  Court  reversed  Interstate  Com,  Co.  v.  Southern 
Pacific  By.  Co.,  123  Fed.  Eep.  597,  and  dissolved  the  in- 
junction granted  by  the  Circuit  Court,  restraining  the  initial 
carriers  from  designating  the  routes  beyond  the  lines  of  such 
carriers  on  the  ground  that  the  Commerce  Act  had  not  been 
violated  by  the  carrier.  (Southern  Pacific  Ry.  Co.  v.  In- 
terstate Com.  Co.,  200  U.  S.  636;  Southern  California 
Ry.  Co.  V.  Interstate  Com.  Co.,  200  TJ.  S.  536;  Atchison, 
Topeha  &  Santa  Fe  Ry.  Co.  v.  Interstate  Com.  Co.,  200 
U.  S.  536 ;  Santa  Fe  Pacific  Ry.  Co.  v.  Interstate  Com.  Co., 
200  U.  S.  536.) 

Joint  through  rates  are  the  subject  of  agreement  between 
the  companies  under  their  control,  and  there  is  nothing  in 
the  Interstate  Commerce  Act  to  prevent  an  initial  carrier 
guaranteed  a  through  rate,  and  to  reserve  in  its  public 
notice  thereof  the  right  to  route  the  goods  beyond  its  own 
terminal.  A  carrier  cannot  be  compelled  to  make  a  through 
rate  if  it  does  not  see  fit  to  do  so  beyond  its  own  line.  If, 
however,  the  carrier  and  other  connecting  lines  of  road 
make  an  agreement  whereby  an  initial  carrier  may  make 
a  joint  through  rate  over  its  own  line  and  over  other  con- 
necting lines,  the  initial  carrier  may  select  the  connecting 
lines  over  which  it  will  transport  the  goods  and  may  reserve 
this  right  when  it  guarantees  a  through  rate.  It  cannot  be 
said  that  such  a  transaction  is  an  Tmla\vful  designation  within 
the  meaninjs:  of  the  Interstate  Commerce  Act,  if  the  business 
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and  the  character  of  the  freight  is  of  a  special  nature  like 
the  fruit  business,  having  nothing  in  common  with  other 
freight 

The  court  observed  that  before  the  rule  was  promulgated 
by  the  initial  carrier  forbidding  the  shipper  to  designate 
the  route  beyond  that  of  the  initial  carrier,  it  had  been  cus- 
tomary for  the  shipper  to  select  his  own  route,  and  to  collect 
rebates  for  the  routing  from  the  connecting  carriers.  The 
carriers  claimed  that  they  were  obliged  to  adopt  the  rule  so 
as  to  prevent  the  shipper  from  collecting  unlawful  rebates. 
In  the  trial  of  the  case,  the  court  said  that  there  was  nothing 
in  the  testimony  taken  before  the  Interstate  Commerce  Com- 
mission to  show  that  the  practice  of  collecting  rebates  to 
be  paid  to  the  shipper  had  been  resumed  after  the  rule  had 
been  adopted  forbidding  him  to  select  his  route,  and  this 
for  the  obvious  reason  that  the  shipper  could  not  control  the 
route,  and  hence  it  would  be  useless  for  the  eastern  rail- 
way companies  to  pay  the  shipper  or  the  car-line  com- 
panies rebates  on  freight  which  said  eastern  company  was 
^ot  receiving,  and  which  the  initial  carrier  alone  had  the 
routing  of.  As  soon  as  the  routing  was  agreed  upon  and  the 
through  tariff  rates  fixed,  the  eastern  connections  had  to 
do  business  with  the  initial  carrier,  instead  of  the  car  com- 
pany owning  the  cars  in  which  the  fruit  was  packed  or  the 
shipper.  The  shippers  prepay  or  guarantee  freight  charges 
to  destination.  The  initial  carrier  does  not  assume  liabil- 
ity for  damage  resulting  from  negligence  of  any  connecting 
line.  The  Circuit  Court  based  its  ruling  upon  the  theory 
that  the  connecting  carriers  were  rival  and  competing  trans- 
portation lines  and  assumed  that  between  these  lines  there 
did  exist,  but  for  the  routing  agreement,  a  competition  for  tiie 
fruit  transportation  which  could  not  be  extinguished  by  any 
agreement  as  to  routing,  as  a  condition  for  making  through 
tariff  rates,  and  that  as  competition  was  destroyed  by  the 
rule,  it  was  idle  to  say  that  such  result  was  not  maintained 
by  the  defendant,  and  the  court  concluded  that  the  carry- 
ing out  of  the  routing  agreement  was  a  violation  of  the 
Commerce  Act.  The  Supreme  Court,  however,  concluded 
that  the  various  eastern  roads  were  not,  as  matter  of  law, 
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to  be  regarded  as  competing  roads  within  the  meaning  of 
section  5  of  the  Commerce  Act,  because  the  carriers  had 
a  right  imder  the  act  to  agree  upon  and  provide  for  the  pub- 
lication of  joint  through  tariflF  rates  between  continuous 
roads,  provided  such  through  rates  were  reasonable  and  no 
discrimination  was  practiced.  That  the  initial  carrier  had 
the  right  to  enter  into  an  agreement  for  joint  through  rates 
with  all  or  any  one  of  the  connecting  companies,  though  such 
companies  were  competing  among  themselves,  and  such  agree- 
ment could  be  made  upon  such  terms  as  the  various  com- 
panies might  think  expedient,  provided  they  were  not  in 
violation  of  any  other  provision  of  the  Commerce  Act. 
(Southern  Pacific  Ry.  Co.  v.  Interstate  Com.  Co.,  200  TJ.  S. 
536.) 

For  fuller  report  of  this  case  see  "pooling,"  ante, page  55. 

§  i8.  Rebates  —  Discrimination  —  Freight  Classificatioa 

—  One  method  resorted  to  by  the  carrier  to  hide  rebates, 
and  to  discriminate  against  certain  kinds  of  freight,  is  in 
the  manipulation  of  freight  classification.  Kates  and  charges 
may  be  raised,  and  certain  kinds  of  commodities  discrim- 
inated against,  by  taking  certain  goods  from  the  classifi- 
cation which  entitle  them  to  be  carried  for  a  certain  amount, 
and  placing  them  in  another  classification  which  will  require 
the  shipper  to  pay  a  higher  rate  of  freight.  An  instance  of 
this  kind  will  be  found  in  what  is  known  as  the  Hay  case 
(134  Fed.  Rep.  142).  Hay  and  straw  in. carloads  were 
classed  by  the  carrier  in  what  was  known  as  sixth-class 
freight.  Commodities  in  this  class  are  carried  cheaper  than 
commodities  rated  in  the  fifth  class.  In  order  to  raise  the 
freight  on  hay  and  straw,  the  carrier,  on  the  Ist  of  Janu- 
ary, 1900,  took  hay  and  straw  out  of  sixth-class  freight  and 
classified  it  as  fifth  class,  thus  compelling  the  shipper  to 
pay  the  higher  rate. 

Upon  complaint  of  the  shipper,  testimony  was  taken  before 
the  Interstate  Commerce  Commission,  which  resulted  in  an 
order  made  by  the  commission,  directing  the  carriers  to  cease 
and  desist  from  charging  fifth-class  rates  on  hay  and  straw. 
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based  upon  findings  that  such  rates  were  unreasonable-  The 
commission  also  found  that  the  whole  advance  was  unreason- 
able, and  that  the  advance  and  consequent  placing  of  hay 
and  straw  in  the  fifth  class  unjustly  discriminated  against 
that  commodity  in  favor  of  other  articles  furnishing  less 
total  tonnage  to  the  carriers.  The  order  of  the  commission 
further  directed  the  carrier  to  cease  and  desist  from  failing 
or  neglecting  to  apply  sixth-class  rates  to  shipments  of  hay 
and  straw.  The  carrier  failed  to  comply  with  the  order,  and 
the  commission  brought  suit  in  the  Circuit  Court  of  the 
United  States,  northern  district  of  Ohio,  to  secure  the  en- 
forcement of  its  order.  The  court  dismissed  the  petition 
upon  the  ground  that  the  direction  of  the  commission  as  to 
how  freights  should  be  classified  was,  in  effect,  exercising 
the  power  to  fix  rates,  and  that  since  the  Commerce  Act  did 
not  give  the  commission  such  power,  its  order  was  unlawful. 
{Interstate  Com.  Co.  v.  Lake  Shore  &  Michigan  R.  R. 
Co.,  134  Fed.  Eep.  140.) 

On  and  after  August  28,  1906,  the  objection  that  the 
Interstate  Commerce  Commission  has  no  power  to  fix  rates 
will  have  no  application,  as  section  15  of  the  act  as  amended 
expressly  confers  such  power. 

§   ig.  Discrimination  —  Transportation    of    Troops. —  A 

difference  in  rates  does  not  necessarily  constitute  an  unjust 
discrimination.  The  government,  in  the  transportation  of 
troops  in  squads  of  ten  or  more,  does  not  financially,  or  in 
any  other  way,  come  into  competition  with  the  reduced  ton- 
party  rate  given  to  "theatrical,  operatic,  or  concert  com- 
panies, hunting  and  fishing  parties,  glee  clubs,  brass  or  string 
bands,  boat,  baseball,  or  tennis  clubs,  football  teams,  and 
other  parties  of  like  character,  which  is  authorized  by  sec- 
tion 22  of  the  Commerce  Act,  providing  for  excursion  rates, 
commutation  rates,  and  the  like.  The  government  claimed 
the  benefit  of  the  "  ten-party-rate  schedule "  in  transporting 
its  troops  in  squads  of  ten  or  more.  Held,  that  the  govern- 
ment was  not  entitled  to  claim  the  reduced  rate.  (United 
States  V.  Chicago  &  Northwestern  R.  R.  Co.,  127  Fed.  Rep. 
785.) 
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See  also,  same  ruling  as  to  railroad  running  partly  over 
tracks  of  railroad  wliich  received  land  grants  from  govern- 
ment under  act  of  July  2,  1864.  {United  States  v.  Astoria 
&  Columbia  River  B.  B.  Co.,  131  Fed.  Eep.  1006.) 

IV.  CommebceAct  —  Cabbieb  Cannot  BE  A  Dealeb. 

§  20.  Carriers  Cannot  Deal  in  Commodities  which  They 
Transport. —  The  Supreme  Court  of  the  United  States  in  a 
decision  rendered  on  the  19th  of  February,  1905,  in  what 
is  known  as  the  Chesapeake  &  Ohio  Case,  announced  the 
doctrine  that  dealing  in  coal  by  a  railway  company  was  il- 
legal, because  incompatible  with  its  duties  as  a  public  car- 
rier, and  calculated  to  inflict  an  injury  upon  the  public. 
That  any  contract  or  arrangement  entered  into  by  a  common 
carrier  or  permitting  such  carrier  to  engage  in  business  as  a 
dealer  in  the  commodities  which  it  transported  was  contrary 
to  public  policy  and  void.  The  court  observed  that  "if  a 
carrier  may  become  a  dealer,  buy  property  for  transporta- 
tion to  a  market  and  eliminate  the  cost  of  transportation  to 
such  market,  a  faculty  possessed  by  no  other  owner  of  the 
commodity,  it  must  result  that  the  carrier  would  be  in  a 
position  where  no  other  person  could  ship  the  conmiodity 
on  equal  terms  with  the  carrier,  in  its  capacity  as  dealer. 
No  other  person  owning  the  commodity,  being  thus  able  to 
ship  on  equal  terms,  it  would  result  that  the  owners  of  such 
commodity  would  not  be  able  to  ship,  but  would  be  compelled 
to  sell  to  the  carrier."  (New  Haven  B.  B.  Co.  v.  Inter- 
state Com.  Co.,  200  U.  S.  361;  Interstate  Com.  Co.  v. 
Chesapeake  &  Ohio  B.  B.  Co.,  200  IT.  S.  361.) 

The  court,  in  support  of  the  proposition,  that  to  allow  a 
carrier  to  deal  in  property  which  it  transported  was  con- 
trary to  public  policy,  cited  an  authority  by  Vice-Chancellor 
Kindersley  (Attomey-Oeneral  v.  Great  Northern  By.  Co., 
29  Law  Jour.  N.  S.  Equity,  794),  in  which  the  English' 
chancellor  held  that  dealing  in  coal  by  a  railway  company 
was  illegal,  because  incompatible  with  the  duties  of  the 
railway  as  a  public  carrier  and  calculated  to  inflict  an 
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injury  upon  the  public.  The  vice-chancellor  held  that  the 
act  of  Parliament  granting  the  charter  to  operate  the  rail- 
waj,  implied  a  pro]^bition  against  the  companies  engaging 
in  any  other  business.  The  reason  for  the  rule  was  thus 
expressed  by  the  vice-chancellor:  "These  large  companies, 
joint-stock  companies  generally,  for  whatever  purpose  es- 
tablished and  more  particularly  railway  companies,  are 
armed  with  powers  of  raising  and  possessing  large  sums 
of  money  —  large  amounts  of  property — and  if  they  were 
to  apply  that  money,  or  that  property,  to  purposes  other 
than  those  for  which  they  were  constituted,  they  mi^t  very 
much  injure  the  interests  of  the  public  in  various  ways. 
*  *  *  They  might  get  into  their  hands  the  traffic,  that 
is,  the  dealing  in  all  the  coal  in  the  large  districts  supply- 
ing coal  to  the  country.  If  they  can  do  that  with  regard 
to  coal,  what  is  to  prevent  their  doing  it  with  every  species 
of  agricultural  product  all  along  the  line  ?  Why  should  they 
not  become  purchasers  of  com,  of  all  kinds  of  beasts  and 
of  sheep,  and  every  species  of  agricultural  produce,  and 
become  great  dealers  in  the  supply  of  edibles  to  the  markets 
of  London;  and  why  not  every  other  species  of  commodity 
that  is  produced  in  every  part  of  the  country  from  which,  or 
to  which,  the  railway  runs  ?  I  do  not  know  where  it  is  to 
stop  if  the  argument  on  the  part  of  the  company  is  to  pre- 
vail. There  is,  therefore,  great  detriment  to  the  interests 
of  the  public,  for  this  reason,  taking  merely  the  article  of 
coal.'' 

The  court,  by  Mr.  Justice  WnrrE,  commenting  upon  the 
remedial  character  of  the  Interstate  Commerce  Act,  and 
in  support  of  the  proposition  that  a  carrier  could  not  as- 
sume the  duties  of  a  dealer,  remarked :  "  It  cannot  be  chal- 
lenged that  the  great  purpose  of  the  act  to  regulate  com- 
merce, whilst  seeking  to  prevent  unjust  and  unreasonable 
rates,  was  to  secure  equality  of  rates  as  to  all  and  to  destroy 
favoritism,  these  last  being  accomplished  by  requiring  the 
publication  of  tariffs,  and  by  prohibiting  secret  departures 
from  such  tariffs,  and  forbidding  rebates,  preferences, 
and  all  other  forms  of  undue  discrimination.  To  this  ex- 
tent, and  for  these  purposes,  the  statute  was  remedial,  and 
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isy  therefore,  entitled  to  receive  that  interpretation  which 
reasonably  accomplishee  the  great  public  purpose  which  it 
was  enacted  to  subserve.  That  a  carrier  engaged  in  inter- 
stato  commerce  becomes  subject  as  to  such  commerce  to  the 
commands  of  the  statute,  and  may  not  set  its  provisions  at 
naught  whatever  otherwise  may  be  its  power  when  carry- 
ing on  commerce  not  interstate  in  character,  cannot  in  rea- 
son be  denied.  ITow,  in  view  of  the  positive  command  of 
the  second  section  of  the  act,  that  no  departure  from  the 
published  rate  shall  be  made,  *  directly  or  indirectly,'  how 
can  it  in  reason  be  held  that  a  carrier  may  take  itself  from 
out  the  statute  in  every  case  by  simply  electing  to  be  a 
dealer  and  transport  a  commodity  in  that  character?  For, 
of  course,  if  a  carrier  has  a  right  to  disregard  the  published 
rates  by  resorting  to  a  particular  form  of  dealing,  it  must 
follow  that  there  is  no  obligation  on  the  part  of  a  carrier 
to  adhere  to  the  rates,  because  doing  so  is  merely  voluntary. 
The  all-embracing  prohibition  against  either  directly  or  in- 
directly charging  less  than  the  published  rates  shows  that 
the  purpose  of  the  statute  was  to  make  the  prohibition  ap- 
plicable to  every  method  of  dealing  by  a  carrier  by  which 
the  forbidden  result  could  be  brought  about.  If  the  public 
purpose  which  the  statute  was  intended  to  accomplish  be 
borne  in  mind,  its  meaning  becomes,  if  possible,  clearer. 
What  was  that  purpose  ?  It  was  to  compel  the  carrier  as  a 
public  agent  to  give  equal  treatment  to  all.  Now,  if  by  the 
mere  fact  of  purchasing  and  selling  merchandise  to  be  trans- 
ported a  carrier  is  endowed  with  the  power  of  disregarding 
the  published  rate,  it  becomes  apparent  that  the  carrier  pos- 
sesses the  right  to  treat  the  owners  of  like  commodities  by 
entirely  different  rules.  That  is  to  say,  the  existence  of  such 
a  power  in  its  essence  would  enable  a  carrier,  if  it  chose  to 
do  so,  to  select  the  favored  persons  from  whom  he  would  buy 
and  the  favored  persons  to  whom  he  would  sell,  thus  giving 
such  persons  an  advantage  over  every  other,  and  leading  to 
a  monopolization  in  the  hands  of  such  persons  of  all  the 
products  as  to  which  the  carrier  chose  to  deal.  Indeed,  the 
inevitable  result  of  the  possession  of  such  a  right  by  a  car* 
rier  would  be  to  enable  it,  if  it  chose  to  exercise  the  power, 
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to  concentrate  in  its  own  hands  the  products  which  were  held 
for  shipment  along  its  line,  and  to  make  it,  therefore,  the 
sole  purchaser  thereof  and  the  sole  seller  at  the  place  where 
the  products  w^ere  to  be  marketed ;  in  other  words,  to  create 
an  absolute  monopoly."  {New  Haven  R,  R.  Co.  v.  Inter- 
state Com.  Co.,  200  U.  S.  361 ;  Interstate  Com.  Co.  v.  Ches- 
apeake &  Ohio  R.  R.  Co.,  200  U.  S.  361.) 

The  cases  cited  arose  in  a  suit  institute  in  the  United 
States  Circuit  Court  of  the  district  of  West  Virginia,  by 
the  Interstate  Commerce  Commission,  to  enjoin  the  carrying 
out  of  a  contract  under  which  the  Chesapeake  &  Ohio  Rail- 
way Company,  a  Virginia  corporation,  agreed  to  deliver  at 
New  Haven  60,000  tons  of  New  River  coal  for  the  New 
York,  New  Haven  &  Hartford  Railroad  Company,  a  Con- 
necticut corporation,  at  $2.75  per  ton.  The  price  of  coal 
at  the  mines,  plus  the  cost  of  transportation  from  Newport 
News  to  New  Haven,  was  $2.47  per  ton,  while  the  published 
rate  from  the  mine  to  Newport  News  was  $1.45  per  ton,  and 
the  bill  was  based  on  the  claim  that  this  was  in  effect  a  dis^ 
crimination,  in  that  the  company  carried  the  coal  for  less 
than  the  published  rates.  In  1895  the  State  of  West  Vir- 
ginia passed  an  act  entitled  "  an  act  to  prevent  railroad  com- 
panies from  buying  or  selling  coal  or  coke,  and  to  prevent 
discrimination."  To  evade  this  statute,  the  place  of  de- 
livery under  the  contract  was  to  be  at  New  Haven,  Conn. 

Tlie  company  denied  this,  and  alleged  that  it  had  sus- 
tained a  loss  on  the  price  of  the  coal,  and  that  it  took  this 
means  to  reimburse  the  New  Haven  road  for  some  $100,000 
which  it  had  lost  through  the  inability  to  fill  a  previous  con- 
tract owing  to  a  strike  of  miners. 

The  Circuit  Court  held  that  there  was  no  violation  of 
the  ivbate  provision  of  the  Interstate  Commerce  Act,  but 
held  that  the  contract  between  the  two  roads  was  illegal, 
contrary  to  public  policy,  and  void,  and  enjoined  its  enforce- 
mc^nt.     The  two  roads  and  the  commission  appealed. 

The  Supreme  Court  discussed  the  contract  in  question 
and  also  a  previous  contract,  which  was  for  2,000,000  tons, 
with  deliveries  guaranteed  by  J.  Pierpont  Morgan.  The 
various  phases  of  both  contracts  are  considered  at  length, 
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and  the  conclusion  reached  that  they  were  void  as  against 
public  policy,  and  also  in  violation  of  the  Interstate  Com- 
merce Act,  because  the  margin  for  freight  rates  was  lower 
than  the  published  rates. 

The  court  modified  the  injunction  granted  by  the  Circuit 
Court  by  enlarging  its  provisions.  In  this  regard  Mr.  Jus- 
tice White  said:  ^^As  the  court  below  did  not  decide  that 
the  second  and  third  sections  of  the  act  relating  to  the  main- 
tenance of  rates  had  been  violated,  the  injunction  issued  by 
it  was  not  made  as  directly  responsive  to  the  commands  of 
the  statute  on  that  subject  as  we  think  it  should  have  been. 
We,  therefore,  conclude  that  the  injunction  below  should  be 
modified  and  enlarged  by  perpetually  enjoining  the  Chesa- 
peake and  Ohio  from  taking  less  than  the  rates  fixed  in  its 
public  tariff  or  freight  rates  by  means  of  dealing  in  the  pur- 
chase and  sale  of  coal."  As  thus  modified  the  decree  below 
was  affirmed.  {New  Haven  R.  R.  Co.  v.  Interstate  Com. 
Co.,  200  U.  S.  361;  Interstate  Com.  Co.  v.  Chesapeake  lO 
Ohio  R.  R.  Co.,  200  U.  S.  361.) 

In  declaring  that  the  contract  of  the  carrier,  made  by  it 
as  a  dealer  was  contrary  to  public  policy  and  void,  the  court 
said :  "  It  is  said  that  when  a  carrier  sells  an  article  which 
it  has  purchased  and  transports  that  article  for  delivery,  it  is 
both  a  dealer  and  a  carrier.  When,  therefore,  the  price  re- 
ceived for  the  commodity  is  adequate  to  pay  the  published 
freight  rate  and  something  over,  the  command  of  the  stat- 
ute as  to  adherence  to  the  published  rates  is  complied  witli, 
because  the  price  will  be  imputed  to  the  freight  rate,  and 
the  loss,  if  any,  attributed  to  the  company  in  its  capacity  as 
dealer  and  not  as  a  carrier.  This  simply  asserts  the  propo- 
sition which  we  have  disposed  of,  that  a  carrier  possesses  the 
power  by  the  form  in  which  he  deals,  to  render  the  prohibi- 
tions of  the  act  ineffective,  since  it  implies  the  right  of  a 
carrier  to  shut  off  inquiry  as  to  the  real  result  of  a  particu- 
lar transaction  on  the  published  rates,  and  thereby  to  ol)- 
tain  the  power  of  disregarding  the  prohibitions  of  the  statute. 

"  It  is  said,  that  as  in  the  case  in  hand,  it  is  shown  that 
there  was  no  intention  on  the  part  of  the  carrier  in  making 
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the  sale  of  the  coal  to  violate  the  prohibitions  of  the  statute^ 
and,  on  the  contrary,  as  the  proof  shows,  an  arrangement  was 
made  by  the  carrier  for  transporting  the  coal  from  Newport 
News  to  Connecticut,  which,  if  it  had  been  carried  out, 
would  have  provided  for  the  full  published  rate;  therefore, 
an  honest  contract  made  by  the  carrier  should  not  be  stricken 
down  because  of  things  over  which  the  carrier  had  no  control. 
"  The  proposition  involves  both  an  unfounded  assumption 
of  fact  and  an  unwarranted  implication  of  law.  It  is  true 
the  court  below  found  that  the  proof  did  not  justify  the  in- 
ference that  the  Chesapeake  and  Ohio  had,  in  1896,  made 
the  contract  to  sell  the  coal  to  the  New  Haven  with  the  pur- 
pose of  avoiding  a  compliance  with  the  published  rates.  But 
in  this  conclusion  of  fact  we  cannot  agree.  While  it  may  be 
that  the  proof  establishes  that  the  contract  for  the  sale  of 
coal  was  not  made  as  a  mere  device  for  avoiding  the  opera- 
tion of  the  statute,  we  think  the  proof  leaves  no  doubt  that, 
in  making  the  contract  in  question,  the  Chesapeake  and  Ohio 
was  wholly  indifferent  to  and  did  not  concern  itself  with 
the  prohibition  of  the  statute,  of  which,  of  course,  it  must 
be  assumed  to  have  had  full  knowledge."  (New  Haven  R.  B* 
Co.  V.  Interstate  Commerce  Commission,  200  U.  S.  361; 
Interstate  Commerce  Commission  v.  Chesapeake  &  Ohio  B. 
R.  Co.,  200  U.  S.  361.) 

§  21.  Carrier  Cannot  be  a  Dealer  —  Legislation  of  1906 

as  to. —  The  wholesome  doctrine  that  it  is  contrary  to  public 
policy  to  permit  a  carrier  to  deal  in  the  commodities  which  it 
trfi^nsports ;  that  it  cannot  occupy  the  dual  capacity  of  dealer 
or  shipper,  and  carrier,  was  declared  by  the  Supreme  Court 
of  the  United  States  in  February,  1906,  in  what  is  known  as 
the  Chesapeake  and  Ohio  case,  supra.  The  notable  opinion 
of  the  court,  written  by  Mr.  Justice  White  and  concurred 
in  by  all  of  his  associates,  is  a  forcible  and  convincing  ar^- 
ment  showing  the  wisdom  of  the  rule.  On  June  29,  1906, 
Congress  enacted  this  rule  of  public  policy  into  a  law%  and 
it  now  forms  part  of  section  1  of  the  Commerce  Act.  "  From 
and  after  May  first,  1908,"  the  statute  declares,  it  shall  be 
unlawful  for  any  railroad  company  to  transport  among  the 
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States  and  Territories,  or  to  any  foreign  country  "  any  article 
or  commodity,  other  than  timber  or  the  manufactured  prod- 
ucts thereof,  manufactured,  mined,  or  produced  by  it,  or 
under  its  authority,  or  which  it  may  own  in  whole  or  in  part, 
or  in  which  it  may  have  any  interest,  direct  or  indirect, 
except  such  articles  or  commodities  as  may  be  necessary  and 
intended  for  its  use  in  the  conduct  of  its  business  as  a 
common  carrier." 

The  value  of  this  statutory  prohibition  is  apparent,  when 
we  consider  that  it  would  be  impossible  for  a  carrier  to  dis- 
charge its  duty,  as  such,  to  all  shippers,  affording  to  each 
equality  of  opportunity,  and  placing  all  upon  an  equal 
plane,  when  the  carrier  also  becomes  a  shipper.  It  is  ob- 
vious that  a  carrier,  which  is  also  a  shipper,  becomes  a  rival 
and  competitor  of  every  shipper  to  whom  it  owes  a  public 
duty  to  carry.  As  a  carrier,  it  cannot  serve  itself,  and  also 
mete  out  impartial  and  exact  justice  to  other  shippers,  and 
faithfully  discharge  its  obligations  in  that  regard. 

V.  Impbisonment  —  Ckimes  and  Conspibacies. 
§  22.  Imprisonment  —  Conspiracy  Against  the  United 
States. —  Under  section  10  of  the  Commerce  Act,  as  origi- 
nally passed,  the  sentence  imposed  for  its  violation,  in- 
cluded "imprisonment  in  the  penitentiary  for  a  term  not 
exceeding  two  years"  or  a  fine  not  exceeding  $5,000,  or 
both,  in  the  discretion  of  the  court.  On  the  19th  of  Febru- 
ary, 1903,  the  Elkins  Act  was  passed,  which  contained  a 
provision  abolishing  the  penalty  of  imprisonment  contained 
in  section  10  of  the  Commerce  Act,  and  substituted  a  fine, 
not  less  than  $1,000  nor  more  than  $20,000.  The  result  of 
this  legislation,  as  shown  by  the  evidence  secured  by  the 
Bureau  of  Corporations  in  the  Department  of  Commerce  and 
Labor,  and  by  the  Commissioner  of  Corporations  under  the 
act  approved  February  14,  1903,  as  reported  from  time  to 
time  to  the  Department  of  Justice,  showed  that  the  evils 
resulting  from  rebating  and  preferences  and  discriminations 
against  shippers  and  localities,  which  it  was  sought  to 
remedy  by  the  Commerce  Act  and  the  Elkins  Act,  continued 
to  be  practiced  with  impunity.     The  punishment  imposed, 
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being  measured  only  by  a  fine,  seema  to  have  had  no  de- 
terrent effect. 

In  view  of  these  facts,  the  Attorney-General  of  the  United 
States  came  to  the  conclusion  that  the  only  way  to  enforce 
violations  of  the  Commerce  Act  and  the  Elkins  Act  was  to 
secure  indictments,  under  which  the  defendants,  upon  con- 
viction, could  be  sent  to  prison.  Kesort  was  had  to  section 
6440  of  the  United  States  Revised  Statutes,  which  makes  it 
a  crime  for  two  or  more  persons  to  conspire  to  commit  any 
offense  against  the  United  States.  Conviction  under  this 
section  for  conspiracy,  prior  to  the  amendment  of  1897,  au- 
thorized the  court  to  impose  a  penalty  by  fine,  and  also 
imprisonment,  for  not  more  than  two  years.  In  construing 
this  section,  the  Supreme  Court  of  the  United  States  in 
Clune  V.  United  States,  159  U.  S.  590,  declared  that  if  the 
crime  which  defendants  conspired  to  commit  was  punishable 
only  by  fine,  nevertheless,  if  the  defendants  were  convicted 
under  the  conspiracy  clause  of  the  Revised  Statutes,  they 
were  subject  to  the  penalties  imposed  by  that  section,  which 
included  imprisonment  for  not  more  than  two  years. 

It  was  contended,  by  counsel  for  accused,  in  the  Clune 
case,  that  a  conspiracy  to  commit  an  offense  could  not  be 
punished  more  severely  than  the  offense  itself,  and  that, 
therefore,  when  the  principal  offense  is  in  fact  committed, 
the  mere  conspiracy  is  merged  in  it. 

In  answer  to  this  contention,  the  court,  Bbeweb,  justice 
said :  "  The  language  of  the  section  is  plain,  and  not  open 
to  doubt.  A  conspiracy  to  commit  an  offense  is  denounced 
as  itself  a  separate  offense,  and  the  punishment  therefor  is 
fixed  by  the  statute,  and  we  know  of  no  lack  of  power  in 
Congress  to  thus  deal  w^ith  a  conspiracy.  Whatever  may  be 
thought  of  the  wisdom  or  propriety  of  a  statute  making  a 
conspiracy  to  do  an  act  punishable  more  severely  than  the 
doing  of  the  act  itself,  is  a  matter  to  be  considered  solely 
by  the  legislative  body."  The  court  cited  in  support  of  its 
opinion  also  Callan  v.  Wilson,  127  U.  S.  540. 

After  this  decision,  the  conspiracy  section  was  amended 
in  1897,  by  making  the  punishment  of  imprisonment  in  the 
alternative,  and  fixing  a  maximum  fine  of  not  more  than 
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$10,000,  with  no  minimum  specified,  and  giving  the  court 
discretion  to  impose  either  or  both  penalties. 

In  view  of  these  plain  provisions  of  the  conspiracy  section 
the  Attorney-General  gave  instructions  to  district  attorneys 
throughout  the  country  to  investigate  all  complaints  for  vio- 
lations of  the  EUcins  Act  and  Commerce  Act,  and  if  reason- 
able grounds  therefor  existed  and  sufficient  evidence  could 
be  obtained,  to  submit  such  evidence  to  the  grand  jury  under 
section  6440  of  the  United  States  Eevised  Statutes,  charging 
conspiracy  to  commit  a  crime  against  the  United  States. 
The  section  of  the  Kevised  Statutes,  as  amended  1879,  pro- 
vides as  follows: 

Conspiracy  Against  the  United  States.—  If  two  or  more  persons 
conspire  either  to  commit  any  offense  against  the  United  States 
or  to  defraud  the  United  States  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to 
a  penalty  of  not  more  than  ten  thousand  dollars  or  to  imprisonment 
for  not  more  than  two  years,  or  to  both  fine  and  imprisonment 
in  the  discretion  of  the  court.     (U.  8.  Rev.  Stat.,  §  5440.) 

Indictments  were  found,  under  this  section,  in  Kansas 
City,  eastern  district  of  Missouri,  against  Thomas  and  Tag- 
gart,  for  conspiring  to  commit  the  crime  of  rebating,  which 
is  an  offense  against  the  United  States,  forbidden  by  the 
Commerce  Act  and  the  Elkins  Act,  but  made  punishable, 
under  those  acts,  only  by  fine. 

Similar  indictments  were  found  also  by  the  grand  jury 
in  the  county  of  New  York,  southern  district  of  New  York, 
against  certain  shippers  and  officers  of  the  New  York 
Central  railroad.  The  indictments  in  Kansas  City  were 
tried  in  June,  1906,  before  Hon.  Smith  McPhebson,  and 
were  sustained  and  the  defendants  were  convicted.  Judge 
McPherson  followed  Clune  v.  United  States,  159  TJ.  S.  590, 
above  cited,  and  held  that  a  conspiracy  to  commit  an  offense 
w^as  a  distinct  crime  from  that  sought  to  be  committed. 
Congress  having  made  it  a  separate  offense,  with  a  different 
penalty. 

The  New  York  indictments,  under  the  conspiracy  clause 
of  the  United  States  Revised  Statutes,  were  demurred  to  by 
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defendants.  The  demurrers  were  argued  June  29,  1906^ 
before  Hon.  Geoegb  C.  Holt,  district  judge,  shortly  after 
the  Kansas  City  indictments  were  sustained  by  Judge  Mo 
pHEBSON.  Judge  Holt,  after  careful  consideration,  felt  con- 
strained to  differ  from  the  ruling  made  by  Judge  McPhsi^ 
SON,  sustained  the  demurrers  and  dismissed  the  indictments. 
"To  claim  that  the  agreement  to  give  a  rebate  is  a  con- 
spiracy punishable  by  imprisonment,"  said  Judge  Holt, 
"  while  the  actual  giving  of  it  is  an  offense  punishable  only 
by  fine  seems  to  me  too  subtle  a  distinction  to  be  drawn  in 
the  administration  of  the  criminal  law." 

It  would  seem  that  the  practical  effect  of  Judge  Holt's 
opinion,  if  sustained,  would  operate  to  nullify  section  5440 
of  the  United  States  Bevised  Statutes,  because  if  an  act  is 
made  a  crime,  the  accused  must  be  indicted  and  tried  for 
committing  it.  If  he  conspires  with  another  to  commit  it 
he  cannot  be  indicted  for  the  conspiracy,  but  the  District 
Attorney  must  confine  his  indictment  to  the  direct  commis- 
sion of  the  offense. 

In  this  connection,  it  may  be  observed,  that  the  imprison- 
ment penalty,  for  violations  of  the  Commerce  Act  and  the 
Elkins  Act,  was  not  restored  by  the  Act  of  June  29,  1906, 
except  only  as  to  the  crime  of  rebating.  In  one  sense,  any 
violation  of  these  laws,  whether  it  be  by  means  of  false  bills, 
false  weights,  false  classification,  failure  to  furnish  cars,  or 
move  traffic,  might  be  held  to  be  a  mere  cover  or  device  to 
accomplish  the  crime  of  rebating,  which  in  its  essence  is  the 
act  of  the  carrier  in  charging  one  shipper  more  than  another 
for  the  same  service,  or  for  substantially  the  same  servnce. 
But  in  the  administration  of  the  criminal  law,  it  is  extremely 
doubtful  if  the  crime  of  false  billing,  false  weights,  or  false 
classification,  or  discrimination  in  car  service  or  in  the  use 
of  terminal  facilities  can  be  punished  by  imprisonment.  All 
those  offenses  were  made  punishable  by  imprisonment  im- 
der  sec»tion  10  of  the  Conmierce  Act,  prior  to  the  passage  of 
the  Elkins  Act,  February  19,  1906.  Failure  to  obey  a  ^vrit 
of  mandamus  to  furnish  cars  or  move  traffic  was  made,  imder 
siH*tion  6  of  the  Commerce  Act,  punishable  "as  and  for  a 
contonij>t/'  which  is  pimishable  by  fine  and  imprisonment. 
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These  ptmishments  were  not  directly  restored  by  the  Act  of 
June  29,  1906. 

§  23.  Criminal  Liability  —  Rebates  —  Concessions  — 
Foreign  Shipments.— The  Elkins  Act  of  February  19, 1903, 
declares  that  it  shall  be  unlawful  for  the  carrier  to  receive 
or  collect  from  any  person  a  greater  or  less  compensation 
than  it  charges  or  collects  from  any  other  person  for  a  like 
service  and  makes  it  a  criminal  offense  for  the  carrier  or 
any  person  or  corporation  "to  offer,  grant,  or  give  or  to 
solicit,  accept,  or  receive  any  rebate."  Criminal  proceed- 
ings were  instituted  on  behalf  of  the  Government  against 
Armour  &  Co.,  Swift  &  Co.,  The  Cudahy  Company,  The 
Nelson  Morris  Packing  Company,  and  others  for  a  violation 
of  the  provisions  of  the  Elkins  Act  relating  to  rebates.  It 
was  charged  that  the  defendants  accepted  a  rate  of  twenty- 
three  cents  per  100  pounds  on  shipments  of  lard  consigned  to 
Germany  by  way  of  the  Burlington  railway,  when  the  legal 
tariff  was  thirty-five  cents  per  100.  The  case  was  tried  in 
June,  1906,  in  the  United  States  District  Court  at  Kansas 
City,  Mo.,  before  Hon.  Smith  McPheeson.  The  jury  found 
the  defendants  guilty.  The  contention  of  the  defendants 
was  that  the  twenty-three-cent  rate  was  legal  because  the 
Burlington  railroad  raised  its  tariff  to  thirty-five  cents  per 
100  after  it  had  made  its  contracts  with  the  defendants. 
After  the  contract  had  been  made  with  defendants  at  the 
twenty-three-cent  rate,  which  expired  on  the  31st  day  of 
December,  1906,  the  railroad  company,  prior  to  the  expira- 
tion of  the  contract,  on  the  6th  day  of  August,  1905,  filed  a 
new  schedule  of  tariffs  fixing  the  rate  of  thirty-five  cents  per 
100  pounds.  The  court  held  that  defendants  knowingly, 
after  the  rate  had  been  changed,  continued  to  pay,  and  the 
railroad  company  continued  to  accept,  the  twenty-three-cent 
rate,  while  other  shippers  were  obliged  to  pay  thirty-five 
cents  for  the  same  service.  The  court  held  that  this  was  a 
violation  of  the  Elkins  Act.  The  court  charged  the  jury  as 
follows : 

"According  to  the  indictment  returned  against  the  defendant, 
the  packing  company  signed  a  contract  to  run  until  December  31, 
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1905,  in  which  the  Burlington  railway  agreed,  with  other  connect- 
ing railways,  to  carry  packing-house  proiducts  from  the  Missouri 
river  to  Germany,  billed  via  New  York;  that  the  rate  agreed  npon 
included  a  rate  of  twenty-three  cents  a  hundred  pounds  between 
the  Mississippi  river  and  New  York;  that  while  this  contract  was 
in  existence  the  Burlington  railway  filed  with  the  Interstate  Com- 
merce Commission  an  amended  tariff  of  thirty-five  cents  on  these 
products  from  the  Mississippi  river  to  New  York;  and  that  the 
defendant  continued  to  accept  the  twenty-three-cent  rate  after 
August  6,  1905,  when  the  alleged  offense  was  committed. 

"The  Constitution  of  the  United  States  gives  Congress  the 
power  to  regulate  commerce  between  the  States  and  with  foreign 
nations.  And  in  the  exercise  of  this  power  Congress  did  enact 
the  two  statutes  of  February  4,  1887,  and  of  February  19,  1903, 
the  last  being  amendatory  of  the  former. 

"And  the  court  charges  you  that  in  carrying  the  products  from 
Kansas  City,  Kan.,  in  and  through  this  division  and  district  to 
the  Atlantic  seaboard  i)orts,  to  be  loaded  there  on  vessels  and  car- 
ried to  European  ports,  such  commerce  was  with  foreign  nations 
and  was  such  commerce  as  is  referred  to  and  covered  by  the  two 
enactments  of  Congress  mentioned.  In  this  case  the  defendant 
packing  company  was  both  the  shipper  and  the  consignee.  And 
in  making  such  shipment  from  Kansas  City,  Kan.,  to,  within, 
through  and  beyond  this  division  and  judicial  district  to  an  At- 
lantic seaboard  port,  to  be  there  placed  upon  an  ocean  vessel  to  be 
carried  to  a  European  port,  both  the  defendant  packing  company, 
the  Burlington  company  and  the  connecting  lines  of  railroad, 
each  and  all  are  amenable  to  the  two  statutes  in  question.  And 
if  the  law  has  been  violated  in  the  facts  in  evidence  under  the 
indictment  herein,  then  this  court  has  jurisdiction  to  hear  and 
determine  the  case  and  render  such  judgment  as  your  verdict  and 
justice  requires. 

"And  if  such  shipment  of  such  packing-house  products  were 
made  from  Kansas  City,  Kan.,  to  the  European  ports  as  a  through 
shipment,  consigned  by  the  defendant  packing  company  at  Kansas 
City,  Kan.,  to  itself  at  the  European  port,  and  this  fact  was  so 
known  by  the  defendant  when  it  made  the  shipment,  and  if  this 
fact  was  so  known  at  the  time  by  the  Burlington  company  when 
it  received  the  product,  and  in  turn  each  of  the  connecting  lines 
of  the  railroad  and  the  steamship  company  knew  such  fact  when 
receiving  such  product,  then  it  is  not  controlling  that  the  receipts, 
contracts,  writings  or  bills  of  lading  were  through  contracts  or 
bills  of  lading. 

"It  is  important  for  you  to  determine  whether  the  concession 
of  twelve  cents  per  hundred  after  August  6  from  the  rates  covered 
by  the  schedules  then  on  file  with  the  commission  was  the  result 
of  a  device  and  whether  done  with  guilty  intent.  It  must  have 
been,  before  you  can  convict,  the  result  of  a  device  and  with  a 
guilty  intent,  because  if  the  shipper  did  not  know  it  was  receiving 
concessions  and  did  not  have  a  guilty  intent  no  crime  would  be 
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committed.  As  to  device,  is  meant  that  which  is  devised  or  formed 
by  deBign,  a  contrivance,  a  project,  a  scheme  to  deceive,  a  strata- 
gem or  an  artifice."  (United  States  v.  Armour  Packing  Co,  et  aL 
U.  S.  Dist.  Court,  Eastern  District  of  Missouri,  June  12,  1906.) 

§  24.  Criminal  Liability  —  Concessions  —  Overlapping 
Contracts. —  The  Elkins  Act  renders  the  person  or  corporation 
who  receives  a  rebate  liable  in  the  same  manner  as  a  person 
who  solicits  or  accepts  such  rebate.  Criminal  proceedings 
were  instituted  against  both  the  carrier  and  the  shipper  for 
a  violation  of  the  Elkins  Act  with  regard  to  giving  and  re- 
ceiving  rebates.  The  cases  were  tried  before  Judge  Mo- 
Pherson  in  Kansas  City,  Mo.,  in  June,  1906.  The  shippers 
were  tried  fiirst  and  convicted.  See  United  States  v.  Armour 
Packing  Co.,  supra.  The  carrier,  to  wit,  the  Chicago,  Bur- 
lington and  Quincy  Eailroad  Company  was  also  found 
guilty  upon  the  same  charge  upon  which  the  shippers  were 
convicted,  namely,  for  accepting  a  rate  of  twenty-three 
cents  per  100  pounds  on  shipments  of  lard  consigned  to 
Germany  via  the  Burlington  railway,  after  the  legal  rate 
was  increased  to  thirty-five  cents  per  100  pounds.  The 
railroad  company  contended  that  the  charge  was  legal  be- 
cause it  had  made  a  contract  with  the  shippers  to  carry  for 
twenty-three  cents  per  100  pounds,  which  contract  did  not 
expire  until  the  31st  day  of  December,  1905,  although  on 
the  6th  of  August,  1905,  prior  to  the  expiration  of  said  con- 
tract the  tariff  rates  were  increased  from  twenty-three  cents 
per  100  pounds  to  thirty-five  cents  per  100  pounds.  The 
carrier  claimed,  therefore,  that  upon  this  overlapping  con- 
tract it  had  a  right  to  continue  to  charge  but  twenty-three 
cents  per  100  pounds.  The  railroad  company  claimed  that 
it  had  a  joint  rate  under  its  contract  with  the  Clover  Leaf 
and  Lehigh  Valley  railroad  to  carry  the  packing-house 
products  at  a  rate  which  would  have  been  valid  had  it  been 
published.  They  argued  that  the  only  crime  committed,  if 
any,  was  the  failure  to  publish  the  tariff  under  the  contract, 
w^hile  the  indictment  charged  that  the  defendant  granted  a 
concession  from  a  portion  of  a  through  rate.  That  if  a  con- 
cession was  made  at  all  it  was  on  the  entire  or  through  rate 
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and  reduced  the  through  rate,  the  amount  of  such  oonceasion, 
but  did  not  and  could  not  be  offered  to  any  fractional  part 
of  the  through  rate.  Defendants  claimed  that  the  Burlington 
railroad  kept  its  contract,  which  was  made  in  good  faith  and 
kept  in  good  faith  and  that,  therefore,  it  was  not  guilty  of 
giving  a  rebate  as  charged  in  the  indictment  but  was  guilty 
only  of  failure  to  publish  and  file  its  tariff  rate.  The  United 
States  district  attorney  answered  this  contention  by  saying 
that  the  facts  disclosed  a  clear  violation  of  the  Elkins  Act, 
because  the  Burlington  Sailroad  Company  had  made  a  con- 
tract with  the  packing  company  at  the  rate  of  twenty-three 
cents  per  100  pounds  and  had  continued  to  live  up  to  that 
contract  after  there  had  been  filed  with  the  Interstate  Com- 
merce Commission  an  amended  tariff  of  thirty-five  cents. 
Judge  McPherson  charged  the  jury  that  the  defendant,  the 
Burlington  Railroad  Company,  had  no  right  to  make  a  con- 
tract for  a  period  longer  than  the  established  rate  of  twenty- 
three  cents  should  be  in  force.  That  by  carrying  shipments 
for  twenty-three  cents  after  August  17,  1905,  when  the 
tariff  was  raised  to  thirty-five  cents,  was,  as  matter  of  law, 
a  concession  for  which  the  railroad  company  was  liable  un- 
der the  indictment,  and  that  the  failure  of  the  company  to 
file  the  schedule  of  twenty-three  cents  was  wholly  imma- 
terial. Defendants  were  convicted.  (United  States  v. 
Chicago,  Burlington  &  Quincy  Ry.  Co.,  tried  June  13, 
1906.) 

VI.  CoMMEECE  Act  —  Mandamus. 

§  25.  Mandamus  —  Effect  of  New  Legislation  as  to.— • 

The  Interstate  Commerce  Act  was  designed  to  regulate  the 
conduct  of  the  carrier,  and  to  protect  the  interest  of  the 
shipper.  In  many  instances  the  carrier  succeeded  in  secur- 
ing unjust  preferences  in  favor  of  particular  shippers,  by 
allowing  the  use  of  cars  and  terminal  facilities  to  those 
favored,  to  the  exclusion  of  other  shippers.  In  order  to 
remedy  this  evil,  Congress,  by  the  act  approved  March  2, 
1889,  added  section  23  to  the  Commerce  Act,  thereby  giv- 
ing to  the  shipper  an  additional  summary  and  effective 
remedy  by  writ  of  mandamus,  to  compel  the  carrier  to  move 


MANDAMUS.  77 

interstate  traffic  upon  equal  term  to  all  shippers  similarly 
situated,  and  to  furnish  all  shippers  alike  with  cars  or  other 
"facilities  for  transportation."  Section  1  of  the  act  de- 
fines "transportation"  as  including  "all  instrumentalities 
of  shipment  or  carriage."  This  section  was  amended  by  the 
act  approved  June  29,  1906,  so  as  to  include  in  the  term 
"  railroad "  not  only  bridges  and  ferries,  but  "  all  switches, 
spurs,  tracks,  and  terminal  facilities  of  every  kind  used  or 
necessary  in  the  transportation  of  persons  or  property,  freight 
depots,  yards,  and  grounds  used  or  necessary  in  transporta- 
tion or  delivery  of  property."  The  term  "  railroad,"  under 
the  amendment,  includes  "cars  and  other  vehicles,  and  all 
instrumentalities  and  facilities  of  shipment  or  carriage." 
Transportation,  the  amendment  declares,  must  be  furnished 
by  the  carrier  "  upon  reasonable  request  therefor."  Section 
3  of  the  act  commands  the  carrier  to  furnish  "  equal  facili- 
ties" for  interchange  of  traffic.  Spur  tracks,  sidings,  and 
switches,  under  the  1906  amendment,  are  now  expressly  in- 
cluded in  the  terms  "  transportation  "  and  "  terminal  facili- 
ties" and  were  designed  doubtless  to  furnish  a  remedy  for 
such  treatment  as  the  shipper  received,  as  shown  in  the  case 
of  Harp  V.  Choctaw  Railroad,  125  Fed.  Rep.  445,  C.  C.  A. 
Eighth  Circuit,  October,  1903,  and  for  which  the  court 
could  find  no  remedy.  For  a  report  of  this  case,  see  "  Sny- 
der's Interstate  Commerce  Act,"  page  76. 

§  26.  Mandamus  —  Jurisdiction  of  Federal  Court  as  to.— 
Congress  has  power  to  authorize  a  Circuit  Court  of  the 
United  States  to  issue  a  writ  of  mandamus  in  an  original 
proceeding.  In  order  to  confer  power  to  issue  such  a  writ, 
the  act  must  be  clear  and  explicit,  and  will  not  be  construed 
into  the  act,  and  the  authority  will  not  be  conferred  by  im- 
plication. Prior  to  1906,  neither  section  20,  nor  section  12 
of  the  Interstate  Commerce  Act,  conferred  authority  upon  a 
Federal  court  to  issue  a  writ  of  mandamus  to  compel  a  com- 
mon carrier  to  make  a  report  of  the  matters  and  things 
specified  in  section  20  of  the  act.  A  grant  of  authority  to 
the  commission  to  enforce  the  act  and  to  institute  "  all  neces- 
sary proceeding  for  the  enforcement  of  the  provisions  of  the 
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act,  will  not  authorize  a  summary  proceeding  by  mandamus." 
(Enapp  V.  Lake  Shore  By.  Co.,  197  U.  S.  536.) 

In  view  of  this  decision,  Congress,  by  the  act  approved 
June  29,  1906,  has  (^iven  express  authority  to  the  court  to 
issue  its  writ  of  mandamus  to  enforce  "any  of  the  pro- 
visions" of  the  Commerce  Act,  or  of  any  act  supplemental 
thereto  or  amendatory  thereof.  See  section  20  of  the  Com- 
merce Act  as  amended  1906. 

§  27.  Mandamus  —  Writ  May  Fix  Percentage  of  Cars.-^ 

Judge  Qoff,  in  United  States  ex  rel,  Kingwood  Coal  Co.  v. 
West  Virginia  E.  R.  Co.,  125  Fed.  Eep.  252,  held  that  a 
shipper  could  compel  the  carrier  to  furnish  cars,  and  that 
this  right  could  be  compelled  by  mandamus,  under  section 
23  of  the  Commerce  Act  (added  to  the  act  by  Laws  188'9, 
chap.  382,  §  10,  approved  March  2,  1889),  and  that  an 
alternative  writ  could  be  amended  even  after  issue  joined. 
The  writ  granted  by  the  court  fixed  the  allotment  of  cars  to 
which  relator  was  entitled.  The  ruling  of  Judge  Goff  was 
affirmed  by  the  Circuit  Court  of  Appeals.  In  commenting 
on  the  power  of  the  court  to  fix  the  percentage  of  cars,  the 
court  said: 

"  It  is  insisted  '  in  a  proceeding  of  this  character  to  fix 
the  percentage  of  cars  the  relator  should  have,  and  to  com- 
mand that  such  percentage  of  cars  should  be  furnished  to 
the  relator.'  The  acts  of  Congress  forbade  discrimination 
and  made  it  unlawful  to  give  any  undue  or  unreasonable 
preferences  or  advantage  to  particular  persons,  companies, 
corporations,  or  localities,  or  any  particular  description  of 
traffic,  or  to  subject  them  ^to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatever,'  and 
vested  jurisdiction  in  the  Circuit  and  District  Courts  to 
proceed  by  mandamus  as  a  cumulative  remedy  for  violations 
of  the  statutory  provisions.  ♦  ♦  *  We  are  unable  to 
accept  the  view  that  Congress  intended  to  confine  the  scope 
of  the  writ  to  admonition  merely,  or  to  a  general  command 
to  desist  from  discrimination,  rather  than  from  the  par- 
ticular action  in  which  the  discrimination  consisted.  By 
the  findings,  the  delivery  to  the  relator  of  any  less  than  31 
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per  cent,  of  the  supply  amounted  to  unlawful  discrimina- 
tion, and  the  judgment  of  the  court  did  no  more  than  to 
correct  it"  {West  Virginia  B.  B.  Co.  v.  United  States  ex 
rel  Kingwood  Coal  Co.,  134  Fed.  Rep.  198.) 

§  28.  Mandamus  —  Right  to  Not  Affected  by  Contract 
With  Carrier. — [f  there  is  no  contract  between  the  shipper  and 
the  carrier,  and  no  agreement  entered  into  between  them  as  to 
the  proportion  of  cars  to  which  the  shipper  shall  be  entitled, 
then  the  shipper  may  demand,  under  the  Interstate  Com- 
merce Act,  section  23  (added  March  2,  1889,  being  section 
10  of  chapter  382,  Laws  1889),  and  it  will  be  the  duty  of 
the  court  to  direct  the  carrier  by  a  writ  of  mandamus  to 
discharge  the  public  duty  imposed  upon  it  by  law,  and  to 
move  and  transport  traiSc  or  to  furnish  cars  or  other  facili- 
ties for  transportation  to  the  party  applying  for  the  writ. 
(West  Virginia  B.  B.  Co.  v.  United  States  ex  reL  King- 
wood  Coal  Co.,  134  Fed.  Rep.  198.) 

The  fact  that  the  carrier  made  a  contract  with  the  shipper, 
.vi.prf'^v  the  latter  agreed  to  receive  a  certain  pro]X)rtiori  o^' 
Cars,  as  its  allotment,  to  be  furnished  to  it  by  the  carrier, 
will  not  deprive  the  shipper  of  his  remedy  by  mandamus, 
where  the  carrier  failed  to  furnish  the  cars  as  agreed,  and 
failed  to  perform  the  contract  with  the  shipper  on  its  part. 
It  matters  not  how  petitioner's  right  to  an  equal  distribution 
of  cars  may  have  arisen,  whether  by  contract,  statute,  or 
common  law.  If  a  contract  has  been  entered  into  between 
carrier  and  shipper,  fixing  the  number  of  cars  to  which  the 
latter  is  entitled,  and  the  carrier  fails  to  perform  it,  the 
shipper  may  resort  to  a  writ  of  mandamus  to  compel  the 
carrier  to  perform  its  duty  under  the  statute ;  and  the  agree- 
ment will  be  considered  as  in  aid  of  the  statute,  by  fixing,  as 
between  the  parties,  what  should  be  considered  and  accepted 
as  a  compliance  with  its  requirements.  (United  States  ex 
rel.  Greenbriar  Coal  &  Coke  Co.  v.  Norfolk  By.  Co.,  143 
Fed.  Rep.  266.  February  6,  1906,  Circuit  Court  of  Ap- 
peals, Fourth  Circuit.) 

The  duty  imposed  by  law  upon  a  common  carrier  to  fur- 
nish the  shipper  with  cars  is  a  public  duty.    It  is  a  duty  im- 
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posed  upon  the  carrier  by  its  charter^  which  is  the  law  of  its 
creation.  The  carrier  cannot  relieve  itself  from  the  perform^ 
ance  of  this  duty  by  executing  a  contract  with  the  shipper. 
The  carrier  owes  a  duty  to  the  shipper,  irrespective  of  any 
contract  it  may  see  lit  to  make  with  regard  to  the  perform- 
ance of  that  duty.  The  contract  would  be  merely  an  agree- 
ment on  the  part  of  the  carrier  to  perform  a  duty  imposed 
upon  it  by  law.  It  would  be  contrary  to  public  policy 
and  natural  justice  to  assume  that  a  common  carrier  could 
be  freed  from  the  obligation  it  owed  to  the  public,  by 
making  a  contract  to  perform  such  obligation.  If  this 
could  be  accomplished,  the  carrier,  by  its  own  act,  would 
cease  to  be  amenable  to  the  statute,  and  could  defeat  the 
purpose  and  intent  of  the  Commerce  Act  by  making  a  con- 
tract and  then  refusing  to  perform  it,  leaving  the  shipper 
practically  remediless.  An  action  at  law  by  the  shipper  to 
recover  damages  for  a  breach  of  the  contract,  furnishes  the 
latter  no  adequate  remedy,  and  Congress  recognizing  this 
fact  gave  the  shipper  a  summary  remedy  of  mandamus. 

It  will  be  observed  further  that  this  remedy  was  declared 
by  the  statute  not  to  be  an  exclusive  remedy  merely,  but  cumu- 
lative. It  was  given  to  the  shipper  in  addition  to  any  other 
remedy  which  he  might  have,  including  his  remedy  for  dam- 
ages against  the  carrier  for  the  breach  of  the  contract  Sec- 
tion 22  of  the  Commerce  Act  in  express  words  declares  that 
nothing  in  the  act  contained  "shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  act  are  in  addition  to  such 
remedies.*'  And  the  new  section,  known  as  section  23,  con- 
ferring upon  the  court  power  to  issue  a  writ  of  mandamus 
against  the  carrier,  compelling  him  to  move  and  transport 
traffic  and  to  furnish  cars  or  other  facilities  for  transporta- 
tion, contained  the  provision  in  express  words  that  the 
remedy  given  "by  a  writ  of  mandamus  shall  be  cumulative 
and  shall  not  be  held  to  exclude  or  interfere  with  other 
remedies  provided  by  this  act,  or  the  act  to  which  it  is  « 
supplement." 

It  is  obvious  that  while  the  court  will  not  enforce  a  con- 
tract between  private  parties  by  mandamus,  this  rule  can 


JUBISDICTION    OF    FEDERAL    COUBTS.  81 

have  no  application  to  a  contract  which  is  merely  declara- 
tory of  a  public  duty  imposed  upon  a  common  carrier.  The 
duty  80  imposed  remains  operative,  whether  the  contract  for 
its  performance  has  been  made  or  not,  and  such  duty,  being 
public,  can  be  enforced  by  mandamus  under  the  express  pro- 
visions of  the  Commerce  Act.  If  this  were  not  the  rule,  then 
a  carrier  could  defeat  the  statute  by  ita  own  act,  by  making  a 
contract  to  do  that  which  the  law  declares  it  must  do,  and 
then  refusing  to  perform  the  contract. 

VII.     CoMMEBCE    Act  —  Jubisdiction  —  Evidence  — 
Remedies  —  Pbocedubb. 

§  29.  Jurisdiction  of  Federal  Courts. —  In  all  cases  aris- 
ing under  the  Commerce  Act,  the  Elkins  Act,  and  the  Sherman 
Act,  the  jurisdiction  of  the  Federal  courts  is  exclusive.  The 
subject-matter  of  these  statutes  is  interstate  commerce,  over 
which,  under  the  Constitution,  Congress  has  supreme  con- 
trol. Congress  may,  if  it  sees  fit,  make  the  jurisdiction  of 
the  Federal  courts  exclusive  of  the  State  courts,  or,  if  no 
provision  is  contained  in  the  statute  excluding  jurisdiction 
of  the  State  courts,  either  expressly  or  by  implication,  they 
can  exercise  concurrent  jurisdiction  with  the  Federal  courts 
in  enforcing  the  statute.  The  Judiciary  Act  of  March  3, 
1875,  as  amended  August  13,  1888,  section  1,*  declares  that 
"Circuit  Courts  of  the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several  States, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  $2,000,  and  arising  under  the 
Constitution  or  laws  of  the  United  States." 

These  acts,  however,  were  passed  after  the  Commerce  Act 
and  the  latter  is  not  affected  by  them,  (In  re  Hohorst,  150 
U.  S.  653;  Railway  Co.  v.  Gonzalez,  151  U.  S.  496.) 

If,  however.  Congress  chooses  to  make  the  jurisdiction  of 
the  Federal  courts  exclusive  by  the  terms  of  the  act,  or  such 
exclusive  jurisdiction  arises  by  necessary  implication,  the 

*  For  text  of  the  statute  see  Snyder's  Interstate  Commerce  Act,  page 
154. 
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State  court  is  barred  from  the  concurrent  juriisdiction  which 
it  might  otherwise  have,  and  the  act  of  Congress  can  he 
enforced  only  in  the  Federal  court.  Section  9  of  the  Com- 
merce Act  vests  in  the  District  and  Circuit  Courts  of  the 
United  States  jurisdiction  to  enforce  the  remedy  of  the  shipper 
claiming  damages  for  its  violation.  Actions  and  proceedinga 
under  the  Commerce  Act,  therefore,"  derive  their  authority 
solely  from  the  statute,  and  the  jurisdiction  of  the  Federal 
courts  under  it  is  exclusive.  (Tift  v.  Southern  Railroad 
Co.,  123  Fed.  Rep.  789,  and  authorities  there  cited.)* 

Section  16  of  the  Commerce  Act,  as  amended  June  29, 
1906,  also  provides  for  a  penalty  and  forfeiture  to  the 
United  States  of  $5,000  for  failure  to  obey  an  order  of  the 
Commission,  made  pursuant  to  section  15  of  the  act;  every 
distinct  violation  being  a  separate  offense,  and  continuing 
violations  to  be  deemed  separate  offenses. 

Section  4  of  the  Sherman  Act  authorizes  its  enforcement 
by  Federal  officers  in  the  Federal  courts.  Section  7  gives 
the  right  to  any  person  injured  by  any  violation  of  its  pro- 
visions to  sue  in  the  Circuit  Court  of  the  United  States,  and 
authorizes  treble  damages  to  be  recovered  in  civil  actions  by 
the  injured  party. 

Section  1  of  the  Elkins  Act  provides  for  forfeitures  and 
penalties  to  the  United  States  for  three  times  the  amount  of 
the  rebate. 

The  jurisdiction  under  these  statutes  is  vested  directly  in 
the  courts  of  the  United  States.  They  provide  also  for 
penalties  and  forfeitures,  as  well  as  civil  remedies.  Under 
section  9  of  the  Judiciary  Act  of  1789  (U.  S.  Rev.  Stat., 
§  711),  the  jurisdiction  vested  in  the  Federal  courts,  "of  all 
suits  for  penalties  and  forfeitures,  incurred  imder  the  laws 
of  the  United  States,"  is  declared  to  be  exclusive  of  the  courts 
of  the  several  States.  This  section  of  the  Judiciary  Act, 
defining  the  exclusive  jurisdiction  of  the  Federal  courts,  is 
as  follows: 

Exclusive  Jurisdiction  of  Federal  Courts.— The  jurisdiction 
vested  in  the  courts  of  the  United  States  in  the  cases  and  pro- 

*  See  Snyder's  Interstate  Commeroe  Act,  page  155. 


EXCLUSIVE  JUBISDICTION  OF  FEDEEAL  COUBTS.  83 

ceedings  hereinafter  mentioned^  shall  be  exclusive  of  the  courts 
of  the  several  States. 

First:  Of  all  crimes  and  offenses  cognizable  under  the  author- 
ity of  the  United  States. 

Second:  Of  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States. 

Third:  Of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction; saving  to  suitors,  in  all  cases,  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it. 

Fourth:  Of  all  seizures  under  the  laws  of  the  United  States, 
on  land  or  on  waters  not  within  admiralty  and  maritime  juris- 
diction. 

Fifth :  Of  all  cases  arising  under  the  patent-right  or  copyright 
laws  of  the  United  States. 

Sixth:     Of  all  matters  and  proceedings  in  bankruptcy. 

Seventh:  Of  all  controversies  of  a  civil  nature,  where  a  State 
is  a  party,  except  between  a  State  and  its  citizens,  or  between  a 
State  and  citizens  of  other  States  or  aliens.  (17.  8,  Rev,  Stat, 
S  711.    Judiciary  Act  of  1789,  Laws,  chap,  20,  §  9.) 

The  pendency  of  an  action  in  a  State  court,  seeking  relief 
under  the  Sherman  Act,  therefore,  is  no  bar  to  such  an 
action  pending  in  the  Federal  court.  (Loewe  v.  Lawlor, 
130  Fed.  Rep.  633.  See  also  under  Sherman  Act,  §  41, 
page  — ,  post.) 

§  30.  Jurisdiction  Acquired  only  by  Proper  Service. — 
In  proceedings  brought  to  enforce  the  provisions  of  the  In- 
terstate Commerce  Act  or  of  the  Sherman  Act  of  July  2, 
1890,  the  court  must  acquire  jurisdiction  in  the  same  man- 
ner as  in  any  action  or  proceeding  in  the  Federal  courts,  by 
proper  service  of  the  papers  upon  the  defendant.  The  court 
cannot  acquire  jurisdiction  over  the  person  of  a  defendant 
except  by  actual  service  of  a  notice  upon  him  within  the 
jurisdiction,  or  upon  some  one  authorized  to  accept  service 
in  his  behalf,  or  by  his  waiver,  by  general  appearance,  or 
otherwise,  of  the  want  of  due  service.  The  plaintiff  in- 
stituted proceedings  in  the  District  Court  of  the  second 
judicial  district  of  the  Territory  of  New  Mexico  against  the 
Santa  Fe  Pacific  Railway  Company,  the  Atchison,  Topeka 
and  Santa  Fe  Railway  Company,  the  Colorado  Fuel  and 
Iron  Company,  and  the  American  Fuel  Company  for  alleged 
violations   of   the   Interstate   Commerce   Act,   and   of  the 


84  COMMENT   AND  AUTH0EITIE8. 

Sherman  Anti-Trust  Act  of  1890.  A  summons  was  issued 
against  the  Santa  Fe  Pacific  Railway  Company,  which  was 
served  by  the  United  States  marshal,  within  the  district, 
upon  E.  P.  Ripley,  president  of  the  defendant  corporation. 
Defendant  was  organized  under  an  act  of  Congress,  ap- 
proved March  3,  1897.  When  Mr.  Ripley,  the  president, 
.was  served,  he  was  a  passenger  on  board  a  railway  train 
passing  through  the  Territory.  The  company,  however,  had 
its  principal  office  in  the  city  of  New  York.  Its  land  com- 
missioner had  an  office  at  Topeka,  Kan.,  and  its  president 
had  an  office  in  Chicago,  111.  The  company  had  no  property 
in  the  Territory  of  New  Mexico  except  lands  acquired  by  it 
under  the  foreclosure  of  a  mortgage.  It  had  no  office  or 
place  of  business  in  the  Territory  since  the  sale  of  its  road. 
Upon  a  motion  in  which  the  defendant  appeared  especially 
for  the  purpose  of  moving  to  quash  the  service  of  the 
process,  the  court  held  that  such  service  was  wholly  insuf- 
ficient to  confer  jurisdiction  upon  the  defendant  corporation, 
because  it  had  no  office  in  New  Mexico,  and  mere  ownership 
of  lands  in  New  Mexico  was  not  sufficient  to  locate  the  cor- 
poration there  for  the  purpose  of  a  personal  action  against 
it,  and  as  there  was  no  law  in  the  Territory  of  New  Mexico 
authorizing  service  upon  an  officer  of  a  corporation  other 
than  a  domestic  corporation  temporarily  within  the  juris- 
diction, the  court  held  that  the  service  was  insufficient  and 
the  judgment  of  the  Supreme  Court  of  the  Territory  of  New 
Mexico  affirming  the  order  to  quash  the  return  of  the  sum; 
mons,  and  refusing  to  assame  jurisdiction  of  the  action  as 
against  the  Santa  Fe  Railway  Company,  and  dismissing  an 
application  for  a  writ  of  mandamus  to  compel  the  court  to 
assume  jurisdiction,  was  affirmed.  (Caledonian  Coal  Co. 
V.  Baker,  196  U.  S.  432.) 

§  31.  Federal  Question. —  Where  the  record  of  a  case  in 
the  State  court  shows  that  a  Federal  question  was  raised, 
and,  in  the  absence  of  an  opinion,  it  appears  from  a  cer- 
tificate, made  part  of  the  record,  that  it  was  not  raised  too 
late  under  the  local  procedure  and  that  it  was  necessarily 
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considered  and  decided  by  the  highest  court  of  the  State,  a 
Federal  question  is  presented,  which  the  Supreme  Court  of 
the  United  States  may  review  upon  a  writ  of  error.  It  is 
enough  that  the  Federal  question  was  raised  and  necessarily 
decided  by  the  highest  court  of  the  State.  (Cincinnati 
Packet  Co.  v.  Bay,  200  U.  S.  179.) 

§  22.  Appeal  Directly  to  Supreme  Court  of  the  United 
States  Under  Act  of  February  u,  1903. —  Under  the  act 
expediting  cases  brought  under  the  Interstate  Commerce 
Act,  and  under  the  Sherman  Anti-Trust  Law,  in  which  the 
United  States  is  a  party  complainant,  approved  February 
11,  1903,  appeals  to  the  United  States  Circuit  Court  of  Ap- 
peals are  abolished  and  the  appeal  may  be  taken  directly 
from  the  Circuit  Court  to  the  Supreme  Court  of  the  United 
States.  The  Act  of  February  11,  1903  (chapter  544),  is 
entitled  "An  act  to  expedite  the  hearing  and  determination 
of  suits  in  equity  pending  or  hereafter  brought  under  the 
Act  of  July  2,  1890,  entitled  *An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,'  'An 
act  to  regulate  commerce,'  approved  February  4,  1887,  or 
any  other  acts  having  a  like  purpose  that  may  hereafter  be 
enacted."  Section  3  of  the  Elkins  Act,  approved  February 
19,  1903,  declares  that  the  provisions  of  the  Expediting  Act 
which  was  passed  on  February  11,  1903,  shall  be  applicable 
to  "  any  case  prosecuted  under  the  direction  of  the  Attorney- 
General  in  the  name  of  the  Interstate  Commerce  Commis- 
sion." It  was  held  that  an  appeal  in  a  proceeding  instituted 
by  the  Attorney-General  of  the  United  States  at  the  request 
of  the  Interstate  Commerce  Commission  to  procure  orders 
requiring  testimony  of  witnesses  to  be  taken  and  to  procure 
the  production  of  books,  papers,  and  documents  under  a 
complaint  filed  with  the  Interstate  Commerce  Commission 
against  carriers,  could  be  taken  directly  from  the  Circuit 
Court  of  the  United  States  to  the  Supreme  Court  of  the 
United  States.  (Interstate  Commerce  Commission  v.  Baird, 
194  U.  S.  25.) 

The  proviso  in  section  3  of  the  Elkins  Act  making  the 
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provisions  of  the  Expediting  Act  applicable  to  suits  prose- 
cuted by  the  Attomey-Gteneral  of  the  United  States  in  the 
name  of  the  Interstate  Commerce  Commission  was  not  in- 
serted in  any  restrictive  sense,  or  to  make  clear  that  which 
might  be  doubtful  upon  the  general  language  used.  It  was 
inserted  for  the  purpose  of  enlarging  the  operation  of  the 
statute  (Elkins  Act),  so  as  to  include  a  class  of  cases  not 
otherwise  within  the  operation  of  the  section.  The  court 
observed  (citing  Minis  v.  United  States,  15  Pet  423 ;  Geor- 
gia Bank  Co.  v.  Smith,  128  U.  S.  174),  that  it  might  be 
admitted  that  this  use  of  a  proviso  is  not  in  accord  with  the 
technical  meaning  of  the  term  or  the  office  of  such  part  of 
a  statute  when  properly  used*  But  it  is  nevertheless  a  fre- 
quent use  of  the  proviso  in  Federal  legislation  to  intro- 
duce, as  in  the  present  case,  new  matter  extending  rather 
than  limiting  or  explaining  that  which  has  gone  before. 
(Interstate  Com.  Co.  v.  Baird,  194  U.  S.  26.) 

§  33.  Appeal  Directly  to  Supreme  Court  Under  Court 
of  Appeals  Act,  March  3,  1891.* —  Appeals  or  writs  of  error 
may  also  be  taken  from  the  District  Courts  or  from  the  Cir- 
cuit Courts  direct  to  the  Supreme  Court,  pursuant  to  sec- 
tion 5  of  Act  of  March  3,  1891  chapter  517,  establishing 
Circuit  Courts  of  Appeals  "  in  any  case  that  involves  the 
construction  or  application  of  the  Constitution  of  the  United 
States."  In  such  cases  the  appeal  to  the  Supreme  Court 
of  the  United  States  is  authorized  by  the  subject-matter  of 
the  litigation,  without  regard  to  the  diversity  of  the  citizen- 
ship of  the  parties.  Where  a  bill  of  complaint  contains 
allegations  sufficient  to  make  a  case  of  alleged  violation  of 
constitutional  rights,  an  appeal  may  be  taken  directly  to  the 
Supreme  Court  of  the  United  States,  notwithstanding  the 
bill  contains  an  allegation  of  diverse  citizenship,  as  it  appears 
that  the  jurisdiction  of  the  court  is  invoked  upon  the  con- 
stitutional grounds  recited  in  the  bill.  (Field  v.  Barber 
Asphalt  Co.,  194  U.  S.  618.) 

*  For  text  of  this  statute  see  Snyder's  Interstate  Conunerce  Act. 
page  172. 


DOCUMENTABY  SVIDENCS.  87 

§  34.  Evidence  —  Documentary  Evidence  Under  Com- 
merce Act. —  The  Commerce  Act,  amended  June  29,  1906, 
makes  certain  reports,  contracts,  and  data  filed  with  the 
Commission  prima  facie  evidence  of  what  they  purport  to 
contain,  and  provides  also  for  certified  copies  of  extracts 
from  official  records  which  may,  when  so  certified,  be  offered 
in  evidence.  The  provisions  of  the  act  in  this  regard  de- 
fines such  documentary  evidence  as  follows: 

1.  Reports  and  decisions  of  the  Commission  are  made 
competent  evidence  in  all  courts  of  the  United  States.  All 
reports  and  investigations  made  by  the  Commission  shall  be 
entered  of  record  and  copies  furnished.  (Commerce  Act, 
§  14.) 

2.  Orders  of  the  Commission  awarding  damages,  and  its 
findings  accompanying  the  order,  are  prima  facie  evidence  of 
the  facts  therein  stated,  and  may  be  received  in  evidence  on 
the  trial  of  damage  suits,  in  Circuit  Courts  of  the  United 
States.     (Commerce  Act,  §  15.) 

3.  Copies  of  schedules  and  tariffs  of  rates,  fares,  and 
charges  and  of  all  contracts,  agreements,  and  arrangements 
between  carriers,  and  the  statistics,  tables,  and  figures  therein 
contained,  and  the  annual  reports  of  carriers,  when  filed  with 
the  secretary  of  the  Commission,  are  made  public  records,  and 
shall  be  received  as  prima  facie  evidence  of  what  they  pur- 
port to  be,  in  all  investigations  and  judicial  proceedings. 
(Commerce  Act,  §  16.) 

4.  Copies  or  extracts  from  schedules,  tariffs,  contracts, 
agreements,  arrangements,  or  reports,  which  are  made  pub- 
lic records  by  the  act,  shall  be  received  in  evidence  when 
certified  by  the  secretary  of  the  Commission  under  its  seal. 
(Commerce  Act,  §  16.) 

§  35*  Remedies  —  Orders  of  Conmiission  —  Legislation 
of  1906. —  On  and  after  August  28, 1906,  the  Interstate  Com- 
merce Commission  will  assume  new  powers.  It  is  no  longer 
an  inquisitorial  and  advisory  body.  It  is  an  investigating 
and  prosecuting  body,  clothed  with  authority  to  enforce  its 
orders.  Under  the  Act  of  June  29,  1906,  the  carrier,  when 
directed  by  the  Commission  to  "  cease  and  desist  '^  from  doing 
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the  acts  specified  in  the  order,  must  obey  or  disregard  the 
order  at  its  peril.  The  statute  (section  16)  declares  that  it 
shall  be  the  duty  of  the  carrier  to  comply  with  the  orders  of 
the  Commission,  as  long  as  they  remain  in  effect.  The 
penalty  prescribed  is  a  forfeiture  to  the  United  States  of 
$5,000  for  each  offense.  Distinct  violations  are  made  sepa- 
rate offenses.  Where  an  order  is  continuously  violated  from 
day  to  day,  each  day  shall  be  deemed  a  separate  offense. 

The  power  of  the  Commission,  however,  is  limited  by 
reason  of  the  fact  that  it  cannot  make  its  order  effective 
immediately.  In  this  regard  Congress  did  not  adopt  the 
recommendation  of  the  President  in  his  message,  that  the 
law  be  amended  so  as  to  provide  that  the  ruling  of  the  Com- 
mission "take  effect  immediately,  and  obtain,  unless  and 
until  reversed  by  the  court."  The  orders  of  the  Commission, 
other  than  orders  containing  a  direction  for  the  payment  of 
money  to  the  shipper  by  way  of  damages  or  reparation,  can- 
not become  effective  until  a  period  of  thirty  days  after  th^ 
order  is  made.  The  carrier  may  utilize  this  period  of  time 
as  a  sort  of  lociis  penitentia  if  it  intends  to  obey  the  order. 
But  if  it  seeks  to  review  it,  the  carrier  can  bring  suit  in  the 
Federal  court  to  "  enjoin,  set  aside,  annul,  or  suspend  "  the 
order.  The  provision  designed  to  prevent  an  ex  parte  in- 
junction restraining  the  enforcement  of  the  order,  and  de- 
claring that  no  such  restraining  order  shall  be  granted,  ex- 
cept after  a  hearing,  on  not  less  than  five  days'  notice,  will  not 
necessarily  operate  to  prevent  the  order  of  the  Commission 
from  taking  effect  until  the  suit  is  tried.  The  hearing  to 
secure  an  injunction  can  be  heard  and  decided  within  the 
thirty-day  period,  and  if  the  injunction  is  granted  the  order 
of  the  Commission  will  be  suspended.  The  injunction  will 
prevent  the  order  from  taking  effect  after  the  thirty-day 
period,  when  it  would  otherwise  have  become  operative. 

The  penalty  of  $5,000  per  day  for  failure  to  obey  the 
order  would  not  ensue,  in  case  the  injunction  should  be 
denied,  within  the  thirty-day  period.  If  the  injunction 
were  denied,  and  thereafter  the  order  became  effective,  pend- 
ing the  suit  by  the  carrier  to  set  it  aside,  the  penalty  could 
run  only  from  the  time  the  order  became  effective.    It  can 
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in  no  case  become  effective  until  thirty  days  have  elapsed 
after  the  order  is  made^  and  then  only  on  the  date  specified 
in  the  order*  The  Oonunission  may  postpone  the  time  of 
taking  effect,  to  any  later  period,  beyond  the  thirty  days, 
which  it  deems  reasonable. 

§   36.  Orders  for  Pa3rment    of    Money  —  Damages. — 

Orders,  which  the  Interstate  Commerce  Commission  is  au- 
thorized to  make,  are  divided  into  two  classes:  (1)  Orders 
for  the  payment  of  money;  (2)  Orders  other  than  for  the 
payment  of  money.  Orders  for  the  payment  of  money  are  such 
as  contain  a  direction  to  the  carrier  requiring  it  to  pay  money 
to  the  shipper  or  complainant,  as  compensation  for  dam- 
ages sustained,  arising  from  any  violation  of  the  Conunerce 
Act,  and  to  make  reparation  to  the  complainant.  The  party 
aggrieved  may  elect  under  section  9,  either  to  sue  the  car- 
rier for  damages  in  a  Circuit  or  District  Court  of  the  United 
States,  or  complain  to  the  Interstate  Commerce  Commission, 
claiming  damages.  The  remedies  are  not  concurrent  and 
the  aggrieved  party  must  elect  which  remedy  he  will  pursue. 
More  delay  will  be  experienced  in  enforcing  an  order  for 
the  payment  of  money,  awarding  damages  by  way  of  repara- 
tion, for  the  reason  that  the  lawfulness  of  the  order  must  be 
tested  in  a  trial  by  jury.  On  writ  of  error  from  a  judgment 
for  money  damages,  entered  upon  a  verdict,  the  Circuit 
Court  of  Appeals  can  review  the  rulings  of  the  trial  court, 
and  can  review  the  evidence,  in  order  to  ascertain  whether, 
as  matter  of  law,  it  is  sufficient  to  sustain  the  verdict. 
(New  York  Ry.  Co.  v.  Pennsylvania  Refining  Co.,  137  Fed. 
Rep.  343.)  The  law,  as  amended,  now  allows  the  shipper 
to  litigate  his  case  without  becoming  liable  for  costs.  He  is 
not  liable  for  costs,  except  in  case  he  appeals,  and  then  only 
for  the  costs  on  appeal. 

Under  section  13  the  petitioner  may  make  his  complaint. 
Upon  issue  joined  by  the  carrier's  answer,  the  Commission 
may  take  testimony,  and  make  an  award  as  provided  by 
section  16,  and  an  order  directing  the  carrier  to  pay  the 
award  on  or  before  a  day  named  in  the  order.  If  the  carrier 
fails  to  comply,  the  complainant  must  enforce  the  order  by 
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bringing  suit  upon  it  in  the  Circuit  Court  of  the  United 
States. 

In  the  case  cited,  Western  New  York  By.  Co.  v.  Pennsyl- 
vania  Refining  Co.,  137  Fed.  Rep.  343,  the  Circuit  Court  of 
Appeals  said  that  the  substantial  object  of  an  action  upon 
an  order  for  reparation  made  by  the  Commission  is  to  ob- 
tain the  reparation  lawfully  ordered  to  be  paid.  The  law 
allows  no  appeal  from  the  decision  of  the  Commission  deny- 
ing or  awarding  reparation,  nor  does  a  writ  of  error  lie  in 
such  case.  The  lawfulness  of  an  order  of  reparation  does 
not  necessarily  depend  upon  a  sufficiency  of  evidence,  ad- 
duced before  the  Commission,  but  upon  the  existence  of  facts, 
whether  or  not  disclosed  to  that  body,  warranting  the  repara- 
tion ordered ;  and  in  an  action  brought  to  obtain  such  repara- 
tion, based  on  the  order  of  the  Commission,  it  is  enough  that 
such  facts  be  established  by  proper  evidence.  "Hence," 
says  the  court,  "in  such  an  action  the  parties  are  not  con- 
fined to  the  evidence  adduced  before  the  Commission  during 
the  investigation  resulting  in  the  order  of  reparation.  They 
are  at  liberty,  either  wholly  or  partially,  to  rely  upon  the 
'  findings  of  fact '  made  by  the  act  prima  facie  evidence  in 
any  judicial  proceeding  '  as  to  each  and  every  fact  foimd,' 
or  resort  may  be  had  by  them  or  any  of  them  to  cumulative 
or  other  evidence.  The  cause  of  action  is  examined  de  novo 
and  the  proceeding  is,  in  a  qualified  sense,  independent  of 
the  investigation  by  the  Commission."  (Western  New  York 
Ry.  Co.  V.  Pennsylvania  Refining  Co.,  137  Fed.  Rep.  343.) 

The  facts  were  as  follows :  the  Pennsylvania  Refining  Com- 
pany, Limited,  of  Oil  City,  Pa.,  on  December  4, 1888,  made  a 
complaint  to  the  Commission  against  the  Western  New  York 
and  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey,  receiver  thereof,  and  against  the  Lehigh  Valley 
Railroad  Company  to  recover  damages  for  excessive  and  un- 
lawful transportation  charges  upon  shipments  of  oil.  After 
a  hearing,  the  Commission,  on  October  22,  1895,  directed  the 
Western  New  York  and  its  receiver  to  pay  the  claimant 
$8,579,  with  interest  from  May  15,  1894,  and  directed  the 
other  defendants.  New  York,  Lake  Erie  and  Western  and 
others,  to  pay  the  claimant  $343.58,  with  interest  from  May 
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15,  1894.  Defendants  refused  to  comply  with  the  orders 
and  plaintiff  brought  actions  thereon  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  Pennsylvania. 
The  cases  were  tried  before  a  jury,  in  May,  1902,  and  plain- 
tiff had  a  verdict  against  the  Western  New  York  for  $12,- 
706.92,  including  interest,  and  for  $514.30  against  the  New 
York,  Lake  Erie  and  Western  and  others.  Judgment  was 
entered,  and  defendants  sued  out  a  writ  of  error  to  the  Cir- 
cuit Court  of  Appeals.  Both  judgments  were  reversed  upon 
technical  grounds.  One  of  the  grounds  was  that  the  com- 
plainant failed  to  obtain  an  order  of  court  for  leave  to  sue 
the  receiver  of  one  of  the  carrying  companies,  notwithstand- 
ing the  fact  that  the  statute  expressly  makes  the  receiver 
primarily  liable. 

It  appeared '  that  in  September,  1888,  the  freight  rates 
on  refined  oil  in  barrels,  from  the  Pennsylvania  oil  regions 
to  New  York,  was  raised  by  the  carrier  to  sixty-six  cents  — 
a  prohibitive  tariff.  Complaint  was  made  to  the  Interstate 
Commerce  Commission  on  December  4,  1888,  and  in  May, 
1889,  a  hearing  was  had  before  the  Commission.  On  No- 
vember 14,  1892,  the  Commission  decided  against  the  car- 
riers, holding  that  they  were  guilty  of  unjust  discrimination. 
A  rehearing  was  granted  by  the  Commission  in  October, 
1893.  Upon  the  hearing  on  October  22,  1895,  damages  were 
awarded  to  the  shippers  in  the  orders  above  referred  to.  In 
May,  1896,  the  petitioners  sued  in  equity  upon  the  orders 
in  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania.  In  July,  1897,  the  court  declined 
jurisdiction  on  its  equity  side,  holding  that  the  remedy  was 
upon  the  law  side  of  the  court  in  an  action  triable  by  jury. 
The  case  was  placed  upon  the  calendar,  and  was  tried  and 
resulted  in  a  verdict  by  the  jury  in  favor  of  the  refiners, 
which  judgment  was  entered  in  February,  1903.  These 
judgments  were  set  aside  by  the  Circuit  Court  of  Appeals 
in  May,  1905,  in  the  decision  cited  above.  After  the  lapse 
of  seventeen  years,  the  shippers  found  themselves  in  about 
the  position  they  were  in  when  the  litigation  was  begun. 

These  cases  were  referred  to  and  commented  upon  during 
the  discussion  of  the  railway  rate  bill  of  1906,  in  the  Senate, 
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and  doubtless  lead  to  the  distinction,  in  section  16  of  the 
amended  act,  between  orders  "lawfully"  made  and  orders 
** regularly"  made.  That  section  provides  that  if  the 
carrier  re-iuses  to  obey  any  order  of  the  Commission,  other 
than  an  order  for  the  payment  of  money,  the  order  may  be 
enforced  in  equity  by  the  Commission  upon  petition  setting 
forth  the  substance  of  the  order  and  the  respect  in  which  the 
carrier  has  failed  of  obedience.  The  section  declares  that 
such  an  order,  if  found  to  be  "regularly"  made,  shall  be 
enforced  by  injunction.  If,  however,  the  carrier  desires  to 
review  the  facts  de  novo,  and  to  attack  the  lawfulness  of  the 
order,  it  must  do  so  in  a  suit  brought  in  the  Circuit  Court 
of  the  United  States  against  the  Commission  to  enjoin,  set 
aside,  annul,  or  suspend  the  order.  The  difficulty  with  mak- 
ing this  provision  applicable  to  an  order  for  the  payment  of 
money  arises  from  the  fact  that  a  claim  for  damages  must 
be  tried  before  a  jury.  In  order  to  protect  the  shipper,  as 
far  as  possible,  the  law  provides  that  the  burden  of  proof  i« 
on  the  carrier  to  successfully  defeat  the  order  before  the 
jury.  It  is  made  prima  facie  evidence  of  the  facts  therein 
stated. 

§  37.  Order  for  Damages^  how  Enforced. —  As  an  order 
awarding  damages  is  based  upon  the  allegation  that  the  de- 
fendant carrier  has  been  guilty  of  a  breach  of  duty,  or  a 
breach  of  contract,  the  issue  must  be  tried  by  a  jury,  unless 
jury  trial  is  waived  by  defendant.  An  action  to  recover 
damages  in  other  words,  is  an  action  at  law,  and  not  a  suit 
in  equity,  and  section  7  of  the  Constitution  declares  that 
"in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  to  trial  by  jury  shall 
be  preserved."  It  is  necessary,  therefore,  in  order  to  enforce 
an  order  for  damages,  to  sue  on  the  order,  and  try  the  case 
before  a  jury  in  the  United  States  Circuit  Court  for  the 
district  where  the  petitioner  resides,  or  the  district  in  which 
is  located  the  principal  office  of  the  carrier,  A  petition  must 
be  filed  stating  briefly  the  facts  and  the  order  of  the  Com- 
mission. 

The  law,  however,  in  such  a  suit,  gives  the  petitioner  a 
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decided  advantage,  because  he  makes  his  case  by  putting  in 
evidence  the  order  and  findings  of  the  Commission.  With 
these  in  evidence  he  may  rest  his  case,  because  the  law 
(section  16)  makes  them  prima  facie  evidence  on  the  trial 
"of  the  facts  therein  stated."  If  a  recovery  is  had,  the 
petitioner  shall  be  allowed  an  attorney's  fee  to  be  taxed  and 
collected  as  part  of  the  costs  of  the  suit.  If  petitioner  is  de- 
feated no  costs  can  be  awarded  against  him,  unless  he  ap' 
peals,  and  then  in  case  of  an  affirmance,  he  must  pay  only 
the  costs  on  the  appeal.  The  petition  for  damages  before  the 
Commission  must  be  filed  within  two  years  from  the  time  the 
cause  of  action  accrues.  Suit  must  be  brought  on  the  order 
within  one  year  from  its  date. 

§  38.  Orders  Enforced  in  Equity. — All  orders  of  the  Com- 
mission, other  than  orders  for  the  payment  of  money,  must 
be  enforced  in  proceedings  on  the  equity  side  of  the  court, 
by  injunction  or  other  mandatory  process,  and  in  such  pro- 
ceedings  the  court  shall  have  the  powers  "ordinarily  exer- 
cised by  it  in  compelling  obedience  to  its  writs  of  injunction 
and  mandamus."  An  order  for  damages  must  be  enforced  by 
the  party  to  whom  the  damages  are  awarded  or  for  whose 
benefit  the  order  is  made.  An  order,  other  than  for  the  pay- 
ment of  money,  may  be  enforced  by  the  Interstate  Com- 
merce Commission  or  by  any  party  injured.  It  may  be  en- 
forced either  in  a  Circuit  or  District  Court  of  the  United 
States.  It  must  be  enforced  by  petition,  setting  forth  the 
substance  of  the  order,  "and  the  respect  in  which  the  car- 
rier has  failed  of  obedience."  The  court  directs  in  what 
maimer  the  facts  shall  be  investigated,  and  if  it  appears  that 
the  order  was  "  regularly  made  and  duly  served,"  and  that 
it  has  been  disobeyed,  the  court  shall  enforce  obedience  by 
injunction  or  other  mandatory  process. 

This  enforcement  is  summary,  for  the  reason  that  in  such 
a  proceeding  the  court  cannot  review  the  "lawfulness"  of 
the  order.  It  must  ascertain  only  whether  the  order  was 
"regularly"  made.  In  other  words,  the  inquiry  will  be 
limited  to  the  question  as  to  whether  the  Commission  had 
jurisdiction.     If  it  appears  that,  in  making  the  order,  all 
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the  reqtdrements  of  the  statute  as  to  service  of  papers  and 
opportunity  for  hearing  have  been  observed,  then  the  Com- 
mission had  jurisdiction  and  the  order  will  have  been 
"  regularly  made." 

§  39.  Lawfulness  of  Order  —  How  Reviewed. — Whether 
an  order  of  the  Commission  is  or  is  not  lawful  cannot  be  tried 
in  a  proceeding  by  the  Commission,  or  by  the  party  injured, 
to  enforce  the  order  in  a  court  of  equity.  In  a  proceeding 
to  enforce  the  onlj  inquiry  presented  is,  was  the  order  of  the 
Commission  sought  to  be  enforced  "  regularly  made  f  "  Did 
the  Commission  have  jurisdiction  to  make  it  t  If  the  order 
is  "  regular  "  it  must  be  enforced. 

If  the  order  is  sought  to  be  attacked  on  the  merits,  and  a 
trial  had  de  novo  before  the  court,  the  proceeding  must  be 
instituted  by  the  carrier  who  fails  to  obey  it,  in  a  suit 
brought  by  the  carrier  against  the  Commission  "to  enjoin, 
set  aside,  annul,  or  suspend  the  order."  In  this  regard, 
therefore,  the  distinction  under  the  statute  between  orders 
"  regularly  "  made,  and  orders  "  lawfully  "  made,  is  apparent. 

§  40.  Evidence  —  Burden  of  Proof  —  Findings  of  Com- 
mission Prima  Facie  Evidence. —  The  Interestate  Commerce 
Act,  authorizing  investigation  and  inquiry  by  the  Interstate 
Commerce  Commission,  creates  a  presumption  in  favor  of 
the  correctness  of  the  Commission's  report.  The  Legisla- 
ture may  create  rules  of  evidence  and  modify  or  alter  or 
change  the  same,  subject  only  to  the  limitations  imposed  by 
the  provisions  of  the  Constitution.  When  a  body  created  by 
an  act  of  Congress  is  required  to  take  testimony  as  to  the 
reasonableness  of  a  rate  or  charge  for  transportation,  the 
findings  and  conclusion  of  the  Commission  and  its  report, 
when  offered  in  evidence  in  any  judicial  proceeding,  is 
prima  facie  evidence  of  all  the  facts  found  by  the  Commis- 
sion, and  the  burden  of  proof  is  cast  upon  the  party  against 
whom  the  report  is  made  to  rebut  the  facts  and  conclusions 
set  forth  in  the  report. 
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Section  14  of  the  Commerce  Act  declares  that  the  '^  find- 
ings of  fact  set  forth  in  the  report  of  the  Commission  shall 
in  all  judicial  proceedings  be  deemed  prima  facie  evidence 
as  to  each  and  every  fact  found.''  This  rule  is  repeated  in 
section  16  of  the  Commerce  Act,  relating  to  trial  of  issues  by 
jury,  which  declares  that  at  "the  trial  of  the  findings  of 
fact  of  said  Commission  as  set  forth  in  its  report,  shall  be 
prima  facie  evidence  of  the  matters  therein  stated."  The 
report  of  the  Commission,  therefore,  is  entitled  to  such 
evidential  effect  that  the  complainant  may  introduce  the 
report  in  evidence  and  rest  his  case,  and  he  will  be  entitled 
to  judgment  on  the  report  unless  the  adverse  party,  by  pre- 
ponderant and  controlling  evidence,  shall  rebut  and  disprove 
the  findings.  (LilienthaVs  Tobacco  Co.  v.  United  States, 
97  U.  S.  268.) 

The  Interstate  Commerce  Commission,  which  has  been 
entrusted  by  Congress  with  the  duty  of  determining,  in  the 
first  instance,  the  character  of  a  rate  charged  for  transporta- 
tion, whether  the  same  shall  be  reasonable  or  unreasonable, 
must  be  regarded  as  an  expert  tribunal.  "Our  view  is," 
said  Hon*  Emoby  Speeb,  "  that  it  would  be  violation  of  ex- 
plicit law,  the  settled  policy  of  government,  and  the  most 
practical  principles  of  reason  and  justice  for  the  courts  of 
the  nation,  save  for  controlling  reasons  of  law  or  fact,  to 
discredit  or  disparage  the  conclusions  of  the  Interstate  Com- 
merce Commission."  (Tift  et^al.  v.  Southern  R.  R,  Co., 
138  Fed.  Hep.  753.  June,  1905,  Circuit  Court,  southern 
district,  Georgia.) 

§  40a.  Burden  of  Proof —  Drug  Trust. —  In  an  action  to 
recover  damages  under  the  Sherman  Act,  by  a  party  injured 
by  an  illegal  combination,  known  as  the  drug  trust,  the  burden 
of  proof  is  on  plaintiff  to  show  the  unlawful  conspiracy,  and 
that  some  real,  actual  damage  was  sustained  by  plaintiff  by 
reason  thereof.  In  such  a  case  it  is  within  the  discretion  of 
the  trial  court  to  admit  evidence  of  acts  and  declarations  of 
various  defendant  associations,  their  officers,  committees, 
members,  and  agents,  made  in  the  absence  of  many  of  the 
other  defendants,  before  a  prim^a  facie  case  of  conspiracy  had 
been  established,  and  before  privity  of  some  of  the  defend- 
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ants  had  been  proven,  on  condition  that  connecting  evidence 
should  be  thereafter  supplied.  (Loder  v.  Jayne,  142  Fed, 
K.  1010.  Circuit  Court,  eastern  district,  Pa.,  Jan.  22, 
1906.) 

§  40b.  Pleadings  Under  Sherman  Act. —  The  TJ.  S.  Circuit 
Court  for  the  District  of  New  Jersey,  January,  1905,  in  the 
Rice  case,  infra,  held  that  in  a  suit  to  recover  damages  under 
section  7  of  the  Sherman  Act,  the  pleader,  in  the  opinion  of 
the  court,  was  bound  by  section  110  of  the  New  Jersey  Prac- 
tice Act  (P.  L.  1903,  p.  569)  which  authorizes  the  court  to 
strike  out  a  declaration,  if  it  appears  to  be  irregular  and  de- 
fective, and  so  framed  as  to  prejudice,  embarrass  and  delay  a 
fair  trial  of  the  action. 

The  construction  given  to  the  Sherman  Act  by  the  court 
in  Rice  v.  Standard  Oil  Co.,  134  Fed.  Kep.  464,  was  alto- 
gether technical,  and  was  based  upon  the  theory  that  the 
act  in  question  was  a  penal  and  not  a  remedial  statute.  That 
theory  has  been  repudiated  by  the  Supreme  Court  of  the 
United  States,  not  only  as  to  the  Sherman  Act,  but  also  as  to 
the  Interstate  Commerce  Act,  and  the  Safety  Appliance  Law. 
Justice  White  in  the  Chesapeake  and  Ohio  Case,  200  TJ.  S. 
261,  in  an  opinion  concurred  in  by  every  member  of  the 
court,  expressly  declared  that  the  Commerce  Act  was  a  reme- 
dial statute,  and,  therefore, "  entitled  to  receive  that  interpre- 
tation which  reasonably  accomplishes  the  great  public  purpose 
which  it  was  enacted  to  subserve."  A  like  construction  was 
given  to  the  Sherman  Act  in  the  Addyston  Pipe  Case,  175  TJ. 
S.  211 ;  in  the  Northern  Securities  Case,  193  U.  S.  197,  and 
in  Montague  v.  Lotvry,  193  U.  S.  35 ;  and  to  the  Safety  Appli- 
ance Law  in  Johnson  v.  Southern  Pacific  Co.,  196  TJ.  S.  1. 
In  the  latter  case  the  court  said,  that  while  the  statute  was 
in  its  nature  penal,  such  construction  must  be  given  to  it  as 
will  fairly  carry  out  the  legislative  intent. 

In  the  Rice  Case,  supra,  the  narrow  construction  given  to 
the  Sherman  Act  required  the  pleader  to  include  in  his  com- 
plaint a  bill  of  particulars,  and  much  of  his  evidence.  The 
court,  in  order  to  defeat  the  pleading,  resorted  to  the  technical 
distinction  between  a  "  contract "  in  restraint  of  trade,  and 
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a  *^  conspiracy  "  in  restraint  of  trade^  quoting  on  this  point 
from  the  dissenting  opinion  of  Mr.  Justice  HoLMBSy  in  the 
Northern  Securities  Case.  The  views  in  the  dissenting 
opinion  relied  upon  by  the  court 'in  the  Rice  Case,  however, 
were  not  adopted  in  the  prevailing  opinion  concurred  in  by 
other  members  of  the  courts  and  was  not  thereafter  followed 
by  Mr.  Justice  Holmes  in  a  later  case  under  the  Sherman 
Act,  in  which  he  sustained  an  injunction  against  the  '^  Beef 
Trust,"  writing  the  opinion  concurred  in  by  every  member 
of  the  court.     (Swift  v.  United  States,  196  U.  S.  375.) 

The  complaint  in  the  Rice  Case,  after  setting  forth  the  com- 
bination and  conspiracy  entered  into  by  defendant,  set  forth 
the  acts  done  which  resulted  in  damage  to  plaintifP,  and 
allied  that  defendant  and  its  associates  intimidated  mer- 
chants and  others  engaged  in  the  business  of  selling  oil  in 
various  markets,  and  thus  prevented  such  merchants  and 
others  from  purchasing  and  dealing  in  oil  manufactured  by 
the  plaintiff.  The  plaintiff  also  alleged  that  defendants 
hampered  plaintiff  in  getting  the  necessary  supplies  of  crude 
oil,  and  made  the  said  crude  oil  more  expensive  to  plaintiff, 
and  hindered,  delayed  and  made  more  expensive  the  work 
of  plaintiff  in  the  construction  of  the  pipe  line  for  his  use, 
to  his  damage. 

The  court  held  that  the  complaint  was  vague,  indefinite 
and  uncertain,  in  that  it  did  not  set  forth  the  names  of  the 
merchants  or  other  persons  intimidated,  the  specific  acts  of 
intimidation,  or  the  particular  markets  in  which  such  prac- 
tice was  carried  on,  or  the  details  as  to  the  manner  in  which 
plaintiff  was  hindered  and  delayed  by  defendant,  although 
this  information  might  well  have  been  supplied  by  a  bill  of 
particulars.     (Rice  v.  Standard  Oil  Co.,  134  Fed.  R.  464.) 

§  40c.  Assignment  of  Claims  — Jurisdiction  —  Rights  of 
Assignor  in  Federal  Court — The  general  rule  as  to  the 
jurisdiction  of  assigned  claims  in  the  Federal  courts,  where 
the  claim  arose  upon  contract,  is  that  the  assignee  cannot 
maintain  his  action  and  the  court  will  not  have  jurisdiction, 
unless  the  suit  might  have  been  prosecuted  in  the  Federal 
court  by  the  assignor,  if  no  assignment  or  transfer  had  been 
made.  The  exception  to  this  rule  seems  to  be  in  cases  of 
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foreign  bills  of  exchange  and  commercial  paper  made  by  a 
corporation. 

The  act  of  Congress^  conferring  jurisdiction  upon  the 
Federal  courts,  IT.  S.  Bev.  Stat,  section  629,  as  amended  by 
Act  of  Aug.  13,  1888,  ch.  866,  provides  as  follows: 

Jurisdiction  as  to  Assigned  Claims. —  *  *  *  l^or  shall  any  Cir- 
cuit or  District  Court  have  cognizance  of  any  suit,  except  upon 
foreign  bills  of  exchange,  to  recover  the  contents  of  any  promissory 
note,  or  other  choee  in  action  in  favor  of  any  assignee,  or  of  any 
subsequent  holder  if  such  instrument  be  payable  to  bearer  and  be 
not  made  by  any  corporation,  unless  such  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made. 


Under  this  rule  a  "chose  in  action"  not  arising  in  tort 
cannot  be  assigned  by  a  resident  of  the  State  of  which  the 
defendant  against  whom  the  cause  of  action  exists  is  a  citi- 
zen, to  a  resident  of  another  State,  in  order  to  permit  the 
assignee  to  sue  in  the  Federal  court  In  such  case,  if  the 
cause  of  action  is  not  one  of  which  the  Federal  court  has 
exclusive  jurisdiction,  the  assignee  cannot  sue  in  the  Federal 
court,  because  his  assignor  could  not  have  sued  in  that  juris- 
diction. If  the  assignor  and  the  assignee  are  both  citizens 
of  a  State,  other  than  that  of  which  defendant  is  a  citizen, 
the  cause  of  action  can  be  assigned,  and  the  suit  can  be  main- 
tained in  the  Federal  court  by  the  assignee  of  the  claim 
upon  the  ground  of  diversity  of  citizenship. 

A  suit  upon  contract  to  recover  an  amount  due  from  the 
defendant,  which  defendant  agreed  to  pay  out  of  funds  put 
into  defendant's  hands  for  that  purpose,  is  "  a  chose  in 
action  "  within  the  meaning  of  the  statute  which  refers  to 
"the  contents  of  any  promissory  note  or  other  chose  in 
action,"  and  the  assignee  of  such  a  claim  cannot  maintain  an 
action  upon  it  in  the  Federal  court  if  his  assignor  could  not 
have  sued  in  the  Federal  court  prior  to  the  assignment. 
(Mexican  Nat  Railroad  v.  Davidson,  157  U.  S.  201.) 

In  the  case  cited  the  cause  of  action  arose  in  favor  of  the 
assignor,  the  Mexican  National  Construction  Company,  a 
citizen  of  Colorado,  against  the  Mexican  National  Railroad 
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Company,  also  a  citizen  of  Colorado.  The  construction 
company  assigned  its  claim  and  cause  of  action  to  plaintiff, 
John  A.  Davidson,  a  citizen  of  the  State  of  New  York,  who 
brought  suit  upon  it  in  the  State  court,  New  York  county, 
and  secured  a  warrant  of  attachment  thereon  against  defend- 
ant as  a  non-resident.  Defendant  removed  the  cause  into 
the  Federal  court,  plaintiff  and  defendant  being  residents  of 
different  States,  where  plaintiff  had  judgment.  The  United 
States  Circuit  Court  of  Appeals  on  certiorari  certified  the 
question  of  jurisdiction  to  the  Supreme  Court.  The  latter 
court  held  that  as  the  assignor,  being  a  citizen  of  Colorado, 
could  not  have  sued  defendant,  also  a  citizen  of  Colorado,  in 
the  Federal  court,  his  assignee  could  not,  and  that  upon  re- 
moval of  the  action  from  the  State  court  the  Federal  court 
acquired  no  jurisdiction.  (Mexican  National  Railroad  v. 
Davidson,  157  U.  S.  201.) 

See  also  same  principal.  Plant  Investment  Co.  v.  Jackson- 
ville,  152  U.  S.  71 ;  Brock  v.  Northwestern  Fuel  Co.,  130 
U.  S.  341;  Shoecraft  v.  Bloxham,  124  TJ.  S.  730;  Cross  v. 
Allen,  141  U.  S.  528;  Crawford  v.  Neal,  144  U.  S.  685; 
Metcalf  V.  Watertown,  128  U.  S.  585 ;  New  Orleans  v.  Whit- 
ney, 138  U.  S.  595. 

In  an  action  arising  upon  tort  to  recover  damages  for 
trespass  on  lands  of  plaintiffs'  assignor,  the  statute  has  no 
application.  One  injured  party  may  assign  his  claim,  and 
the  assignee  may  maintain  an  action  thereon  in  the  Federal 
court  although  the  other  injured  party  did  not  assign  his 
chose  in  action,  and  the  assignor  could  not  have  sued  the 
defendant  in  the  Federal  court.  (Ambler  v.  Eppinger,  137 
U.  S.  480.) 

A  municipal  corporation  is  not  within  the  statute,  and  a 
cause  of  action  against  it  may  be  assigned,  and  the  assignee 
may  bring  suit  thereon  in  the  Federal  court.  (Andes  v.  Ely, 
158  U.  S.  312.) 

It  was  held  also  that  the  statute  did  not  apply  to  a  nego- 
tiable bond.    (Dodge  v.  Tully,  144  U.  S.  45.) 

§  4od.  Switches  on  Private  Land  —  Injunction.— A 
switch  was  built  upon  private  land  to  connect  with  the  tracks 
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of  the  carrier,  the  Louisville  and  Nashville  Sailroad.  The 
switch  led  from  the  quarries  of  the  parties  who  constructed  it, 
and  was  used  for  the  purpose  of  shipping  stone.  Subsequently 
the  rails  and  ties  and  the  switch  property  was  transferred 
to  the  carrier.  Common  carriers  are  quasi  public  corpora- 
tions, and  in  accepting  their  charters  they  assume  and  im- 
pliedly agree  to  perform  those  public  duties  which  the  law 
imposes  on  common  carriers.  These  duties  require  them  to 
the  extent  of  their  resources  to  furnish  adequate  facilities 
for  the  transaction  of  all  business  offered,  and  to  deal  fairly 
and  impartially  with  their  patrons.  And  these  duties  may  be 
enforced  in  equity  by  injunction.  And  this  law  prevailed 
prior  to  the  passage  of  the  Interstate  Commerce  Act.  (Munn 
V.  Illinois,  94  TJ.  S.  126;  McCallv.  Cincinnati,  Indianapolis, 
etc..  Railroad,  13  Fed.  R.  6.) 

By  the  acceptance  of  their  charters,  carriers  assume  a  pub- 
lic trust  whicli  clothes  the  public  with  an  interest  in  the 
railroad,  in  so  far  as  the  right  of  user  is  involved,  which  can 
be  controlled  by  the  public  to  the  extent  of  the  interest  so 
conferred. 

A  common  carrier  has  no  right  to  contract  with  a  corpora- 
tion or  individual  to  give  exclusive  rights  to  transfer  any 
commodity  over  any  part  of  its  line.  (Oman  v.  Bedford-' 
Bowling  Oreen  Stone  Co.,  134  Fed.  R.  64.) 

VIII.  Criminal  Trusts  Under  Sherman  Act. 
§  41.  Jurisdiction  —  Action  Pending  in  State  Court  when 
no  Bar  Under  Sherman  Act. —  When  suits  are  pending  be- 
tween the  same  parties  for  the  same  cause  in  State  and  Fed- 
eral courts,  the  jurisdiction  of  the  latter  resting  upon  diversity 
of  citizenship,  a  plea  in  abatement  alleging  the  pendency  of 
one  will  be  futile  against  the  other.  (Cordon  v.  Ouilfoil, 
99  U.  S.  168.)  But  where  the  State  court  is  without  juris- 
diction to  enforce  the  remedy  sought  in  the  same  action 
pending  in  the  Federal  court,  the  same  cause  cannot  be 
pending  in  both.  A  State  court  has  no  jurisdiction  to  en- 
force the  provisions  of  the  Sherman  Act,  and  the  pendency 
of  an  action  for  that  purpose  is  no  bar  to  a  suit  to  enforce 
the  act  in  the  Federal  court.  (Loewe  v.  Lawlor,  130  Fed. 
Rep.  633.) 
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§  4a.  Municipal  Corporation  May  Recover  Damages 
Under.—  A  municipal  corporation  engaged  in  supplying  its 
citizens  water,  gas,  or  electric  light,  is  "  a  business  corpora- 
tion," and  under  section  7  of  the  Sherman  Act  may  main- 
tain an  action  to  recover  treble  the  damages  which  it  has 
sustained  by  reason  of  a  combination  or  conspiracy  in  re- 
straint of  trade  and  commerce  in  violation  of  the  act. 
(City  of  Atlanta  v.  Chattanooga  Foundry  Co.,  127  Fed. 
Kep.  23.    December,  1903,  C.  C.  A.,  sixth  circuit) 

The  city  of  Chattanooga  operated  its  own  water-works 
and  realized  therefrom  large  profits  from  sale  of  water  to 
private  consumers.  The  city,  in  the  conduct  of  its  business, 
was  obliged  to  purchase  large  quantities  of  iron  pipe  and 
water  mains.  It  was  claimed  that  the  price  of  this  com- 
modity was  unlawfully  enhanced  by  defendants,  who  were 
subsidiary  companies  forming  part  of  a  trust,  by  suppressing 
competition  in  interstate  commerce  in  the  sale  of  iron  pipe. 
That  by  reason  of  such  conspiracy  plaintiff  was  compelled 
to  buy  pipe  from  defendants,  both  Alabama  corporations. 
That  defendants  agreed  with  the  parent  company  to  pay  a 
"bonus"  to  the  trust  in  order  to  get  the  bid  from  the  city 
for  the  sale  of  the  pipe  through  the  instrumentality  of  fic- 
tictious  bids.  That  this  bonus  was  $15,000,  which  was  added 
to  the  purchase  price  and  paid  to  the  trust.  That  the  price 
was  extortionate,  and  was  $15,000  more  than  the  city  would 
have  paid  but  for  the  unlawful  conspiracy  entered  into  by  de- 
fendants forming  part  of  the  trust.  At  the  trial  defendants 
had  a  verdict  by  direction  of  the  court.  On  appeal  this 
verdict  was  reversed.  The  court  held  that  plaintiff,  though  a 
municipal  corporation,  could  maintain  the  action,  and  that 
defendants  were  constituent  companies  of  the  Addyston 
Pipe  and  Steel  Company,  which  the  Supreme  Court  had 
declared  to  be  aa  illegal  trust.  (City  of  Atlanta  v.  Chatta- 
nooga Foundry  Co.,  127  Fed.  Kep.  23.) 

§  43.  Measure  of  Damage  Under  Sherman  Act. —  If  the 
members  of  an  illegal  conspiracy  in  restraint  of  trade  are 
able  to  prevent  competition  in  the  sale  of  a  commodity 
which  is  a  subject  of  interstate  commerce,  and  as  a  result 
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the  price  of  the  commodity  is  enhanced  and  plaintiff  is 
obliged  to  pay  the  enhanced  price  for  the  commodity  used 
in  his  business^  the  measure  of  damages  sustained  by  the 
business  of  the  purchaser  will  be  the  difference  between  the 
price  paid  and  the  reasonable  price  of  the  commodity  under 
natural  competitive  conditions.  This  difference,  in  the  case 
of  iron  pipe  purchased  by  plaintiff,  was  held  to  be  $15,000, 
shown  to  be  a  bonus  paid  to  the  trust  over  and  above  the 
reasonable  value  of  the  pipe.  (City  of  Atlanta  v.  Chaita- 
nooga  Foundry  Co.,  127  Fed.  Eep.  23.) 

§  44*  Liability    of    Individual    Members   of   a   Trust. — 

The  fact  that  only  two  members  of  an  unlawful  combine 
are  sued  for  damages  under  the  Sherman  Act  is  not  a  de- 
fense to  the  action.  If  the  agreement  between  defendants 
and  their  associates  was  unlawful  and  tortious,  each  is  re- 
sponsible for  the  torts  committed  in  the  course  of  the  illegal 
combination.  That  if  defendants  participated  in  the  bene- 
fits resulting  from  a  bonus  paid  to  defendants  and  their 
associates,  who  were  not  parties  to  the  action,  they  cannot 
complain  that  they  were  sued  alone.  (City  of  Atlanta  v. 
Chattanooga  Foundry  Co.,  127  Fed.  Rep.  23.) 

§  45.  Statute  of  Limitations  Applicable  to  Sherman  Act 

—  A  suit  to  recover  damages  under  section  7  of  the  Sherman 
Act  is  not  an  action  for  a  penalty  or  forfeiture  under  sec- 
tion 1047  TJ.  S,  Rev.  Stat.,  which  declares  that  a  suit 
to  recover  a  penalty  or  forfeiture,  "pecuniary  or  otherwise, 
accruing  under  the  laws  of  the  United  States,"  must  be 
brought  within  five  years.  A  suit  for  damages  under  the 
Sherman  Act  is  an  action  to  enforce  a  civil  remedy  for  a 
private  injury,  as  compensatory  damages.  Nor  does  the  fact 
that  the  damages  may  be  trebled  change  the  nature  of  the 
action,  such  excessive  recovery  being  by  way  of  exemplary 
damages. 

The  Statute  of  Limitations  under  the  Sherman  Act  is 
governed  by  the  Statute  of  Limitations  governing  actions  of 
a  similar  character  prevailing  in  the  State  where  the  action 
is  brought.  (City  of  Atlanta  v.  Chattanooga  Foundry  Co., 
127  Fed.  Rep.  23.) 
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§  46.  Beef  Trust  an  Unlawful  Conspiracy  Under. —  The 

Circuit  Court  of  the  United  States  for  the  northern  district 
of  Illinois  in  April,  1903,  in  a  suit  brought  by  the  United 
States  against  Swift  &  Company  and  a  number  of  corpora- 
tions, firms,  and  individuals  of  different  States  engaged  in 
the  preparation  and  sale  of  meats,  held  that  defendants  were 
engaged  in  an  unlawful  conspiracy  and  combination  in  re- 
straint of  trade  and  commerce  within  the  meaning  of  the 
Sherman  Act.  The  corporations  are  known  as  the  packei-s,  or 
the  beef  trust.  They  interposed  a  demurrer  in  the  court  be- 
low which  was  overruled  and  a  preliminary  injimction  was 
granted  restraining  the  defendants  from  entering  into,  taking 
part  in,  or  performing  any  contract,  combination,  or  con- 
spiracy as  to  trade  and  commerce  in  fresh  meats.  The  defend- 
ants appealed  from  the  judgment  below  to  the  Supreme  Court 
of  the  United  States,  which  affirmed  the  judgment  modifying 
the  injunction  appealed  from  only  by  striking  therefrom  the 
words  "  any  other  method  or  device."*  The  injimction,  as 
modified,  restrains  combinations  only  to  the  extent  of  cer- 
tain specified  devices  which  the  defendants  are  alleged  to 
have  used  and  intended  to  have  continued  to  use.  (Swift 
&  Co,  v.  United  States,  196  U.  S.  375;  affirming  United 
States  V.  Sivift,  122  Fed.  Rep.  529.) 

Mr.  Justice  Holmes  summarizes  the  bill  of  complaint  as 
follows:  "It  charges  a  combination  of  a  dominant  propor- 
tion of  the  dealers  in  fresh  meat  throughout  the  United 
States  not  to  bid  against  each  other  in  the  live  stock  mar- 
kets of  the  different  States ;  to  bid  up  prices  for  a  few  days 
in  order  to  induce  the  cattle  men  to  send  their  stock  to  the 
stock  yards ;  to  fix  prices  at  which  they  will  sell,  and  to  that 
end  to  restrict  shipments  of  meat  when  necessary ;  to  establish 
a  uniform  rule  of  credit  to  dealers  and  to  keep  a  blacklist,  to 
make  uniform  and  improper  charges  for  cartage ;  and,  finally, 
to  get  less  than  lawful  rates  from  the  railroads  to  the 
exclusion  of  competitors.  It  is  true  that  the  last  charge  is 
not  clearly  stated  to  be  a  part  of  the  combination.  But 
it  is  alleged  that  the  defendants  have  each  and  all  arrange- 

*  For  text  of  the  Injunction,  see  Snyder's  Interstate  Commerce  Act,  page  289. 
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ments  with  the  railroads  that  they  were  exclusively  to  enjoy 
the  unlawful  advantage,  and  that  their  intent  in  what  they 
did  was  to  monopolize  the  commerce  and  to  prevent  compe- 
tition." • 

The  court  further  observed  in  sustaining  the  injunction 
that  although  the  combination  alleged  embraced  restraint 
and  monopoly  of  trade  within  a  single  State,  its  effect  upon 
commerce  among  the  States  is  not  accidental,  secondary, 
remote,  or  merely  probable.  On  the  allegations  of  the  bill 
the  latter  commerce  no  less,  perhaps  even  more,  than  com- 
merce within  a  single  State  is  an  object  of  attack.  (Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  647 ;  Crutcher  v.  Kerir 
tucTcy,  141  U.  S.  47,  69;  AUen  v.  Pullman  Co.,  191  U.  S. 
171.)  The  subject-matter  is  sales,  and  the  very  point  of 
the  combination  is  to  restrain  and  monopolize  commerce 
among  the  States  in  respect  to  such  sales. 

As  to  the  contention  that  the  bill  was  too  vague  and  did  not 
set  forth  a  case  of  conmierce  among  the  States,  the  court  said : 
"  Commerce  among  the  States  is  not  a  technical  l^al  concep- 
tion but  a  practical  one,  drawn  from  the  course  of  business. 
When  cattle  are  sent  for  sale  from  a  place  in  one  State, 
with  the  expectation  that  they  will  end  their  transit  after 
purchase  in  another,  and  when  in  effect  they  do  so,  with 
only  the  interruption  necessary  to  find  a  purchaser  at  the 
stock  yards,  and  when  this  is  a  technical,  constantly  recurring 
course,  the  current  thus  existing  is  a  current  of  commerce 
among  the  States,  and  the  purchaser  of  the  cattle  is  a  part 
and  incident  of  such  commerce."  The  court  observed  fur- 
ther that  no  more  powerful  instrument  of  monopoly  could 
be  used  than  an  advantage  in  the  cost  of  transportation. 
(Stvift  V.  United  States,  196  U.  S.  375.) 

§  47.  Stock  Quotations,  when  not  Within. —  There  is  a 
property  right  in  market  news  whose  dissemination  is  help- 
ful to  commerce,  as  quotations  of  prices  on  sales  of  grain 
and  provisions  for  future  delivery,  which  a  court  of  equity 
will  protect  by  injunction.  Persons  who  disseminate  such 
news  may  invoke  the  protection  of  a  court  of  equity,  and 
the  right  to  sell  such  quotations  will  not  be  deemed  infected 
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"with  illegality  or  beyond  judicial  protection  because  the  owner 
of  the  news  maintains  an  exchange  where  parties  receiving 
such  quotations  do  not  contemplate  an  actual  delivery  of 
the  goods  whose  prices  are  quoted.  Nor  will  such  contracts 
be  deemed  illegal  because  the  information  is  sold  to  certain 
persons,  and  withheld  from  others,  where  the  persons  pro- 
hibited from  receiving  such  quotations  are  what  are  known 
as  bucket-shops.  A  business  so  conducted  is  not  void  as 
against  public  policy,  nor  as  being  in  restraint  of  trade, 
whether  at  common  law  or  under  the  Anti-Trust  Act  of 
July  2,  1890,  known  as  the  Sherman  Act.  (May,  1905. 
Board  of  Trade  v.  Christie  Grain  and  Stock  Co,,  198  XJ.  S. 
236.) 

The  court  further  held  that  if  plaintiffs  collection  of 
information  is  entitled  to  protection,  it  does  not  cease  to  be 
so  entitled  even  if  it  secures  information  concerning  illegal 
acts.  The  statistics  of  crime  are  property,  to  the  same  ex- 
tent as  any  other  statistics,  even  if  collected  by  a  criminal 
who  furnishes  some  of  the  data.  Plaintiffs  collection  of  quo- 
tations is  like  a  trade  secret.  The  plaintiff  has  the  right  to 
keep  the  work  which  it  has  done,  or  paid  for  doing,  to 
itself.  The  fact  that  others  might  do  similar  work  if  they 
might,  does  not  authorize  them  to  steal  the  plaintiff's.  (/6.) 

§  48.  Sale  of  Steamboats  and  Business  of  Carrier,  when 
not  Within  — Trust  — When  Contract  of  Sale  of  Steam- 
boats is  not. — An  action  was  brought  by  a  vendor  against 
a  vendee  to  recover  an  installment  of  money  due  imder  a 
contract  for  the  sale  of  certain  steamboats  and  barges  en- 
gaged in  trafSc  on  the  Ohio  river.  The  contract  was  for  the 
sale  of  two  steamers,  two  deck  barges,  two  coal  flats,  and 
$500  in  the  stock  of  the  Coney  Island  Wharf  Boat  Company. 
The  contract  contained  a  provision  that  in  case  of  opposition 
to  the  boats  sold,  by  other  boats  running  from  Cincinnati  to 
Portsmouth,  Ohio,  or  to  points  above  Portsmouth,  not  in- 
cluding points  above  Syracuse,  Ohio,  causing  it  to  carry 
freight  and  passengers  at  certain  exceedingly  low  rates,  the 
time  of  payment  of  the  installment  should  be  postponed  until 
the  opposition   ceased.      The   agreement   also  contained   a 
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provision  that  if  the  opposition  continues  for  two  years 
without  interruption,  and  no  actual  payment  be  made,  the 
vendee  might  cancel  the  contract.  It  contained  a  further 
agreement  that  the  vendors  should  not  engage  in  running  or 
in  operating,  or  in  any  way  be  interested  in  any  freight  or 
passenger  or  packet  business,  or  either  of  them,  at  and  from 
Cincinnati,  Ohio,  to  Portsmouth,  Ohio,  and  intermediate 
points  at  and  from  Portsmouth,  Ohio,  to  Cincinnati,  Ohio, 
and  intermediate  points  or  at  and  from  Syracuse  or  points 
between  Syracuse  and  Portsmouth,  Ohio,  to  or  from  points 
below  Portsmouth,  Ohio,  for  a  period  of  five  years.  A  pro- 
vision was  also  inserted  that  the  vendee  would  maintain  the 
rates  charged  by  the  vendor  on  business  above  Portsmouth, 
Ohio,  said  rates,  however,  never  to  exceed  present  rates  be- 
tween said  points.  It  was  claimed  that  this  contract  was 
not  within  the  condemnation  of  the  Sherman  Act  because 
it  did  not  in  terms  relate  to  Interstate  Commerce.  The  court 
held,  however,  that  even  if  it  did  contemplate  interstate 
commerce,  it  would  not  be  in  violation  of  the  Sherman  Act 
for  the  reason  that  the  provisions  of  the  contract  were  merely 
incidental  to  the  sale  of  a  business,  and  were  not  and  could 
not  be  construed  as  a  device  to  control  commerce  within 
the  meaning  of  the  Sherman  Act.  The  court  said  the  agree- 
ment to  maintain  the  rates  was  not  the  covenant  sued  upon 
and  did  not  form  part  of  the  consideration  of  the  sale.  (Cin" 
cinnati  Packet  Co.  v.  Bay,  200  IT.  S.  179.) 

§  49.  Sale  of  Mercantile  Business*  and  Good  Will,  when 
not  Within. —  An  agreement  by  the  seller  of  property,  or  of 
a  particular  business,  not  to  compete  with  the  buyer  for  a 
specified  period  of  time  (ten  years),  in  such  a  way  as  to 
impair  or  compete  with  the  business  sold,  is  not  a  contract 
in  restraint  of  trade  and  commerce  within  the  purview  of 
the  Sherman  Act.  (Booth  &  Co.  v.  Davis,  127  Fed.  Rep, 
875.  Circuit  Court,  eastern  district,  Michigan,  January  19, 
1904.) 

In  the  case  cited  complainant  sought  to  enjoin  defendant 
Davis  from  violating  his  contract  with  plaintiff  not  to  en- 
gage directly  or  indirectly  in  the  fish  business,  and  to  re- 
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Strain  defendant,  the  Wolverine  Fish  Co.,  Limited,  from 
benefiting  in  any  way  by  the  services  and  experience  of  de- 
fendant Davis.  Plaintiff  purchased  the  property  and  good- 
will of  the  Davis  Company,  a  Michigan  corporation,  and  the 
corporation  and  all  of  its  officers  and  stockholders,  as  part 
of  the  contract  of  sale,  agreed  not  to  engage  in  the  business 
for  ten  years.  Defendants  claimed  that  the  contract  of  sale 
was  void  under  the  Sherman  Act,  and  that  such  contracts 
were  also  prohibited  by  the  Michigan  Anti-Trust  Act  of 
June  23,  1899. 

The  injunction  was  granted  on  the  ground  that  the  con- 
tract was  not  within  the  Sherman  Act,  and  that  the  Michi- 
gan Anti-Trust  Act,  in  force  in  1889,  when  the  sale  was 
made,  was  repealed  in  1899,  when  a  new  Anti-Trust  Act 
was  passed.  The  new  statute  was  passed  after  the  sale  was 
consummated,  and  the  court  held  that  it  was  not  retroactive 
in  its  operation.  (Booth  &  Co.  v.  Davis,  127  Fed.  Eep. 
875.) 

§  50.  Agreement  not  to  Sell  Goods  Outside  the  State  not 
Within  Sherman  Act. —  It  was  not  the  purpose  of  the  Sher- 
man Act  to  prohibit  ordinary  contracts  or  combinations  of 
manufacturers,  or  the  usual  devices  to  which  they  resort  to 
enhance  their  trade  and  make  their  occupation  gainful,  so 
long  as  they  do  not  directly  restrict  competition  in  com- 
merce among  the  States.  A  Kansas  corporation  engaged  in 
the  manufacture  and  sale  of  cement  at  lola,  Kan.,  sold  to 
defendant  and  his  firm  50,000  barrels  of  cement  to  be 
shipped  free  on  board  at  lola  to  Galveston,  Tex.,  at  $1.20 
per  barrel.  Defendants  agreed  "not  to  sell  said  cement, 
ship  same,  or  allow  same  to  be  shipped"  outside  the  State 
of  Texas.  Part  of  the  cement  was  received  and  paid  for; 
the  remainder  defendants  refused  to  receive  or  pay  for.  In 
a  suit  for  the  price  the  defense  was  that  the  contract  of 
sale  was  void  under  the  Sherman  Act.  Held,  that  the  agree- 
ment of  sale  imposed  no  direct  restriction  on  competition 
in  commerce  among  the  States,  and  was  valid  and  not 
within  the  prohibition  of  the  Sherman  Act.  {Phillips  v. 
lola  Portland  Cement  Co.,  125  Fed.  Rep.   693.     Novem- 
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ber,  1903.)     See  also  Whitwell  v.  Continental  Tobacco  Co., 
125  Fed.  Rep.  454. 

§  51.  Illegal  Contract  Under  —  When  not  Enforceable — 
Rights  of  Parties. —  Neither  party  to  an  illegal  contract  will 
be  aided  by  the  court,  whether  to  enforce  it  or  to  set  it 
aside.  If  the  contract  is  illegal,  affirmative  relief  against 
it  will  not  be  granted  at  law  or  in  equity  unless  the  con- 
tract remains  executory,  or  unless  the  parties  are  consid- 
sidered  not  in  equal  fault,  as  where  the  law  violated  is 
intended  for  the  coercion  of  the  one  party  and  the  protec- 
tion of  the  other,  or  where  there  has  been  fraud  or  oppres- 
sion on  the  part  of  the  defendant.  Where  the  parties  are 
in  pari  delicto,  and  the  contract  has  been  fully  executed  on 
the  part  of  the  plaintiff  by  the  conveyance  of  property  or 
by  the  payment  of  money  and  has  not  been  repudiated  by  de- 
fendant, it  is  well  settled  that  neither  a  court  of  law  nor  a 
court  of  equity  will  assist  the  plaintiff  to  recover  back  the 
property  conveyed  or  money  paid  under  the  contract.  So 
held  where  the  plaintiff  sought  to  recover  back  stocks  and 
securities  sold  by  him  to  the  defendant  imder  a  contract 
which  had  been  adjudged  void  as  in  violation  of  the  Sher^ 
man  Act  known  as  the  railroad  merger,  which  was  declared 
to  be  illegal.  (Northern  Securities  Co.  v.  United  States,  193 
TJ.  S.  197.)  The  court  applied  the  maxim  in  pari  delicto 
potior  est  conditio  defendentis,  notwithstanding  the  fact  that 
the  parties  claimed  to  have  acted  in  good  faith  and  without 
intention  to  violate  the  law.  With  knowledge  of  the  facts 
and  of  the  statute,  neither  can  plead  ignorance  of  the  law  as 
against  the  other,  and  defendants  secured  no  unfair  advantage 
in  retaining  the  consideration  voluntarily  delivered  for  the 
price  agreed.  (Harriman  v.  Northern  Securities  Co.,  197  U. 
S.  244.) 

§  52.  Book  Trust  —  Copsnight  —  Blacklisting  Void 
Under  Sherman  Act. —  A  combination  of  publishers  and 
booksellers  was  formed  in  two  associations,  known  re- 
spectively as  the  "American  Publishers'  Association"  and 
the  "American  Booksellers'  Association.'*     They  controlled 
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90  per  cent,  of  all  copyrighted  books.  The  object  of  the 
combine  was  to  fix  prices,  and  to  compel  publishers  and  deal* 
ers  to  sell  at  the  prices  so  fixed.  The  compulsion  was 
brought  about  by  blacklisting  those  who  refused  to  be 
governed  by  the  combine  as  to  prices,  and  by  refusing  to 
such  the  privilege  of  purchasing,  owning,  or  selling  copy* 
righted  books  controlled  by  the  associations,  thus  injur- 
ing, and  in  some  instances  destroying,  the  business  of  dealers 
outside  the  combine.  The  agreement  under  which  such 
associations  were  formed,  so  far  as  they  related  to  inter- 
state commerce,  were  declared  to  be  null  and  void  within 
the  provisions  of  the  Sherman  Anti-Trust  Law.  (Bobbs- 
Merrill  Co.  v.  Straus  et  ah,  139  Fed.  Rep.  155.  February, 
1905,  Circuit  Court,  southern  district,  New  York.) 

In  the  case  cited  the  complainant  sought  to  enjoin  defend- 
ants from  selling  at  retail  a  copyrighted  novel  entitled 
"The  Castaways'*  at  less  than  $1  per  copy.  The  defense 
interposed  was  that  defendants  purchased  the  books  in  the 
open  market  and  acquired  title  to  them,  and  had  a  right  to 
sell  them  at  any  price  they  chose.  Defendants  claimed  also 
that  the  suit  was  brought  by  plaintiffs  to  enforce  an  agree- 
ment in  restraint  of  trade  and  commerce  which  was  void 
under  the  Sherman  Act. 

The  court  held  that  if  a  publisher  of  a  book,  being  the 
proprietor  of  the  copyright,  parts  with  the  title  to  the  book, 
either  a  single  copy  or  a  number  of  copies,  and  receives 
his  pay  therefor,  he  has  parted  with  all  control  over  such 
books,  and  the  purchaser  can  sell  them  in  the  open  market 
for  any  price  he  chooses.  The  court  held  further  that  while 
it  is  no  defense  to  a  trespass  upon  complainants'  rights  that 
it  has  violated  or  is  violating  the  Sherman  Anti-Trust  Law 
{General  Electric  Co.  v.  Wise,  119  Fed.  Rep.  922),  yet 
if  it  appears  that  complainant  has  turned  over  to  the  illegal 
combine  the  fixing  of  prices,  and  has  become  a  member  of 
such  unlawful  combination,  and  is  attempting  to  enforce 
the  illegal  agreements  of  such  combination,  the  action  can- 
not be  maintained.  A  plaintiff  cannot  use  the  courts  to 
enforce  agreements  forbidden  by  law.  He  that  comes  into 
equity  must  come  with  clean  hands.     The  facts  before  the 
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court  having  shown  that  defendant  had  absolute  title  to  the 
copyrighted  books  sold  by  it,  and  that  the  suit  was,  in  effect, 
an  attempt  to  enforce  the  rules  of  a  trust  prohibited  by  law, 
the  complaint  was  dismissed.  (Bobbs-Merrill  Co.  v.  Straus, 
139  Fed.  Rep.  155.) 

§  53.  Book  Trust  —  When  Owner  of  Copyright  can  Con- 
trol Sale. —  The  publisher  of  a  book,  who  also  owns  the  copy- 
right, can  control  the  conditions  upon  which  the  book  shall 
be  sold  only  so  long  as  he  retains  title  to  the  copies  of  the 
work.  In  the  exercise  of  such  ownership  he  can  lawfully 
restrict  the  manner  in  which,  and  the  persons  to  whom,  the 
book  can  be  sold.  Such  restrictions  being  protected  by  the 
copyright  could  not  be  said  to  be  an  unlawful  restraint  of 
trade  under  the  Sherman  Act  The  right  to  restrain  the 
sale,  however,  is  gone  when  the  owner  of  the  copyright  or 
copyrighted  work  has  parted  with  title  to  the  books,  and  con- 
fers absolute  title  on  the  purchaser,  even  if  the  sale  be  ac- 
companied with  an  agreement  for  restricted  use,  or  for  a 
sale  at  a  fixed  price.  Under  such  an  agreement  a  con- 
tractual relation  arises,  and  the  remedy,  if  any,  is  for 
damages  for  its  breach.  But  where  title  passes  to  the  vendee 
of  the  copyrighted  book,  or  books,  the  vendee  cannot  be 
restrained  by  injunction  in  an  equity  suit  from  disposing 
of  them.  (Scribner  v.  Straus,  139  Fed.  Rep.  193.  July 
1905,  Circuit  Court,  southern  district.  New  York.) 

§  53a.  Patent  Right  will  Protect  Trust.—  The  fact  that 
the  subject  matter  of  a  monopolistic  combination  is  covered 
by  patent-rights,  will,  if  there  be  no  illegality  in  other  re- 
spects, protect  the  combination  from  the  penal  provisions  of 
the  Sherman  Act.  If  the  use  of  the  patented  articles  does 
not  infringe  upon  the  police  powers  of  the  State,  the  patent 
will  be  upheld,  even  though  the  effect  be  to  keep  up  a  monop- 
oly and  fix  prices.  (Bement  v.  Nat.  Harrow  Company,  98 
tJ,  S.  70.) 

"  The  very  object  of  the  patent  laws,"  says  Pecxham,  J., 
in  the  case  cited,  "is  monopoly,  and  the  rule  is,  with  few 
exceptions,  that  any  conditions  which  are  not  in  their  very 
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nature  illegal  with  regard  to  this  kind  of  property,  imposed 
by  the  patentee,  and  agreed  to  by  the  licensee  for  the  right 
to  manufacture  or  use  or  sell  the  article,  will  be  upheld  by 
the  courts."  The  fact  that  the  tendency  will  be  to  control 
prices  of  the  patented  article  will  not  render  such  contracts 
void,  as  in  restraint  of  trade  within  the  provisions  of  the 
Sherman  Act.  (Bemeni  v.  Nat.  Harrow  Co.,  98  TJ.  S.  70.) 
It  was  held,  however,  that  where  the  patentee  of  an  inven- 
tion for  the  manufacture  of  rubber  tire  went  beyond  the 
rights  secured  to  him  by  his  patent  in  raising  and  main- 
taining prices  in  States  where  the  patent  had  no  practical 
existence,  and  in  raising  a  fund  to  crush  competition  by  out- 
side manufacturers  in  localities  where  the  patent  was  in 
force,  as  well  as  in  those  where  it  had  no  practical  existence, 
such  contracts  were  within  the  purview  of  the  Sherman  Act 
as  a  conspiracy  in  restraint  of  trade,  and  void.  (Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.,  142  Fed.  E.  631. 
Jan.  23,  1906,  Circuit  Court,  Wisconsin  eastern  district.) 

§  54.  Boycott  —  Conspiracy  to  Boycott  Restrained  by 
Injunction. —  Under  the  Sherman  Act  every  contract,  combi- 
nation in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations  is  forbidden.  Such  unlawful  con- 
tracts and  conspiracies  may  be  restrained  by  injunction. 
A  combination  and  conspiracy  having  for  its  immediate 
object  the  injury  and  destruction  of  the  private  business 
of  an  individual,  firm,  or  corporation  by  means  of  a  boycott 
is  an  unlawful  conspiracy  at  common  law,  and  may  be  re- 
strained by  injunction.  Such  a  combination  and  conspir- 
acy does  not  lose  its  criminal  character,  or  become  lawful, 
by  reason  of  the  fact  that  the  acts  contemplated  and  done 
pursuant  thereto  might  be  lawfully  done  by  an  individual 
acting  for  himself  alone.  {Lowe  v.  California  State  Fed- 
eratton  of  Labor  et  at,  139  Fed.  Rep.  71.  July,  1905, 
Circuit  Court,  northern  district,  California.) 

The  case  cited  arose  upon  amotion  to  continue  a  temporary 
injunction  pendente  lite  issued  in  an  action  by  plaintiffs,  a 
firm  of  hat  manufacturers  of  Danbury,  Conn.,  against  the 
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California  State  Federation  of  Labor  and  others,  to  restraia 
the  defendants  from  in  any  manner  conspiring  together  to 
destroy  the  trade  and  business  of  complainants;  from  boy- 
cotting the  complainants'  business,  or  the  product  of  their 
factory ;  from  publishing  oT  otherwise  circulating  statements 
of  representations  calling  the  attention  of  complainants' 
customers,  or  of  dealers,  or  of  tradesmen,  or  of  the  public 
to  a  boycott  or  strike  against  the  complainants,  from  threat- 
ening or  intimidating  the  customers  of  complainants,  or 
the  public,  or  persons  combined  with  ocmplainants,  or  per- 
sons buying  products  of  complainants'  f actoiy  from  any  other 
person,  firm,  or  corporation  by  any  means  set  forth  in  the 
bill  of  complaint. 

The  contention  of  defendants  was  that  a  single  individual, 
acting  on  his  own  responsibility,  might  do  the  things  com- 
plained of,  and  that  in  so  doing  he  would  not  be  guilty  of 
any  imlawful  act;  and  that,  therefore,  what  was  lawful  for 
an  itidividual  to  do  does  not  become  unlawful  by  reason  of 
the  fact  that  the  acts  complained  of  are  done  by  a  number 
of  individuals.  The  court  held  that  this  contention  was 
wholly  untenable,  and  made  the  distinction  between  the  re- 
sults of  concerted  action  by  means  whereof  an  individual 
is  deprived  of  his  just  rights,  as  distinguished  from  the  acts 
of  an  individual  which  result  in  harm  to  no  one.  The 
intention  by  one  man,  so  long  as  he  does  nothing,  is  not  a 
crime  which  the  law  will  take  cognizance  of,  and  so,  too,  the 
intention  of  any  number  of  men  acting  separately.  But  when 
several  men  form  the  intention,  and  come  together  and  agree 
to  carry  their  intent  into  execution,  the  case  is  changed. 
The  agreement  is  a  step  in  the  direction  of  accomplishing 
the  purpose.  The  combination  becomes  dangerous  and  sub- 
versive of  the  rights  of  others,  and  the  law  says  it  is  a  crimg. 
On  this  point  the  court  cited  from  an  opinion  by  Mr.  Jus- 
tice Haelan  in  Arthur  v.  OaJees  (63  Fed.  Eep.  810;  s.  c., 
11  C.  C.  A.  209),  as  follows: 

**It  is  one  thing  for  a  single  individual  or  for  several  individ- 
uals, each  acting  upon  its  own  responsibility  and  not  in  oo-oper- 
ation  with  others,  to  form  the  purpose  of  inflicting  actual  injury^ 
upon  the  property  or  rights  of  others.   It  is  quite  a  difPerent  things 
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in  the  eye  of  the  law,  for  many  persons  to  combine  or  conspire 
together  with  the  intent  not  simply  of  asserting  their  rights,  or 
of  accomplishing  lawful  ends  by  peaceable  methods,  but  of  employ- 
ing their  united  energies  to  injure  others  or  the  public.  An  in- 
tent upon  the  part  of  a  single  person  to  injure  the  rights  of  others 
or  of  the  public  is  not  in  itself  a  wrong  of  which  the  law  will 
take  cognizance,  unless  some  injurious  act  be  done  in  execution 
of  the  unlawful  intent.  But  a  combination  of  two  or  more  per- 
sons with  suc}i  an  in  ten  t,  and  under  circumstances  that  give  them, 
when  so  combined,  a  power  to  do  an  injury  they  would  not  possess 
as  individuals  acting  singly,  has  always  been  recognized  as  in 
itself  wrongful  and  illegal." 

The  court  also  cited  from  the  opinion  of  Mr.  Justice 
Holmes  in  Aikens  v.  Wisconsin  (195  IT.  S.  194),  in  con- 
struing a  Wisconsin  statute  forbidding  "two  or  more 
persons  to  combine  for  the  purpose  of  unlawfully  and  mali- 
ciously injuring  another  in  his  reputation,  trade,  business, 
or  profession  by  any  means  whatever."  In  that  case  the 
court  said  that  the  liberty  to  combine  to  inflict  injury  upon 
another  was  not  among  the  rights  which  the  Fourteenth 
Amendment  was  intended  to  preserve,  and  that  the  defense 
that  motives  are  not  actionable  cannot  prevail  in  deter- 
mining the  extent  to  which  a  person  can  justify  harm  which 
he  has  foreseen.  If  the  acts  were  intended  and  the  in- 
jury foreseen,  it  is  no  defense  to  say  that  motives  are  not 
actionable.  The  court  continued  the  injunction.  (Lowe 
et  al.  v.  California  State  Federation  of  Labor  et  ah,  139 
Ted.  Eep.  71.  July,  1905,  Circuit  Court,  northern  dis- 
trict, California.) 

§  54a.  Blacklisting  Prohibited  as  to  Employees  of  Car- 
riers Engaged  in  Interstate  Commerce. —  National  Trades 
Unions,  and  controversies  between  carriers  and  their  em- 
ployees are  governed  by  an  act  of  Congress,  approved  June 
29*  1886,  entitled  "An  Act  to  legalize  the  incorporation  of 
Trades  Unions"  (Laws  1886,  ch.  567)  ;  and  also  by  an  act 
approved  June  1,  1898,  entitled  "An  Act  concerning  carriers 
engaged  in  interstate  commerce  and  their  employees."  (Laws 
1898,  ch.  370.) 

Section  3,  of  the  act  of  1898,  provides  for  a  board  of  arbi-^ 
tration  to  settle  disputes  and  controversies  between  employer 
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and  employee.  Section  10  of  this  act  makes  it  a  misdemeanor 
for  the  carrier  to  require  the  employee  to  agree  "  not  to  be- 
come or  remain  a  member  of  any  labor  corporation  "  or  organ- 
ization as  a  condition  of  employment,  or  to  threaten  loss  of 
employment,  or  to  discriminate,  because  of  membership  in 
any  labor  corporation  or  organization ;  or  who,  having  dis- 
charged an  employee  shall  "attempt  or  conspire  to  prevent 
such  employee  from  obtaining  employment,  or  who  shall, 
after  the  quitting  of  an  employee,  attempt  or  conspire  to  pre- 
vent such  employee  from  obtaining  employment." 

It  is  declared  by  section  8  of  this  (1898)  statute  that  every 
national  trade  union  must  embody  in  its  articles  of  incorpo- 
ration "and  in  the  constitution,  rules  and  by-laws,"  a  pro- 
vision that  a  member  "  shall  cease  to  be  such  by  participating 
or  by  instigating  force  or  violence  against  persons  or  property 
during  strikes,  lockouts,  or  boycotts,  or  by  seeking  to  prevent 
others  from  working,  through  violence,  threats  or  intimida- 
tion." The  section  declares  that  members  "  shall  not  be  per- 
sonally liable  for  the  acts,  debts,  or  obligations  of  the  corpora- 
tions, nor  shall  such  corporations  be  liable  for  the  acts  of 
members  or  others  in  violation  of  law." 

§  54b.  Injunction  of  Proceedings  in  State  Court  When 
Forbidden. —  Congress,  in  order  to  secure  the  orderly  admin- 
istration of  proceedings  pending  in  State  courts,  as  to  matters 
concerning  which  the  Federal  courts  have  no  jurisdiction,  has 
forbidden  the  latter  to  issue  an  injunction  to  stay  pro- 
ceedings in  the  State  courts,  unless  proceedings  in  bankruptcy 
are  involved.    The  Federal  statute  in  this  regard  is  as  follows : 

Injunction  as  to  State  Courts.—  The  writ  of  injunction  shall  not 
be  granted  by  any  court  of  the  United  States,  to  stay  proceedings 
in  any  court  of  a  State,  except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy. 
U.  S.  Rev.  Stat.,  §  720. 

This  provision  of  the"  United  States  revised  statutes  was 
construed  and  commented  upon,  in  regard  to  proceedings  in 
the  State  courts  of  Kentucky,  which  were  stayed  by  the  Fed- 
eral court,  in  the  case  of  Oman  v.  Bedford-Bowling  Green 
Stone  Co.,  134  Fed.  K.  64. 
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IX.  State  Anti-Teust  Laws  —  Common-Law  Trusts. 

§  55.  State  Anti-Trust  Laws. —  Congress  can  legislate  only 
as  to  interstate  commerce.  The  power  conferred  by  the  Con- 
stitution authorizes  it  to  regulate  commerce  among  the 
several  States.  It  has  no  power  to  legislate  with  regard  to 
commerce  conducted  wholly  within  the  borders  of  a  State. 
Power  to  forbid  trusts,  contracts,  combinations,  or  con- 
spiracies in  restraint  of  trade  within  State  lines  resides  in 
the  State  Legislature.  Since  the  passage  of  the  Sherman  Act, 
approved  July  2,  1890,  known  as  the  Sherman  Anti-Trust 
Law,  which  prohibits  every  contract,  combination  in  the 
form  of  trusts  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  States,  Legislatures 
of  various  States  of  the  Union  have,  from  time  to  time,  en- 
acted similar  laws  prohibiting  conspiracies  in  restraint  of 
trade  within  the  borders  of  the  respective  States.  Many  of 
these  State  laws  have  been  sustained  and  declared  valid  by 
-  the  Supreme  Court  of  the  United  States. 

In  a  number  of  States,  however,  no  anti-trust  laws  have 
been  enacted,  and  the  question  constantly  arising  is,  how 
far  monopolies  or  criminal  conspiracies  to  enhance  the  price 
of  necessaries  of  life,  can  be  punished  criminally  in  those 
States  where  the  common  law  prevails,  and  in  which  no 
statutes  have  been  enacted  to  punish  unlawful  conspiracies 
in  restraint  of  trade  and  commerce. 

§  56.  Federal  Courts  Cannot  Punish  Common-Law 
Trusts.— Under  the  Judiciary  Act  of  1789  (U.  S.  Rev.  Stat., 
§  711),  supra  (§  40),  the  Federal  courts  have  exclusive 
jurisdiction  over  "crimes  and  offenses  cognizable  imder 
the  authority  of  the  United  States."  The  Constitution 
authorizes  Congress  to  punish  three  classes  of  crimes: 
(1.)  Counterfeiting.  (2.)  Piracies  and  felonies  on  the 
high  seas.  (3.)  Treason.  The  Federal  courts,  however, 
although  courts  of  general  jurisdiction,  are  also  courts 
of  limited  jurisdiction  in  the  sense  that  they  cannot  punish 
crimes,  except  such  as  are  defined  by  Congress,  which  must 
designate  the  crime  and  fix  the  punishment  because  they 


116  COMMENT    AND    AUTHOBITIES. 

possess  no  common-law  jurisdiction  over  crimes.  {United 
Slates  V.  Hudson  &  Goodwin,  7  Cranch,  32 ;  United  States 
V.  Coolidge,  1  Wheat.  415;  Wheaton  v.  Peters,  8  Pet  591; 
State  of  Pennsylvania  v.  Wheeling  Bridge  Co.,  13  How. 
518.) 

The  Judiciary  Act  of  1789  did  not  establish  a  Penal  Code. 
That  legislation  is  contained  in  the  Crimes  Act  of  April  30, 
1790,  U.  S.  Eev.  Stat.,  Title  LXX.  That  act  contains  no 
provision  making  monopolies  and  criminal  conspiracies  in 
restraint  of  interstate  trade  and  commerce  crimes.  Xo 
Federal  statute  on  that  subject  was  passed  until  Congress 
enacted  the  Sherman  Act,  approved  July  2,  1890. 

While  there  is  no  Federal  common  law  with  respect  to 
crimes,  the  common  law  in  so  far  as  it  relates  to  civil  a<5- 
tions,  both  at  law  and  in  equity,  will  be  administered  in 
the  Federal  courts.  They  will  enforce  the  common  law  as 
they  find  it  in  the  respective  States  as  adopted  and  modified 
by  the  State  in  which  the  Federal  court  is  sitting,  unless 
the  rule  has  been  superseded  by  an  act  of  Congress  upon 
the  subject.  (Z7.  S.  v.  Lancaster,  2  McLean,  431;  U.  8. 
v.  Wiltberger,  5  Wheat.  76;  Pennsylvania  v.  Wheeling 
Bridge  Co.,  13  How.  18;  Wheaton  v.  Peters,  8  Pet.  691; 
U.  S.  V.  Burr,  2  Ebb.  481;  U.  S.  v.  Worrall,  2  Dall.  384.) 

The  settled  rule  is,  therefore,  that  the  common  law  in 
criminal  cases  cannot  be  administered  in  the  Federal  conrts, 
and  their  jurisdiction  does  not  extend  to  offenses  unless 
they  are  made  crimes  by  an  act  of  Congress. 

This  rule  as  to  the  enforcement  of  the  common  law  in 
civil  cases,  rests  upon  the  principle  that  in  so  far  as  ijie 
common  law  has  been  adopted  by  a  State,  it  becomes  part  of 
the  local  law  and  of  the  jurisprudence  of  that  State,  and 
in  justice  to  its  citizens,  and  to  enforce  their  civil  rights,  Con- 
gress has  expressly  commanded  that  the  Federal  courts  shall 
enforce  the  laws  of  the  several  States  unless  in  conflict  with 
the  Constitution  or  laws  of  the  United  States.  The  statute 
(TJ.  S.  Eev.  Stat,  §  721),  provides  as  follows: 

L4IWS  of  the  SUtcs  in  Federal  CoarU.—  The  laws  of  the  seveml 
States,  except  where  the  Constitution,  treaties,  or  statutes  of  tiie 
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United  States  otherwise  require  or  provide,  shall  be  resrarded  R!? 
rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply.  (U,  S,  Rev.  Stat.,  §  721.) 


Congress  by  this  statute,  subject  to  the  qualifications  of 
the  act,  has  adopted  the  common  law  which  has  been  adopted 
in  the  respective  States,  and  has  conferred  upon  the  Federal 
courts  authority  to  apply  such  common  law  in  the  States 
where  it  is  invoked  in  civil  actions.  The  Federal  courts, . 
however,  are  not  bound  to  follow  the  construction  put  upon 
the  law  by  the  State  courts,  but  have  a  right  to  construe  it 
according  to  their  judgment  as  to  its  meaning  and  inter- 
pretation. If  a  right  is  claimed  in  a  Federal  court  based 
upon  principles  of  the  common  law,  reference  must  be  made 
to  the  common  law  of  the  State  where  the  Federal  court 
is  sitting  in  which  the  controversy  arose.  Whether  such 
common-law  rule  relied  upon  exists,  and  the  extent  or  limi- 
tation of  the  rules,  must  be  determined  by  the  judicial  de- 
cisions, statutes,  if  any,  and  the  usages  and  customs  thereof. 
If  the  common-law  rule  exists  as  claimed,  and  is  appli- 
cable to  the  case,  and  is  not  abrogated  or  superseded  by  the 
Constitution,  or  a  law  or  treaty  of  the  United  States,  it 
will  be  the  duty  of  the  Federal  court  to  regard  it  as  a  rule  of 
decision  in  the  Federal  court. 

An  illustration  of  this  principle  is  shown  in  United  States 
V.  Oarlinghouse,  4  Ben.  194.  Mrs.  Garlinghouse,  a  mar- 
ried woman,  was  engaged  in  business  as  a  distiller  in  the 
State  of  New  York.  She  executed  a  bond  to  the  United 
States  in  the  penal  sum  of  $20,000,  conditioned  upon  her 
compliance  with  the  warehouse  and  internal  revenue  laws. 
In  a  suit  upon  the  bond  in  1870,  defendant  pleaded  her 
coverture  as  a  defense,  and  claimed  that,  being  a  married 
woman,  she  had  no  legal  capacity  to  execute  the  bond.  She 
argued  that  at  common  law  the  bond  was  void.  The  answer 
was  that  under  the  laws  of  the  State  of  New  York  defendant, 
though  a  married  woman,  was  authorized  to  engage  in  busi- 
ness as  a  distiller  on  her  own  account,  for  her  own  benefit, 
and  was  competent  to  execute  the  bond  under  the  New  York 
statute.     The  court,  therefore,  held  the  bond  to  be  valid 
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under  the  lex  loci  contractus.  That  the  common-law  rule 
was  binding  on  the  Federal  court  only  in  so  far  as  it  ex- 
isted or  had  been  modified  or  abrogated  by  the  State  of 
Xew  York  where  the  contract  arose,  and  where  the  action 
was  tried.  That  the  common-law  rule  as  to  married  women 
had  been  so  far  modified  in  that  State  as  to  remove  the  dis- 
ability of  a  married  woman  as  to  her  separate  business,  and 
authorized  her  to  engage  in  business  on  her  own  account,  and 
that  under  the  statutes  of  New  York  defendant  was  not  dis- 
qualified to  execute  a  bond  in  connection  with  her  own 
business. 

The  courts  of  the  United  States  have  never  adopted  the 
common  law  as  a  whole,  by  any  general  rule  of  court,  and 
have  no  power  to  do  so.  "And  yet,"  says  Mr.  Spkab,  inhia 
work  on  the  Federal  Judiciary,  "in  the  disposal  of  civil 
cases  relating  to  legal  rights  and  their  remedies,  these  courts 
have,  from  the  commencement  of  the  government,  looked 
to  the  common  law  as  a  repository  of  doctrines  and  prin- 
ciples to  which  they  might  refer  for  the  purpose  of  under- 
standing the  meaning  of  statutes  and  constitutional  pro- 
visions, and  which,  in  the  absence  of  statutes  directing  them, 
or  otherwise  requiring,  they  might  adopt,  and  apply,  as  con- 
taining pertinent  and  proper  rules  for  their  guidance  in  the 
exercise  of  the  powers  conferred  on  them  by  express  law,  and 
in  determining  questions  relating  to  the  rights  of  the  parties 
in  the  cases  pending  before  them." 

§  57.  Common  Law,  as  to  Trusts  and  Conspiracies  in 
Restraint  of  Trade. — The  Federal  courts  have  no  jurisdiction 
over  crimes  and  offenses,  other  than  those  cognizable  under  the 
laws  of  the  United  States.  Congress  has  no  power  to  l^slate 
with  respect  to  trade  or  commerce  carried  on  wholly  within 
the  borders  of  a  State.  In  the  absence  of  a  State  Anti-Trust 
Law,  therefore,  the  only  redress  is  the  common  law,  under 
which  a  conspiracy  to  control  the  price  of  necessaries  of  life 
is  an  indictable  offense.  Sir  William  Blackstone,  the  most 
distinguished  commentator  on  the  common  law  of  England, 
says  that  criminal  conspiracies  in  restraint  of  trade  and 


TBUSTS   AND    CONSPIBACIES   AT    COMMON    LAW.  119 

commerce  were  defined  as  the  offense  of  "  forestalling  the 
market,"  the  offense  of  "engrossing"  and  "monopolies." 

The  offense  of  "forestalling  the  market"  would,  in 
modem  parlance,  be  declared  a  trust,  as  it  relates  to  public 
trade  generally,  while  "engrossing"  was  confined  to  bread- 
stuffs  and  victuals.  Blackstone  declares  that  the  offense  of 
forestalling  the  market,  and  of  engrossing,  were  offenses  at 
common  law,  indictable  and  finable.  He  says  the  offense  is  de- 
scribed by  Statute  5  &  6  Edward  VI.,  chap.  14,  "to  be  the 
buying  or  contracting  for  any  merchandise  or  victual  coming 
in  the  way  to  market ;  or  dissuading  persons  from  bringing 
their  goods  or  provisions  there;  or  persuading  them  to  en- 
hance the  price  when  there ;  any  of  which  practices  make  the 
market  dearer  to  the  fair  trader."  (Book  IV,  page  158.) 
Engrossing  he  defines  as  "buying  up  large  quantities  of 
com  or  other  dead  victuals  with  intent  to  sell  them  again. 
This  must,  of  course,  be  injurious  to  the  public,  by  putting 
it  in  the  power  of  one  or  two  rich  men  to  raise  the  price  of 
provisions  at  their  own  discretion."  The  punishment  for 
these  offenses,  as  in  other  minute  misdemeanors,  was,  at  com- 
mon law,  discretionary  fine  and  imprisonment.  (1  Haw. 
P.  C.  235.)  Monopolies,  he  declares,  are  contrary  to  public 
policy  and  void. 

Criminal  conspiracies  at  common  law  were  defined  by  Lord 
Mansfield,  one  of  England's  greatest  judges,  on  a  motion 
made  before  him  for  leave  to  file  an  information  against  de- 
fendants for  conspiracy  to  raise  the  price  of  salt.  The  de- 
fendants owned  salt  works  at  Droitwitch,  and  were  charged 
with  raising  the  price  of  that  commodity.  The  motion  was 
granted.  In  his  opinion,  granting  the  motion,  Lord  Mans- 
field observed :  "  If  an  agreement  was  made  to  fix  the  price 
of  salt,  or  any  other  necessary  of  life,  by  people  dealing  in 
that  commodity,  the  court  would  be  glad  to  lay  hold  of  an 
opportimity,  from  what  quarter  soever  the  complaint  came, 
to  show  their  sense  of  the  crime,  and  that  at  what  rate  soever 
the  price  was  fixed,  high  or  low,  made  no  difference,  for  all 
such  agreements  are  of  bad  consequence  and  ought  to  be  dis- 
continued." (King  v.  Morris,  2  Kenyon's  Notes  of  Cases, 
300.) 
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It  has  been  held  that  this  rule  of  the  common  law  still 
prevails  in  the  United  States,  in  those  States  which  have 
enacted  no  statutory  regulations  governing  the  subject  The 
modern  cases,  and  later  authorities,  fully  sustain  the  doctrine 
that  any  association  of  two  or  more  persons  combining  for 
the  dishonest  purpose  of  creating  monopolies  in  those 
commodities  which  comprise  the  necessaries  of  life,  or  to 
enhance  their  market  price,  to  the  prejudice  and  injury  of 
the  general  public  consumer,  is  a  criminal  conspiracy  at  com- 
mon law,  subjecting  the  offenders  to  fine  and  imprisonment. 
In  States  where  there  are  no  statutes,  or  Anti-Trust  Laws 
punishing  conspiracies  in  restraint  of  trade,  this  rule  of  the 
common  law  has  been  frequently  applied.  (Commonwealth 
V.  Carlisle,  Bri^t's  N.  P.  (Pa.)  36;  Comm^onwealih  v. 
Miskey,  15  Phila.  (Pa.)  356;  N ester  v.  Continental  Brew- 
ing Co.,  161  Pa.  St.  473;  Chicago,  etc.  Coal  Co.  v.  People, 
114  111.  App.  75 ;  People  v.  The  Milk  Exchange,  145  N.  Y. 
267;  People  v.  Sheldon,  139  N.  Y.  251;  People  v.  Fisher, 
14  Wend.  9.) 

In  the  Illinois  case,  defendants  were  indicted  for  con- 
spiracy to  regulate  and  fix  the  price  of  coal.  In  September, 
1902,  they  fixed  the  price  at  $2.90  a  ton.  In  the  following 
month,  October  13,  1902,  they  increased  the  price  about  $1 
a  ton.  Defendants  were  held  guilty  of  conspiracy,  and  the 
court,  among  other  things,  observed:  "AH  combinations 
among  persons  or  corporations,  for  the  purpose  of  raising  or 
controlling  the  prices  of  merchandise  or  any  of  the  neces- 
saries of  life,  are  monopolies.  *  *  *  Where  the  act  to  be 
done  by  such  combination  necessarily  tends  to  prejudice  the 
public,  or  to  oppress  individuals,  the  combination  has  always 
been  held  to  be  criminal." 

The  plea  that  a  trust  may  be  beneficial  because  the  result 
may  reduce,  or  does  reduce,  the  price  of  the  commodity,  was 
answered  by  the  New  York  Court  of  Appeals  in  the  Milk 
Exchange  case  (145  N".  Y.  267),  by  this  pertinent  obser- 
vation : 

"  It  may  be,  as  claimed,  that  the  purpose  of  the  combina- 
tion was  to  reduce  the  price  of  milk,  and  that  it  being  an 


KANSAS    ANTI-TBUST    LAW    SUSTAINED.  121 

article  of  food,  such  a  reduction  was  not  against  public 
policy.  But  the  price  was  fixed  for  the  benefit  of  the  dealers, 
and  not  the  consumers,  and  the  logical  effect  upon  the  trade 
of  so  fixing  the  price  by  the  combination,  was  to  paralyze  the 
production  and  limit  the  supply,  and  thus  leave  the  dealers 
in  the  position  to  control  the  market j  and,  at  their  option,  to 
enhance  the  prices  to  be  paid  by  the  consumers.  This  brings 
the  case  within  the  authorities  to  which  we  have  referred." 
A  reference  to  the  Anti-Trust  Laws  of  the  various  States 
are  given  infra,  indicating  those,  also,  in  which  the  common 
law  prevails.  The  authorities  in  those  States  which  have  no 
statute  bearing  on  the  subject  will  be  obliged  to  resort  to  the 
common-law  rule  to  invoke  a  remedy  for  criminal  conspira- 
cies in  restraint  of  trade  to  control  the  price  of  the  necessaries 
of  life. 

§  57a.  State  Anti-Trust  Laws  Upheld.— A  State  has  power 
to  enlarge  the  rule  of  the  conmion  law,  and  to  prohibit  com- 
binations in  restraint  of  trade  within  its  borders,  where  such 
combinations  limit  competition  in  the  production  or  sale  of 
articles,  or  increase  or  reduce  prices,  in  order  to  preclude 
free  and  unrestricted  competition.  The  Legislature  of  a 
State  has  power  to  declare  that  competition,  and  not  com- 
bination, shall  be  the  law  of  trade.  It  may  lawfully  prohibit 
combinations  to  control  prices.  Held  accordingly  that  a 
State  Anti-Trust  Law,  containing  such  provisions  (Laws  of 
Texas,  1889,  1895,  and  1899),  was  constitutional  and  bind- 
ing, and  did  not  deprive  persons  of  property  without  due 
process  of  law.  (Waters-Pierce  Oil  Co.  v.  Texas,  111  U.  S. 
2^]  National  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  115.) 

§  58.  Kansas  Anti-Trust  Law  Sustained. — The  Supreme 
Court  of  the  United  States  has  held  that  a  State  has  power 
to  pass  a  law  forbidding  persons  within  its  borders  to  com- 
bine with  others  or  to  create  a  pool  to  fix  the  price  of  neces- 
saries of  life,  to  divide  the  net  earnings,  and  to  prevent 
competition  in  the  purchase  of  such  articles,  and  sustained 
an  act  of  the  Legislature  of  the  State  of  Kansas,  passed  for 
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that  purpose,  on  the  8th  of  March,  1897.     The  act  in  ques- 
tion provides  as  follows : 

Kansas  Anti-Trust  Act. —  Sec.  1.  A  trust  is  a  combination  of 
capital,  skill,  or  acts,  by  two  or  more  persons,  firms,  corporations, 
or  associations  of  persons,  or  either  two  or  more  of  them,  for 
either,  any  or  all  of  the  following  purposes:  First. —  To  create 
or  carry  out  restrictions  in  trade  or  commerce  or  aids  to  com- 
merce, or  to  carry  out  restrictions  in  the  full  and  free  pursuit  of 
any  business  authorized  or  permitted  by  the  laws  of  this  State. 
Second. —  To  increase  or  reduce  the  price  of  merchandise,  produce 
or  commodities,  or  to  control  the  cost  or  rates  of  insurance. 
Third. —  To  prevent  competition  in  the  manufacture,  making, 
transportation,  sale  or  purchase  of  merchandise,  produce  or  com- 
modities, or  to  prevent  competition  in  aids  to  commerce.  Fourth. — 
To  fix  any  standard  or  figure,  whereby  its  price  to  the  public  shall 
be^  in  any  manner,  controlled  or  established,  any  article  or  com- 
modity of  merchandise,  produce  or  commerce  intended  for  sale, 
use  or  consumption  in  this  State.  Fifth. —  To  make  or  enter  into, 
or  execute  or  cany  out,  any  contract,  obligation  or  agreement  of 
any  kind  or  description  by  which  they  shall  bind  or  have  to  bind 
themselves  not  to  sell,  manufactm^,  dispose  of  or  transport  any 
article  or  commodity,  or  article  of  trade,  use,  merchandise,  com- 
merce or  consumption  below  a  connnon  standard  figure  or  by 
which  they  shall  agree  in  any  manner  to  keep  the  price  of  sneh 
article,  commodity  or  transportation  at  a  fixed  or  graded  figure, 
or  by  which  they  shall  in  any  manner  establish  or  settle  the 
price  of  any  article  or  conmiodity  or  transportation  between  them 
or  themselves  and  others,  to  preclude  a  free  and  unrestricted 
competition  among  themselves  or  others  in  transportation,  sale 
or  manufacture  of  any  such  article  or  commodity,  or  by  which  they 
shall  agree  to  pool,  combine  or  unite  any  interest  they  may  have 
in  connection  with  the  manufacture,  sale  or  transportation  of 
any  such  article  or  commodity,  that  its  price  may  in  any  manner 
be  afiected.  And  any  such  combinations  are  hereby  declared  to 
be  against  public  policy,  imlawful  and  void."  {Laws  of  Kansas, 
1897,  p.  481.) 

The  defendant  was  convicted  by  a  jury  under  this  statute 
for  combining  with  others  to  fix  the  price  of  grain,  to  divide 
the  net  earnings,  and  to  prevent  competition  in  the  purchase 
and  sale  of  grain.  The  court  sustained  the  validity  of  the 
Kansas  statute,  and  held  that  its  provisions  were  not  in  con- 
flict with  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. The  court  held  that  there  was  a  certain  freedom 
of  contract  which  cannot  be  destroyed  by  legislative  enact- 
ment,  and  that  it  is  not  always  easy  to  draw  the  line  betweea 
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those  contracts  which  are  beyond  the  reach  of  the  police 
power  and  those  which  are  subject  to  prohibition  or  restraint. 
The  court  observed,  however,  that  "  a  secret  arrangement  by 
which,  under  penalties,  an  apparently  existing  competition 
among  all  the  dealers  in  a  community,  in  one  of  the  neces- 
saries of  life,  is  substantially  destroyed  without  any  merg- 
ing of  interests,  through  partnership  or  incorporation,  is  one 
to  which  the  police  power  extends."  The  court  observed 
further  that  the  defendant  could  not  object  to  the  statute 
merely  because  it  operated  oppressively  upon  others.  The 
hurt  must  be  to  himself."  (Smiley  v.  Kansas,  196  U.  S. 
447.) 

§  59.  Missouri  Anti-Trust  Law  —  Purchaser  Relieved 
in  Suit  by  the  Trust. —  One  of  the  most  drastic  provisions 
of  State  anti-trust  legislation  is  that  which  seeks  to  relieve  a 
purchaser  from  liability  for  goods  purchased  from  the  trust. 
The  law  authorizes  the  purchaser,  in  an  action  brought  by 
the  trust  to  recover  the  price  of  goods,  to  plead  that  plaintiff 
is  a  trust,  as  a  complete  defense  to  the  action.  This  pro- 
vision will  be  found  in  the  laws  of  many  States.  It  is  in- 
corporated in  the  Missouri  statute,  which  provides  as  follows : 

"Any  purchaser  of  any  article  or  commodity  from  any  indi- 
vidual, company  or  corporation  transacting  business  contrary  to 
any  provision  of  the  preceding  sections  of  this  article  shall  not  be 
liable  for  the  price  or  i)ayment  of  such  article  or  commodity,  and 
may  plead  this  article  as  a  defense  to  any  suit  for  such  price  or 
payment.''    (Laws  1891,  chap.  143.    Mo.  Rev.  Stat  1899,  i  8977.) 

In  an  action  brought  in  the  Circuit  Court,  City  of  St 
Louis,  by  the  Cahill-Swift  Manufacturing  Company  against 
Joseph  F.  Walsh,  to  recover  the  value  of  materials  furnished 
the  defendant,  the  latter  set  up  as  a  defense  to  the  action, 
that  plaintiff  was  a  member  of  a  "trust"  or  conspiracy 
in  restraint  of  trade,  known  as  the  "  Plumbers'  Trust."  The 
case  was  tried  before  Judge  Eyan  on  the  25th  of  June, 
1906,  who  sustained  the  defense  under  the  provision  of  the 
Anti-Trust  Law  above  quoted,  and  held  that  the  plaintiff 
could  not  recover  the  price  of  the  goods  sold,  even  although 
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it  was  shown  that  the  price  demanded  was  the  reasonable 
worth  and  value  of  the  materials.  As  yet  there  has  been  no 
decision  of  any  appellate  tribunal  as  to  the  validity  of  this 
particular  phase  of  anti-trust  legislation. 

The  validity  of  a  provision  of  this  character  has  not,  as 
yet  (July,  1906),  been  directly  passed  upon  by  the  Supreme 
Court  of  the  United  States. 

The  question  arose,  indirectly  in  action,  under  the  Anti- 
Trust  Law  of  Illinois,  approved  June  20,  1893,  containing  a 
similar  provision  to  that  contained  in  the  Missouri  statute, 
relieving  the  purchaser  from  liability,  in  a  suit  by  the  trust, 
to  recover  the  purchase  price  of  goods  sold,  (  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540.)  In  that  case,  however,  the 
Anti-Trust  Law  of  Illinois  was  declared  unconstitutional, 
for  the  reason  that,  by  its  terms,  it  was  made  applicable  to 
certain  persons  and  products,  and  inapplicable  as  to  others, 
namely  "agricultural  products,  or  live  stock,  while  in  the 
hands  of  the  producer  or  raiser.'^  (See  Connolly  Case, 
infra.) 

It  might  be  claimed,  successfully,  that  such  a  statute  de- 
prives a  person  of  his  property  without  due  process  of  law.  The 
parties  may  not  be  in  pari  delicto.  But  a  suit  at  law  is  not 
a  proceeding  in  equity  and  it  might  be  urged  that  the  only 
remedy  for  engaging  in  a  criminal  conspiracy  in  restraint  of 
trade,  in  addition  to  fine  and  imprisonment  and  possibly 
confiscation,  would  be  by  injunction  and  dissolution  of  the 
trust.  The  law  may  also  properly  provide  that  an  injured 
party  may  sue  the  trust  for  the  injury  which  it  has  occasioned, 
and  may  recover  treble  damages.  The  punishment  by  fine 
and  imprisonment,  or  by  confiscation  or  forfeiture,  is  inflicted 
as  between  the  public  and  the  offender,  as  the  confiscation 
inures  to  the  State,  as  provided  in  section  6  of  the  Sherman 
Act  and  in  section  76  of  the  Wilson  bill,  which  is  still  in 
force.* 

In  Connolly  v.  Union  Sewer  Pipe  Co.,  184  TT.  S.  540, 
above  referred  to,  the  pipe  company,  an  Ohio  corporation, 

*  For  text  of  the  Sherman  Act  and  of  the  Wilson  Bill,  see  Snyder's 
Interstate  Commerce  Act,  pages  298    and  805. 
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doing  business  in  Illinois,  sued  Connolly,  a  citizen  of  Illinois, 
to  recover  upon  notes  given  by  defendant  to  secure  the  pur- 
chase price  of  pipe  sold  by  the  company  to  Connolly,  and 
also  to  recover  the  purchase  price  of  pipe  due  upon  open 
account.  The  defense  was  that  the  pipe  company  was  a 
trust,  and  an  illegal  combination  at  common  law;  that  it 
was  a  trust  within  the  purview  of  the  Sherman  Act,  and 
finally  that  it  was  a  trust  carrying  on  business  as  such  in 
violation  of  th^  Illinois  Anti-Trust  Law  of  June  20,  1893. 
The  latter  act  contained  a  provision  whereby  a  purchaser, 
sued  by  the  trust  for  goods  sold,  might  be  relieved  of  his 
purchase,  and  in  a  suit  to  recover  for  goods  sold  might  plead 
the  statute  as  a  defense  to  the  action.  The  several  defenses 
were  overruled,  and  plaintiff  had  judgment,  which  was 
affirmed  by  the  Supreme  Court  of  the  United  States,  in 
184  U.  S.  640.  As  to  the  Anti-Trust  Law  of  Illinois,  the 
court  said  that  as  its  provisions  were  applicable  to  certain 
persons,  and  inapplicable  to  others,  because  section  9  of  the 
act  declared  that  its  provisions  "shall  not  apply  to  agri- 
cultural products,  or  live  stock  while  in  the  hands  of  the 
producer  or  raiser,"  the  act  was  repugnant  to  the  Fourteenth 
Amendment,  as  denying  to  some  within  its  jurisdiction  of 
"the  equal  protection  of  the  laws."  On  this  ground  the 
Illinois  statute  was  held  to  be  unconstitutional  and  void. 
(Connolly  v.  Union  Sewer  Co.,  184  U.  S.  540.) 

The  same  defer  se  was  interposed  under  the  Anti-Trust  Law 
of  Missouri,  Eev.  Stat.  Mo.,  1899,  §§  8965,  8970.  The 
defenses  as  to  the  common  law,  and  the  Sherman  Act  were 
overruled,  on  the  authority  of  the  Connolly  Case,  supra.  As 
to  the  Missouri  Anti-Trust  Act,  the  court  held  that  it  could 
not  apply  to  a  contract  for  the  sale  of  goods  to  be  manufac- 
tured by  the  vendor  in  another  State  (Pennsylvania),  and 
delivered  to  the  vendee  in  Missouri,  because  such  a  contract 
relates  directly  to  interstate  commerce,  to  which  the  law  of 
Missouri  could  have  no  application.  (Hadley  Dean  Plate 
Glass  Co.  V.  Highland  Class  Co.,  143  Fed.  Kep.  242. 
Circuit  Court  of  Appeals,  Eighth  Circuit,  January  19, 
1906.) 
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A  provision  similar  to  that  contained  in  the  Missouri  stat- 
ute, supra,  will  be  found  in  tlie  Anti-Trust  Law  of  Illinois 
(Act  of  June  11,  1891),  and  it  was  held  that  in  an  action 
for  goods  sold  the  defense  that  the  seller  was  a  trust  could 
not  be  sustained.  That  the  issue  tendered  by  plaintiff  in 
such  an  action  could  not  be  met  by  a  collateral  issue,  involv- 
ing the  question  as  to  whether  the  plaintiff  or  seller  was  a 
trust  or  combination  or  a  member  thereof,  within  the  stat- 
ute. That  before  such  a  defense  could  become  available 
there  must  be  instituted  a  direct  proceeding  before  a  com- 
petent tribunal,  brought  for  the  purpose  of  determining 
whether  the  seller  is  an  unlawful  trust  or  a  member  of  an 
unlawful  combination  wuthin  the  statute.  (Lafayette  Bridge 
Co.  v.  City  of  Streator,  105  Fed.  Rep.  729.) 

X.  State  Anti-Teust  Laws  Enumebated. 
§  6o.  State  Anti-Trust  Laws  Enumerated. — The  condition 
of  State  legislation,  throughout  the  United  States,  bearing 
on  the  subject  of  trusts  and  conspiracies  in  restraint  of  trade 
and  commerce,  will  appear  by  a  reference  to  the  statutes  in 
force  January,  1906,  in  the  various  States,  as  follows: 

Alabama. —  Laws  1903,  chap.  395,  approved  October  2d,  con- 
fers and  limits  powers  of  business  corporations.  Contains  no 
special  anti-trust  provisions.  Act  approved  Sept.  26, 1903,  chap. 
329,  prohibits  boycotting,  picketing,  and  blacklisting. 

Alaska. —  Governed  by  the  provisions  of  the  Sherman  Act, 
approved  July  2,  1890.  Section  3  of  the  act  extends  its  pro- 
visions to  the  Territories  and  to  the  District  of  Columbia. 

Arizona. —  Governed  by  the  provisions  of  the  Sherman  Act, 
approved  July  2,  1890.  Section  3  of  the  act  extends  its  pro- 
visions to  the"  Territories  and  to  the  District  of  Columbia. 

Arkansas.— Act^  of  March  16,  1897,  and  March  6,  1899. 
Similar  to  the  Georgia  act.  Penalty,  fine  and  imprisonment. 
Act  of  1899  provides  for  fine  only.* 

California. —  Civil  Code  of  California,  §  1673,  declares  that 
"  every  contract  by  which  any  one  is  restrained  from  exercising 

*  These  penalties  are  in  addition  to  penalty  forfeiting  charter  of  doD:ie8ti( 
and  banishment  of  foreign  corporation,  which  are  included  in  nearly  all  thi 
laws. 
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a  lawful  profession,  trade,  or  business  of  any  kind,  otherwise 
than  as  provided  in  the  next  two  sections,  is  to  that  extent  void/' 
The  two  sections  referred  to  relate  to  transfer  of  partnership 
and  good- will,  and  agreements  not  to  carry  on  similar  business  in 
same  city  or  town. 

Colorado, —  Governed  by  the  rules  of  the  common  law.  No 
statute  up  to  1906. 

Connecticut. —  Governed  by  the  rules  of  the  common  law. 
No  statute  up  to  1906. 

Delaware. —  Governed  by  the  rules  of  the  common  law.  No 
statute  up  to  1906. 

District  of  Columbia. —  Governed  by  provisions  of  the  Sher- 
man Act,  approved  July  2,  1890.  Section  3  of  the  act  extends 
its  provisions  to  the  District  of  Columbia  and  the  Territories. 

Florida. —  Governed  by  rules  of  the  common  law,  except  as  to 
sale  of  Florida  fed  beef,  or  fresh  meat  of  any  edible  animal 
within  the  State.  Act  approved  June  11,  1897,  prohibits  trusts 
relating  to  sale  of  such  beef  and  meats  within  the  State.  Laws 
1897,  chap.  4534. 

Georgia. —  Laws  1896,  chap.  122.  Penalties  as  to  individuals 
include  fine  and  imprisonment. 

Idaho. —  Constitution,  art.  11,  §  18,  prohibits  monopolies,  and 
directs  Legislature  to  pass  laws  to  enforce  the  provision  with 
appropriate  penalties.     No  statute  up  to  1906. 

Illinois.—  Act  of  June  11,  1891 ;  June  20,  1892,  and  June  20, 
1893 ;  Criminal  Code,  g§  269a,  269t.  Relieves  purchaser  in  suit 
by  the  trust.  Declared  unconstitutional  in  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540.     See  ante,  page  124. 

Indiana. —  Act  approved  March  3,  1899.  Laws  1899,  chap. 
148.     Penalty  may  include  imprisonment. 

Indian  Territory. —  Governed  by  provisions  of  Sherman  Act, 
approved  July  2,  1890.  Section  3  of  the  act  extends  its  pro- 
visions to  the  Territories.  See  also  act  of  Congress  approved 
Feb.  18,  1901.  Became  a  State  with  Oklahoma,  June  14,  1906. 
May  now  make  its  own  laws. 

/oM;a.— Act  approved  May  6,  1890,  Code,  §§  5060,  5062. 
Penalty  may  include  fine  or  imprisonment,  or  both. 

Kansas. —  Act  of  March  8, 1897 ;  Act  of  1899,  and  Laws  1901, 
chap.  145.  Penalty  under  Act  of  1897  is  both  fine  and  im- 
prisonment.   Under  Act  of  1899,  penalty  might  be  either.    Re- 
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lievea  purchaser  in  suit  by  the  trust    Validity  of  act  sustained 
in  Smiley  v.  Kansas,  196  U.  S.,  see  ante.    §  68. 

Ketitucky, —  Constitution  prohibits  pooling  by  railroads.  Sec- 
tion 201  prohibits  trusts  and  monopolies,  section  198.  Ken- 
tucky Statutes,  §§  3915-3921.  Penalty,  fine  or  imprisonment, 
.or  both. 

Louisiana. —  Constitution  prohibits  trusts  and  monopolies, 
section  190.  Prohibited  by  act  approved  July  7,  1892,  Act  90. 
Punishment,  fine  or  imprisonment,  or  both. 

Maine.—  Laws  1904,  chap.  47,  §§  53  and  55. 

Maryland. —  Constitution  declares  "  that  monopolies  are 
odious,  contrary  to  the  spirit  of  a  free  government,  and  the 
principles  of  commence,  and  ought  not  to  be  suffered.'^  Declara- 
tion of  Rights,  section  41.    No  statute  up  to  1906. 

Massachusetts. —  Governed  by  the  rules  of  the  common  law. 
No  statute  up  to  1906. 

Michigan. —  Act  approved  June  23,  1899.  Laws,  chap.  255. 
Penalty,  fine  or  imprisonment,  or  both. 

Minnesota. —  Acts  approved  April  20,  1891;  April  8,  1893; 
Laws  1899,  chap.  359;  and  April  10,  1901,  chap.  194.  Penalty, 
fine  and  imprisonment. 

Mississippi. —  Laws  1900,  chap.  88,  approved  March  12,  1900. 
Penalty,  fine  or  imprisonment,  or  both. 

Missouri.— loLYTQ  1891,  chap.  143;  Bev.  Stat.  1899,  §§  8965- 
8977.     Relieves  purchaser  in  suit  by  the  trust.     See  anie.  §  69. 

Montana. —  Constitution,  art.  15,  §  20;  Penal  Code,  chap.  8, 
§§  321,  325. 

Nebraska. —  Elaborate  statute.  Laws  1897,  chap.  79.  Penalty, 
fine  only.     Relieves  purchaser  in  suit  by  the  trust. 

Nevada. —  Governed  by  the  rules  of  the  common  law.  No 
statute  up  to  1906. 

New  Hampshire. —  Governed  by  the  rules  of  the  common  law. 
No  statute  up  to  1906. 

New  Jersey. —  Governed  by  the  rules  of  the  common  law. 
No  statute  up  to  1906. 

New  Mexico. —  Governed  by  pro\ision8  of  Sherman  Act,  ip- 
provtHl  July  2,  1890.  Section  3  of  act  extends  its  provisionB  to 
the  Territories. 
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^ew  Yorlc, —  Laws  1899,  chap.  690,  prohibits  monopolies  in 
articles  of  common  use  and  contracts  in  restraint  of  trade.  See 
also  Penal  Code,  §  168. 

Laws  1899,  chap.  727,  prohibits  pools,  trusts,  and  conspiracies 
to  control  rates  of  transportation  by  foreign  corporations  and 
others  doing  business  in  the  State. 

North  Carolina. —  Laws  1899,  chap.  666,  ratified  March  8, 
1899.     Penalty,  forfeiture  of  $100  per  day. 

North  Dakota.—  Revised  Code  of  1899,  §§  7480-7484.  Vio- 
lation of  statute  declared  to  be  a  misdemeanor. 

0/iio.— Bates'  Annotated  Statutes,  1904,  §  4427. 

Oklahoma. —  Governed  by  the  Sherman  Act  and  by  the  Okla- 
homa statute.  Laws  1893,  chap.  17,  §  6140.  Became  a  State 
with  the  Indian  Territory,  June  14,  1906.  May  now  make  its 
own  laws. 

Oregon. —  Governed  by  the  rules  of  the  common  law.  No 
statute  up  to  1906. 

Pennsylvania. —  Governed  by  the  rules  of  the  common  law. 
No  statute  up  to  1906. 

Rhode  Island. —  Governed  by  the  rules  of  the  common  law. 
No  statute  up  to  1906. 

South  Carolina. —  Act  approved  Feb.  26,  1902,  chap.  1902, 
§§  2845,  2847.     Punishment,  fine  and  forfeiture. 

South  Dakota.—  Revised  Penal  Code,  1903,  §§  770-781. 

Tennessee. —  Acts  of  March  10,  1890;  March  30,  1891;  April 
30,  1897.  Penalty  under  last  act  made  fine  and  imprisonment, 
or  both. 

Texas.— ^eY.  Stat,  of  Texas,  1895,  art.  5313-5321a;  Laws 
1903,  chap.  94.  Acts  sustained  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28;  National  Cotton  Oil  Co.  v.  Texas,  197 
U.  S.  115. 

f/'/oA.— Prohibited  by  Constitution,  art.  12,  §  20;  also  by 
Utah  Rev.  Stat.,  1898,  §§  321  and  1758.     Penalty,  fine  only. 

Vermont. —  Governed  by  the  rules  of  the  common  law.  No 
statute  up  to  1906. 

Virginia. —  Governed  by  the  rules  of  the  common  law.    No 
statute  up  to  1906. 
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Washington. —  Prohibited  by  Constitntioii,  art.  12,  §  22; 
which  declares  that  trusts  and  monopolies  shall  never  be  allowed 
in  the  State.    No  statute  up  to  1906. 

West  Virginia. —  Governed  by  the  rules  of  the  common  law. 
No  statute  up  to  1906. 

Fwcofwifi— Laws  1893,  chap.  219;  Bev.  Stat.  1898,  §§  1747, 
e.  f.  g.  1791.  Liability  of  trust  confined  to  damages  to  injured 
party  and  injunction  to  dissolve  the  trust 

Wyoming. —  Constitution,  art.  10,  §  8,  prohibits  consolidations 
or  combinations  to  prevent  competition  or  control  prices  of 
products  in  any  manner. 

XI.     Telegbaph  Companies. 

§  6z.  As  to  Right  of  Eminent  Domain  —  Act  of  July  24, 
1866. —  Under  the  act  of  Congress,  passed  July  24,  1866 
(U.  S.  Eev.  Stat.,  §  5263  et  seq.)^  whereby  rights  are  con- 
ferred upon  telegraph  companies  to  construct  and  operate 
their  lines  through  and  along  and  over  the  public  domain^ 
military  or  postroads  and  navigable  waters  of  the  United 
States,  no  power  is  given  to  such  telegraph  companies  to 
enter  upon  private  property  without  the  consent  of  the 
owner.  Nor  does  the  statute  confer  upon  such  telegraph 
companies  the  right  of  eminent  domain.  (Western  Union 
Telegraph  Co.  v.  Pennsylvania  B.  R.  Cof,  195  U.  S.  540.) 

The  right  of  way  secured  by  a  railroad  company  is  prop- 
erty devoted  to  public  use.  It  is  a  public  highway,  and,  as 
such,  is  subject  to  State  and  Federal  control,  but  such  prop- 
erty is  deemed  to  be  private  to  the  extent  that  it  can  only  be 
taken  from  the  railroad  company  by  another  public  service 
corporation,  by  the  exercise  of  the  right  of  eminent  domain. 
The  statutes  of  the  State  of  New  Jersey  under  which  the  ap- 
pellant claimed  the  right  to  enter  upon  the  land  embraced  in 
the  right  of  way  of  the  respondent,  the  Pennsylvania  Rail- 
road Company,  did  not,  in  terms,  confer  the  right  of  eminent 
domain  upon  the  telegraph  company.  The  right  of  eminent 
domain  cannot  be  delegated,  and  the  lessee  of  the  corpora- 
tion cannot  exercise  the  power  of  condemnation  conferred 
by  the  Legislature  upon  the  lessor,  nor  does  the  Telegraph 
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Act  of  July  24,  1866  (U.  S.  Rev.  Stat.,  §  5263  et  seq.), 
confer  the  right  of  eminent  domain  upon  telegraph  com- 
panies, (  Western  Union  Telegraph  Co.  v.  Pennsylvania  B. 
E.  Co.,  195  TJ.  S.  594.) 

XII.  Safety  Appliance  Law. 
§  62.  Safety  Appliance  Law  —  Automatic  Couplers,  Dif- 
ferent Types  —  Liability  of  Carrier  to  Employee. — A  rail- 
road company  is  liahle  to  a  brakeman  in  its  employ,  who  sus- 
tains injury  by  reason  of  the  fact  that  defendant's  cars  were 
equipped  with  couplers  which  would  not  couple  auto- 
matically by  impact,  pursuant  to  the  provisions  of  the 
Safety  Appliance  Law  of  March  2,  1893.*  Plaintiff  was 
ordered  to  go  between  the  engine  and  dining  car  to  perform 
the  service  of  coupling.  Both  cars  were  equipped  respec- 
tively with  the  Janney  coupler  and  the  Miller  hook,  auto- 
matic couplers,  but  of  different  types.  Because  of  the 
difference  in  pattern  of  the  couplers  they  would  not  couple 
automatically  by  impact.  The  court  held  that  the  object  of 
the  statute  was  to  protect  the  lives  and  limbs  of  railroad 
employees  by  rendering  it  unnecessary  for  a  man,  in  order 
to  operate  the  couplers,  to  go  between  the  ends  of  the  car. 
The  legislative  intent  was  to  promote  the  public  welfare  and 
to  secure  safety  to  employees  and  passengers.  The  risk  of 
coupling  and  uncoupling  was  the  evil  sought  to  be  remedied, 
and  in  this  aspect  the  statute  was  remedial,  while  with  re- 
spect to  recovering  penalties,  the  statute  might  be  construed 
as  penal.  The  design  to  give  relief  was  more  dominant  than 
to  inflict  punishment.  (Johnson  v.  Southern  Pacific  Co., 
196  U.  S.  1.) 

§  63.  Safety  Appliance  Law  —  Penalties  —  Liability  of 
Carrier  for  Penalty. — A  car  loaded  with  coal  in  one  State 
to  be  delivered  to  a  consignee  in  another  State,  is  "  used  in 
moving  interstate  traffic  "  within  the  meaning  of  the  Safety 
Appliance  Law  (Act  approved  March  2,  1893,  chap.  196), 

*  For  text  of  the  Act,  see  Snyder's  Interstate  Commerce  Act,  page  — . 
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when  taken  by  the  carrier  from  the  place  of  loading,  al- 
though the  carrier  undertook  to  deliver  it  to  a  connecting 
carrier  within  the  same  State.  The  words  of  the  statute, 
^'  any  car,"  means  all  kinds  of  cars  running  on  the  rails,  in- 
cluding locomotives.  {Johnson  v.  Southern  Pacific  Co.,  196 
U.  S.  1.)  A  car  not  equipped  with  couplers  which  will  not 
couple  automatically  by  impact,  is  forbidden  to  be  used  by 
the  statute,  and  the  use  of  such  car  is  imlawful.  (District 
Court,  southern  district  Illinois,  ^larch  2,  1905.  United 
States  v.  Southern  By.  Co,,  135  Fed.  Kep.  122.) 

The  court  held  further  that  the  defense  interposed  should 
be  treated  as  similar  defenses  involving  the  question  of  intent 
imder  the  revenue  laws,  and  of  good  faith  under  statutes 
against  handling  adulterated  goods,  which  are  not  tenable 
in  prosecutions  to  recover  the  statutory  penalty.  It  appeared 
al§o  that  the  alleged  inspection  shown  by  defendant  was 
almost  farcical,  and  that  government  inspectors  foimd  many 
defective  appliances  in  a  number  of  cars.  Defendants  held 
liable.  {United  States  v.  Southern  Ry,  Co,,  135  Fed.  Kep. 
122.) 

The  case  cited  was  brought  by  the  United  States  under 
section  6  of  the  Safety  Appliance  Law  of  March  2,  1893,  to 
recover  a  penalty  of  $100  imposed  by  the  act  for  "each  and 
every  violation"  of  the  provisions  of  the  act.  The  defense 
interposed  was  that  if  the  car  had  been  originally  equipped 
with  the  coupling  device  required  by  law,  the  carrier  would 
not  be  liable  for  using  a  defective  appliance  if  it  had  exer- 
cised reasonable  care  and  diligence  to  discover  and  repair 
the  defect  before  placing  the  car  in  service.  Tho  court  held 
that  while  the  act  was  penal  in  its  nature  and  must  be  con- 
strued strictly,  such  construction  must  be  given  to  it  as  will 
fairlv  carry  out  the  leofislative  intent.  {Johnson  v.  Southern 
Pacific  Co.,  196  U.  S.  1.) 


CHAPTER  THREE. 


Legislation  of  1906,  Relating  to  Interstate  Commerce 
Containing  Text  of 

£MPLOTBSS'  LIABILITY  BILL;  FUSE  FOOD  BILL;  3ISAT  IN- 
SFECTION  BILL,  AND  HALL-MARK  OS  JEWELERS'  LIABIL- 
ITY BILL. 


In  addition  to  the  amendments  to  the  Interstate  Commerce 
Act,  and  to  the  Elkins  Act,  relating  to  carriers  engaged  in  in- 
terstate commerce,  the  first  session  of  the  Fifty-ninth  Congress 
enacted  the  Employers'  Liability  Bill,  giving  to  the  legal  rep- 
resentatives of  a  deceased  employee,  in  the  service  of  a  com- 
mon carrier,  a  cause  of  action  against  the  employer  for 
damages  for  injuries  resulting  in  the  death  of  the  employee, 
through  the  negligence  of  the  carrier. 

Other  important  legislation  was  enacted,  concerning  not 
only  the  great  transportation  companies  operating  the  high- 
ways of  the  nation,  but  relating  to  general  business  carried 
on  by  individuals,  firms,  and  corporations  employing  mil- 
lions of  capital  in  various  enterprises,  including  the  prepara- 
tion and  sale  of  food  products,  provisions,  and  dressed  meats, 
drugs,  medicines,  and  liquors,  and  in  the  manufacture  and 
sale  of  jewelry  and  merchandise  manufactured  from  gold 
and  silver  and  their  alloys.  The  legislation  with  regard  to 
meats  and  provisions,  drugs,  and  liquors  affects  the  public 
health,  and  the  object  sought  is  to  secure  pure  food.  The 
legislation  with  regard  to  merchandise  made  with  the  pre- 
cious metals  was  intended  to  make  honesty  compulsory  as  to 
the  true  value  of  the  articles  sold,  and  to  compel  their  true 
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weight  and  fineness  to  be  stamped  or  branded  thereon.  The 
warrant  for  these  laws,  it  is  claimed,  is  contained  in  the 
power  conferred  upon  Congress,  under  the  Constitution, 
to  regulate  commerce  among  the  States  and  with  foreign 
nations. 

This  legislation  is  embraced  in  four  statutes  as  follows : 

The  Employers^  Liability  Bill,  entitled  "An  Act  relating 
to  liability  of  common  carriers  in  the  District  of  Columbia 
and  Territories  and  common  carriers  engaged  in  commerce 
between  the  States  and  between  the  States  and  foreign 
nations  to  their  employees."     (Approved  June  11,  1906.) 

The  Pure  Food  Bill,  entitled  "An  Act  for  preventing  the 
manufacture,  sale,  or  transportation  of  adulterated  or  mis- 
branded  or  poisonous  or  deleterious  foods,  drugs,  medicines, 
and  liquors,  and  for  regulating  traffic  therein,  and  for  other 
purposes."     (Approved  June  30,  1906.) 

The  Meat  Inspection  Bill,  contained  in  the  bill  making  ap- 
propriations for  the  Department  of  Agriculture,  entitled  "An 
Act  making  appropriations  for  the  Department  of  Agriculture 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  himdred 
and  seven."     (Approved  June  30,  1906.) 

The  Ilall-Mark,  or  Jewelers'  Liability  Bill,  entitled  "An 
Act  forbidding  the  importation,  exportation,  or  carriage  in 
interstate  commerce  of  falsely  or  spuriously  stamped  arti- 
cles of  merchandise  made  of  gold  or  silver  or  their  alloys, 
and  for  other  purposes."     (Approved  June  13,  1906.) 

The  public  health  is  also  safeguarded  by  the  bill  extending 
the  powers  of  the  national  quarantine,  entitled  "An  Act  to 
further  protect  the  public  health,  and  make  more  effective 
tlie  national  quarantine."     (Approved  June  19,  1906.) 

Employers'  Liability  Bill. — One  feature  of  the  Employers' 
Liability  Bill  is,  that  it  creates  a  new  rule  of  evidence  with 


LIABILITY  OF  CAERIEE.  135 

regard  to  the  contributory  negligence  of  the  deceased  em- 
ployee, in  an  action  to  recover  damages  by  his  legal  repre- 
sentatives. The  statute,  section  2,  declares  that  *^the  fact 
that  the  employee  may  have  been  guilty  of  contributory  neg- 
ligence was  slight,  and  that  of  the  employer  was  gross  in 
comparison,  but  the  damages  shall  be  diminished  by  the 
proof  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employee.'*  The  disposition  of  all  damage  suits, 
where  negligence  is  shown  on  the  part  of  the  carrier,  rests 
solely  with  the  jury,  and  not  with  the  court.  The  statute 
makes  questions  as  to  negligence,  and  degree  of  contributory 
negligence,  questions  of  fact  for  the  jury  and  not  questions 
of  law  for  the  court.    The  statute  provides  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That 
every  common  carrier  engaged  in  trade  or  commerce  in  the 
District  of  Columbia,  or  in  any  Territory  of  the  United  States, 
or  between  the  several  States,  or  between  any  Territory  and 
another,  or  between  any  Territory  or  Territories  and  any  State 
or  States,  or  the  District  of  Columbia,  or  with  foreign  nations, 
or  between  the  District  of  Columbia  and  any  State  or  States 
or  foreign  nations,  shall  be  liable  to  any  of  its  employees,  or, 
in  the  case  of  his  death,  to  his  personal  representative  for  the 
benefit  of  his  widow  and  children,  if  any,  if  none,  then  for  his 
parents,  if  none,  then  for  his  next  of  kin  dependent  upon  him, 
for  all  damages  which  may  result  from  the  negligence  of  any 
of  its  officers,  agents,  or  employees,  or  by  reason  of  any  de- 
fect or  insufficiency  due  to  its  negligence  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed,  ways,  or  works. 

Sec.  2.. Employers*  Liability  Act  —  Contributory  Negli- 
gence.—  That  in  all  actions  hereafter  brought  against  any 
common  carriers  to  recover  damages  for  personal  injuries 
to  an  employee,  or  where  such  injuries  have  resulted 
in  his  death,  the  fact  that  the  employee  may  have  been 
guilty  of  contributory  negligence  shall  not  bar  a  recovery 
where  his  contributory  negligence  was  slight  and  that  of 
the  employer  was  gross  in  comparison,  but  the  damages 
jhall  be  diminished  by  the  jury  in  proportion  to  the  amount 
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of  negligence  attributable  to  such  employee.  All  questions 
of  negligence  and  contributory  negligence  shall  be  for 
the  jury. 

Sec.  3.  Employers'  Liability  Act  —  Contracts  with  Car- 
rier No  Bar. —  That  no  contract  of  employment,  insurance, 
relief  benefit,  or  indemnity  for  injury  or  death  entered  into 
by  or  on  behalf  of  any  employee,  nor  the  acceptance  of  any 
such  insurance,  relief  benefit,  or  indemnity  by  the  person 
entitled  thereto,  shall  constitute  any  bar  or  defense  to  any 
action  brought  to  recover  damages  for  personal  injuries 
to  or  death  of  such  employee:  Provided,  however.  That 
upon  the  trial  of  such  action  against  any  common  carrier 
the  defendant  may  set  off  therein  any  sum  it  has  con- 
tributed toward  any  such  insurance,  relief  benefit,  or  in- 
demnity that  may  have  been  paid  to  the  injured  employee, 
or,  in  case  of  his  death,  to  his  personal  representative. 

Sec.  4.  Employers'  Liability  Act  —  Statute  of  Limita- 
tions.—That  no  action  shall  be  maintained  under  this  Act, 
unless  commenced  within  one  year  from  the  time  the  cause 
of  action  accrued. 

Sec.  5.  Employers'  Liability  Act  —  Duty  of  Carrier  under 
Safety  Appliance  Law  Not  Impaired. —  That  nothing  in 
this  Act  shall  be  held  to  limit  the  duty  of  common  carriers 
by  railroads  or  impair  the  rights  of  their  employees  under 
the  safety-appliance  Act  of  March  second,  eighteen  hundred 
and  ninety-three,  as  amended  April  first,  eighteen  hundred 
and  niftety-six,  and  March  second,  nineteen  hundred  and 
three. 

Approved,  June  11,  1906. 

The  Pure  Food  Bill.— The  provisions  of  the  Pure  Food 
Bill  relates  to  manufacture,  sale,  or  transportation  of 
adulterated  or  misbranded  or  poisonous  or  deleterious  foods, 
drugs,  medicines,  and  liquors.  The  text  of  the  statute  is  as 
follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That 
it  shall  be  unlawful  for  any  person  to  manufacture  within  any. 
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Territory  or  the  District  of  Columbia  any  article  of  food  or 
drug  which  is  adulterated  or  misbranded,  within  the  meaning 
of  this  Act ;  and  any  person  who  shall  violate  any  of  the  pro- 
visions of  this  section  shall  be  guilty  of  a  misdemeanor,  and 
for  each  offense  shall,  upon  conviction  thereof,  be  fined  not  to 
exceed  five  hundred  dollars  or  shall  be  sentenced  to  one  year's 
imprisonment,  or  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court,  and  for  each  subsequent  offense  and  con- 
viction thereof  shall  be  fined  not  less  than  one  thousand  dollars 
or  sentenced  to  one  year's  imprisonment,  or  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

Sec.  2.  Pure  Food  Bill  —  Adulterated  and  Misbranded 
Articles  Forbidden. —  That  the  introduction  into  any  State 
or  Territory  or  the  District  of  Columbia  from  any  other  State 
or  Territory  or  the  District  of  Columbia,  or  from  any  foreign 
country,  or  shipment  to  any  foreign  country  of  any  article 
of  food  or  drugs  which  is  adulterated  or  misbranded,  within 
the  meaning  of  this  Act,  is  hereby  prohibited;  and  any 
person  who  shall  ship  or  deliver  for  shipment  from  any 
State  or  Territory  or  the  District  of  Columbia  to  any  other 
State  or  Territory  or  the  District  of  Columbia,  or  to  a 
foreign  country,  or  who  shall  receive  in  any  State  or  Terri- 
tory or  the  District  of  Columbia  from  any  other  State  or 
Territory  or  the  District  of  Columbia,  or  foreign  country, 
and  having  so  received,  shall  deliver,  in  original  unbroken 
packages,  for  pay  or  otherwise,  or  offer  to  deliver  to  any 
other  person,  any  such  article  so  adulterated  or  misbranded 
within  the  meaning  of  this  Act,  or  any  person  who  shall 
sell  or  offer  for  sale  in  the  District  of  Columbia  or  the 
Territories  of  the  United  States  any  such  adulterated  or 
misbranded  foods  or  drugs,  or  export  or  offer  to  export 
the  same  to  any  foreign  country,  shall  be  guilty  of  a  mis- 
demeanor, and  for  such  offense  be  fined  not  exceeding  two 
hundred  dollars  for  the  first  offense,  and  upon  conviction 
for  each  subsequent  offense  not  exceeding  three  hundred 
dollars  or  be  imprisoned  not  exceeding  one  year,  or  both, 
in  the  discretion  of  the  court:  Provided,  That  no  arti- 
cle shall  be  deemed  misbranded  or  adulterated  within  the 
provisions  of  this  Act  when  intended  for  export  to  any 
foreign  country  and  prepared  or  packed  according  to  the 
specifications  or  directions  of  the  foreign  purchaser  when  no 
substance  is  used  in  the  preparation  or  packing  thereof 
in  conflict  with  the  laws  of  the  foreign  country  to  which 
said  article  is  intended  to  be  shipped;  but  if  said  article 
shall  be  in  fact  sold  or  offered  for  sale  for  domestic  use 
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or  consumption,  then  this  proviso  shall  not  exempt  said 
article  from  the  operation  of  any  of  the  other  provisions  of 
this  Act. 

Sec.  3.  Pure  Food  Bill — Uniform  Regulations. —  That 
the  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture, 
and  the  Secretary  of  Commerce  and  Labor  shall  make 
uniform  rules  and  regulations  for  carrying  out  the  pro- 
visions of  this  Act,  including  the  collection  and  examina- 
tion of  specimens  of  foods  and  drugs  manufactured  or 
offered  for  sale  in  the  District  of  Columbia,  or  in  any  Terri- 
tory of  the  United  States,  or  which  shall  be  offered  for 
sale  in  unbroken  packages  in  any  State  other  than  that  in 
which  they  shall  have  been  respectively  manufactured  or 
produced,  or  which  shall  be  received  from  any  foreign 
country,  or  intended  for  shipment  to  any  foreign  country, 
or  which  may  be  submitted  for  examination  by  the  chief 
health,  food,  or  drug  officer  of  any  State,  Territory,  or  the 
District  of  Columbia,  or  at  any  domestic  or  foreign  port 
through  which  such  product  is  offered  for  interstate  com- 
merce, or  for  export  or  import  between  the  United  States 
and  any  foreign  port  or  country. 

Sec.  4.  Pure  Food  Bill  —  Examination  of  Specimens. — 

That  the  examinations  of  specimens  of  foods  and  drugs 
shall  be  made  in  the  Bureau  of  Chemistry  of  the  Depart- 
ment of  Agriculture,  or  under  the  direction  and  super- 
vision of  such  Bureau,  for  the  purpose  of  deterinining  from 
such  examinations  whether  such  articles  are  adulterated 
or  misbranded  within  the  meaning  of  this  Act;  and  if  it 
shall  appear  from  any  such  examination  that  any  of  such 
specimens  is  adulterated  or  misbranded  within  the  meaning 
of  this  Act,  the  Secretary  of  Agriculture  shall  cause  notice 
thereof  to  be  given  to  the  party  from  whom  such  sample 
was  obtained.  Any  party  so  notified  shall  be  g^ven  an 
opportunity  to  be  heard,  under  such  rules  and  regulations 
as  may  be  prescribed  as  aforesaid,  and  if  it  appears  that  any 
of  the  provisions  of  this  Act  have  been  violated  by  such 
party,  then  the  Secretary  of  Agriculture  shall  at  once 
certify  the  facts  to  the  proper  United  States  district  attor- 
ney, with  a  copy  of  the  results  of  the  analysis  or  the  ex- 
amination of  such  article  duly  authenticated  by  the  analyst 
or  officer  making  such  examination,  under  the  oath  of  such 
officer.  After  judgment  of  the  court,  notice  shall  be  given 
by  the  publication  in  such  manner  as  may  be  prescribed 
by  the  rules  and  regulations  aforesaid. 
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Sec.  5.  Pure  Food  Bill— Offenders  How  Punished.— 

That  it  shall  be  the  duty  of  each  district  attorney  to  whom 
the  Secretary  of  Agriculture  shall  report  any  violation  of 
this  Act,  or  to  whom  any  health  or  food  or  drug  officer  or 
agent  of  any  State,  Territory,  or  the  District  of  Columbia 
shall  present  satisfactory  evidence  of  any  such  violation, 
to  cause  appropriate  proceedings  to  be  commenced  and 
prosecuted  in  the  proper  courts  of  the  United  States,  with- 
out delay,  for  the  enforcement  of  the  penalties  as  in  such 
case  herein  provided. 

Sec.  6.  Pure  Food  Bill — Definitions. —  That  the  term 
"  drug,"  as  used  in  this  Act,  shall  include  all  medicines 
and  preparations  recognized  in  the  United  States  Pharma- 
copoeia or  National  Formulary  for  internal  or  external  use, 
and  any  substance  or  mixture  of  substances  intended  to  be 
used  for  the  cure,  mitigation,  or  prevention  of  disease  of 
either  man  or  other  animals.  The  term  "  food,"  as  used 
herein,  shall  include  all  articles  used  for  food,  drink,  con- 
fectionery, or  condiment  by  man  or  other  animals,  whether 
simple,  mixed,  or  compound. 

Sec.  7.  Pure  Food  Bill  —  Adulteration  Defined.— That 
for  the  purposes  of  this  Act  an  article  shall  be  deemed  to 
be  adulterated: 

In  case  of  drugs: 

First.  If,  when  a  drug  is  sold  under  or  by  a  name  recog- 
nized in  the  United  States  Pharmacopoeia  or  National 
Formulary,  it  differs  from  the  standard  of  strength,  quality, 
or  purity,  as  determined  by  the  test  laid  down  in  the  United 
States  Pharmacopoeia  or  National  Formulary  official  at 
the  time  of  investigation:  Provided,  That  no  drug 
defined  in  the  United  States  Pharmacopoeia  or  National 
Formulary  shall  be  deemed  to  be  adulterated  under  this 
provision  if  the  standard  of  strength,  quality,  or  purity  be 
plainly  stated  upon  the  bottle,  box,  or  other  container 
thereof  although  the  standard  may  differ  from  that  deter- 
mined by  the  test  laid  down  in  the  United  States  Pharma- 
copoeia or  National  Formulary. 

Second.  If  its  strength  or  purity  fall  below  the  professed 
standard  or  quality  under  w^ich  it  is  sold. 

In  the  case  of  confectionery: 

If  it  contain  terra  alba,  barytes,  talc,  chrome  yellow,  or 
other  mineral  substance  or  poisonous  color  or  flavor,  or 
other  ingredient  deleterious  or  detrimental  to  health,  or 
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any  vinous,  malt  or  spirituous  liquor  or  compound  or  nar- 
cotic drug. 

In  the  case  of  food: 

First.  If  any  substance  has  been  mixed  and  packed  with 
it  so  as  to  reduce  or  lower  or  injuriously  affect  its  quality 
or  strength. 

Second.  If  any  substance  has  been  substituted  wholly 
or  in  part  for  the  article. 

Third.  If  any  valuable  constituent  of  the  article  has  been 
wholly  or  in  part  abstracted. 

Fourth.  If  it  be  mixed,  colored,  powdered,  coated,  or 
stained  in  a  manner  whereby  damage  or  inferiority  is 
concealed. 

Fifth.  If  it  contain  any  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  such  article  in- 
jurious to  health:  Provided,  That  when  in  the  preparation 
of  food  products  for  shipment  they  are  preserved  by  any 
external  application  applied  in  such  manner  that  the  preser- 
vative is  necessarily  removed  mechanically,  or  by  macera- 
tion in  w(ater,  or  otherwise,  and  directions  for  the  removal 
of  said  preservative  shall  be  printed  on  the  covering  or  the 
package,  the  provisions  of  this  Act  shall  be  construed  as 
applying  only  when  said  products  are  ready  for  consump- 
tion. 

Sixth.  If  it  consists  in  whole  or  in  part  of  a  filthy,  decom- 
posed, or  putrid  animal  or  vegetable  substance,  or  any 
portion  of  an  animal  unfit  for  food,  whether  manufactured 
or  not,  or  if  it  is  the  product  of  a  diseased  animal,  or  one 
that  has  died  otherwise  than  by  slaughter. 

Sec.  8.  Pure  Food  Bill  — Tferm  Misbrandcd  Defined.— 

That  the  term  "  misbranded,"  as  used  herein,  shall  apply  to 
all  drugs,  or  articles  of  food,  or  articles  which  enter  into 
the  composition  of  food,  the  package  or  label  of  which  shall 
bear  any  statement,  design,  or  device  regarding  such  article, 
or  the  ingredients  or  substances  contained  therein  which 
shall  be  false  or  misleading  in  any  particular,  and  to  any 
food  or  drug  product  which  is  falsely  branded  as  to  the 
State,  Territory,  or  country  in  which  it  is  manufactured 
or  produced. 

That  for  the  purposes  of  this  Act  an  article  shall  also  be 
deemed  to  be  misbranded. 

In  case  of  drugs: 

First.  If  it  be  an  imitation  of  or  offered  for  sale  under 
the  name  of  another  article. 

Second.  If  the  contents  of  the  package  as  originally  put 
jUp  shall  have  been  removed,  in  whole  or  in  part,  and  other 
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contents  shall  ahve  been  placed  in  such  package,  or  if 
the  package  fail  to  bear  a  statement  on  the  label  of  the 
quantity  or  proportion  of  any  alcohol,  morphine,  opium, 
cocaine,  heroin,  alpha  or  beta  eucaine,  chloroform,  cannabis 
indica,  chloral  hydrate,  or  acetanilide,  or  any  derivative  or 
preparation  of  any  such  substances  contained  therein. 

In  the  case  of  food : 

First.  If  it  be  an  imitation  of  or  offered  for  sale  under  the 
distinctive  name  of  another  article. 

Second.  If  it  be  labeled  or  branded  so  as  to  deceive  or 
mislead  the  purchaser,  or  purport  to  be  a  foreign  product 
when  not  so,  or  if  the  contents  of  the  package  as  originally 
put  up  shall  have  been  removed  in  whole  or  in  part  and  other 
contents  shall  have  been  placed  in  such  package,  or  if  it 
fail  to  bear  a  statement  on  the  label  of  the  quantity  or  pro- 
portion of  any  morphine,  opium,  cocaine,  heroin,  alpha  or 
beta  eucane,  chloroform,  cannabis  indica,  chloral  hydrate, 
or  acetanilide,  or  any  derivative  or  preparation  of  any  of 
such  substances  contained  therein. 

Third.  If  in  package  form,  and  the  contents  are  stated  in 
terms  of  weight  or  measure,  they  are  not  plainly  and  cor- 
rectly stated  on  the  outside  of  the  package. 

Fourth.  If  the  package  containing  it  or  its  label  shall 
bear  any  statement,  design,  or  device  regarding  the  in- 
gredients or  the  substances  contained  therein,  which  state- 
ment, design,  or  device  shall  be  false  or  misleading  in  any 
particular:  Provided,  That  an  article  of  food  which  does 
not  contain  any  added  poisonous  or  deleterious  ingredients 
shall  not  be  deemed  to  be  adulterated  or  misbranded  in 
the  following  cases: 

First.  In  the  case  of  mixtures  or  compounds  which  may 
be  now  or  from  time  to  time  hereafter  known  as  articles 
of  food,  under  their  own  distinctive  names,  and  not  an  imita- 
tion of  or  offered  for  sale  under  the  distinctive  name  of 
another  article,  if  the  name  be  accompanied  on  the  same 
label  or  brand  with  a  statement  of  the  place  where  said 
article  has  been  manufactured  or  produced. 

Second.  In  the  case  of  articles  labeled,  branded,  or  tagged 
so  as  to  plainly  indicate  that  they  are  compounds,  imitations, 
or  blends,  and  the  word  "  compound,"  "  imitation,"  or 
"  blend,"  as  the  case  may  be,  is  plainly  stated  on  the  package 
in  which  it  is  offered  for  sale:  Provided,  That  the  term 
blend  as  used  herein  shall  be  construed  to  mean  a  mixture 
of  like  substances,  not  excluding  harmless  coloring  or 
flavoring  ingredients  used  for  the  purpose  of  coloring  and 
flavoring    only:    And    provided    further,    That    nothing    in 
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this  Act  shall  be  construed  as  requiring  or  compelling 
proprietors  or  manufacturers  of  proprietory  foods  which 
contain  no  unwholesome  added  ingredient  to  disclose  their 
trade  formulas,  except  in  so  far  as  the  provisions  of  this 
Act  may  require  to  secure  freedom  from  adulteration  or 
misbranding. 

Sec.  9.  Pure  Food  Bill  —  Defense  Dealer  May  Impose. — 

That  no  dealer  shall  be  prosecuted  under  the  provisions 
of  this  Act  when  he  can  establish  a  guaranty  signed  by  the 
wholesaler,  jobber,  manufacturer,  or  other  party  residing 
in  the  United  States,  from  whom  he  purchases  such  articles, 
to  the  effect  that  the  same  is  not  adulterated  or  misbranded 
within  the  meaning  of  this  Act,  designating  it.  Said  guar- 
anty, to  afford  protection,  shall  contain  the  name  and 
address  of  the  party  or  parties  making  the  sale  of  such  arti- 
cles to  such  dealer,  and  in  such  case  said  party  or  parties 
shall  be  amenable  to  the  prosecutions,  fines,  and  other 
penalties  which  would  attach,  in  due  course,  to  the  dealer 
under  the  provisions  of  this  Act. 

Sec.  ID.  Pure  Food  Bill  —  Venue  of  Proceedings  in  Rem. 

— That  any  article  of  food,  drug,  or  liquor  that  is  adul- 
terated or  misbranded  within  the  meaning  of  this  Act,  and 
is  being  transported  from  one  State,  Territory,  District,  or 
insular  possession  to  another  for  sale,  or,  having  been 
transported,  remains  unloaded,  unsold,  or  in  original  un- 
broken packages,  or  if  it  be  sold  or  offered  for  sale  in  the 
District  of  Columbia  or  the  Territories,  or  insular  posses- 
sions of  the  United  States,  or  if  it  be  imported  from  a  foreign 
country  for  sale,  or  if  it  is  intended  for  export  to  a  foreign 
country,  shall  be  liable  to  be  proceeded  against  in  any  dis- 
trict court  of  the  United  States  within  the  district  where  the 
same  is  found,  and  seized  for  confiscation  by  a  process  of 
libel  for  condemnation.  And  if  such  article  is  condemned 
as  being  adulterated  or  misbranded,  or  of  a  poisonous  or 
deleterious  character,  within  the  meaning  of  this  Act,  the 
same  shall  be  disposed  of  by  destruction  or  sale,  as  the  said 
court  may  direct,  and  the  proceeds  thereof,  if  sold,  less 
the  legal  costs  and  charges,  shall  be  paid  into  the  Treasury' 
of  the  United  States,  but  such  goods  shall  not  be  sold  in 
any  jurisdiction  contrary  to  the  provisions  of  this  Act  or 
the  laws  of  that  jurisdiction:  Provided,  hozvever.  That 
upon  the  payment  of  the  costs  of  such  libel  proceedings 
and  the  execution  and  delivery  of  a  good  and  sufficient  bond 
to  the  effect  that  such  articles  shall  not  be  sold  or  other- 
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wise  disposed  of  contrary  to  the  provisions  of  this  Act,  or 
the  laws  of  any  State,  Territory,  District,  or  insular  pos- 
session, the  court  may  by  order  direct  that  such  articles 
be  delivered  to  the  owner  thereof.  The  procedings  of 
such  libel  cases  shall  conform,  as  near  as  may  be,  to  the 
proceedings  in  admiralty,  except  that  either  party  may 
demand  trial  by  jury  of  any  issue  of  fact  joined  in  any 
such  case,  and  all  such  proceedings  shall  be  at  the  suit  of 
and  in  the  name  of  the  United  States. 

Sec.  II.  Pure  Food  Bill  —  Samples  of  Imports  —  Con- 
fiscation.—  The  Secretary  of  the  Treasury  shall  deliver  to 
the  Secretary  of  Agriculture,  upon  his  request  from  time 
to  time,  samples  of  foods  and  drugs  which  are  being  im- 
ported into  the  United  States  or  offered  for  import,  giving 
notice  thereof  to  the  owner  or  consignee,  who  may  appear 
before  the  Secretary  of  Agriculture,  and  have  the  right 
to  introduce  testimony,  and  if  it  appear  from  the  examina- 
tion of  such  samples  that  any  article  of  food  or  drug  offered 
to  be  imported  into  the  United  States  is  adulterated  or 
misbranded  within  the  meaning  of  this  Act,  or  is  otherwise 
dangerous  to  the  health  of  the  people  of  the  United  States, 
or  is  of  a  kind  forbidden  entry  into,  or  forbidden  to  be  sold 
or  restricted  in  sale  in  the  country  in  which  it  is  made 
or  from  which  it  is  exported,  or  is  otherwise  falsely  labeled 
in  any  respect,  the  said  article  shall  be  refused  admission, 
and  the  Secretary  of  the  Treasury  shall  refuse  delivery  to 
the  consignee  and  shall  cause  the  destruction  of  any  goods 
refused  delivery  which  shall  not  be  exported  by  the  con- 
signee within  three  months  from  the  date  of  notice  of  such 
refusal  under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe:  Provided,  That  the  Secretary  of 
the  Treasury  may  deliver  to  the  consignee  such  goods 
pending  examination  and  decision  in  the  matter  on  execu- 
tion of  a  penal  bond  for  the  amount  of  the  full  invoice 
value  of  such  goods,  together  with  duty  thereon,  and  on 
refusal  to  return  such  goods  for  any  cause  to  the  custody 
of  the  Secretary  of  the  Treasury,  when  demanded,  for  the 
purpose  of  excluding  them  from  the  country, or  for  any  other 
purpose,  said  consignee  shall  forfeit  the  full  amount  of 
the  bond:  And  provided  further,  That  all  charges  for 
storage,  cartage,  and  labor  on  goods  which  are  refused 
admission  or  delivery  shall  be  paid  by  the  owner  or  con- 
signee, and  in  default  of  such  payment  shall  constitute  a 
lien  against  any  future  importation  made  by  such  owner 
or  consignee. 
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Sec.  12.  Pure  Pood  Bill — Definitions  —  Construction  of 
Act. —  That  the  term  "  Territory  "  as  used  in  this  Act  shall 
include  the  insular  possessions  of  the  United  States.  The 
word  "  person  "  as  used  in  this  Act  shall  be  construed  to 
import  both  the  plural  and  the  singular,  as  the  case  de- 
mands, and  shall  include  corporations,  companies,  societies 
and  associations.  When  construing  and  enforcing  the  pro- 
visions of  this  Act,  the  act,  omission,  or  failure  of  any 
officer,  agent,  or  other  person  acting  for  or  employed  by 
any  corporation,  company,  society,  or  association,  within 
the  scope  of  his  employment  or  office,  shall  in  every  case 
be  also  deemed  to  be  the  act,  omission,  or  failure  of  such 
corporation,  company,  society,  or  association  as  well  as 
that  of  the  person. 

Sec.  13.  Pure  Food  Bill  — When  Act  takes  Effect.— That 
this  Act  shall  be  in  force  and  effect  from  and  after  the  first 
day  of  January,  nineteen  hundred  and  seven. 

Approved    June  30,  1906. 

Meat  Inspection  Bill. —  As  a  supplement  to  the  legislation 
embraced  in  the  Pure  Food  Bill,  and  in  order  to  secure  the 
inspection  of  dressed  meats  and  meat  food  products,  in  order 
to  prevent  the  use  in  interstate  commerce,  of  such  articles 
which  are  unsound,  unhealthful,  unwholesome  or  otherwise 
unfit  for  human  food,  the  Agricultural  Appropriation  Bill  for 
the  fiscal  year  ending  June  30,  1907,  approved  June  30,  1906, 
contains  the  following  provisions  in  the  part  of  the  bill  re- 
lating to  th^  Bureau  of  Animal  Industry : 

Secretary  of  Agriculture  May  Appoint  Inspectors. —  That 
for  the  purpose  of  preventing  the  use  in  interstate  or  foreign 
commerce,  as  hereinafter  provided,  of  meat  and  meat  food 
products  which  are  unsound,  unhealthful,  unwholesome,  or 
otherwise  unfit  for  human  food,  the  Secretary  of  Agricul- 
ture, at  his  discretion,  may  cause  to  be  made,  by  inspectors 
appointed  for  that  purpose,  an  examination  and  inspection 
of  all  cattle,  sheep,  swine,  and  goats  before  they  shall  be  al- 
lowed to  enter  into  any  slaughtering,  packing,  meat-canning, 
rendering,  or  similar  establishment,  in  which  they  are  to 
be  slaughtered  and  the  meat  and  meat  food  products  thereof 
are  to  be  used  in  interstate  or  foreign  commerce ;  and  all 
cattle,  swine,  sheep,  and  goats  found  on  such  inspection  to 
show  symptoms  of  disease  shall  be  set  apart  and  slaughtered 
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separately  from  all  other  cattle,  sheep,  swine,  or  goats,  and 
when  so  slaughtered  the  carcasses  of  said  cattle,  sheep, 
swine,  or  goats  shall  be  subject  to  a  careful  examination  and 
inspection,  all  as  provided  by  the  rules  and  regulations  to 
be  prescribed  by  the  Secretary  of  Agriculture  as  herein  pro- 
vided for. 

Duty  of  Inspectors. —  That  for  the  purposes  hereinbefore 
set  forth  the  Secretary  of  Agriculture  shall  cause  to  be  made 
by  inspectors  appointed  for  that  purpose,  as  hereinafer  pro- 
vided, a  post-mortem  examination  and  inspection  of  the  car- 
casses and  parts  thereof  of  all  cattle,  sheep,  swine,  and  goats 
to  be  prepared  for  human  consumption  at  any  slaughtering, 
meat-canning,  salting,  packing,  rendering,  or  similar  esta- 
blishment in  any  State,  Territory,  or  the  District  of  Colum- 
bia for  transportation  or  sale  as  articles  of  interstate  or 
foreign  commerce;  and  the  carcasses  and  parts  thereof  of  all 
such  animals  found  to  be  sound,  healthful,  wholesome,  and 
fit  for  human  food  shall  be  marked,  stamped,  tagged,  or 
labeled  as  "  Inspected  and  passed;"  and  said  inspectors  shall 
label,  mark,  stamp,  or  tag  as  "  Inspected  and  condemned,"  all 
carcasses  and  parts  thereof  of  animals  found  to  be  unsound, 
unhealthful,  unwholesome,  or  otherwise  unfit  for  human 
food ;  and  all  carcasses  and  parts  thereof  thus  inspected  and 
condemned  shall  be  destroyed  for  food  purposes  by  the  said 
establishment  in  the  presence  of  an  inspector,  and  the  Secre- 
tary of  Agriculture  may  remove  inspectors  from  any  such 
establishment  which  fails  to  so  destroy  any  such  condemned 
carcass  or  part  thereof,  and  said  inspectors,  after  said  first 
inspection  shall,  when  they  deem  it  necessary,  reinspect  said 
carcasses  or  parts  thereof  to  determinewhether  since  the  first 
inspection  the  same  have  become  unsound,  unhealthful,  un- 
wholesome, or  in  any  way  unfit  for  human  food,  and  if  any 
carcass  or  any  part  thereof  shall,  upon  examination  and  in- 
spection subsequent  to  the  first  examination  and  inspection, 
be  found  to  be  unsound,  unhealthful,  unwholesome,  or  other- 
wise unfit  for  human  food,  it  shall  be  destroyed  for  food 
purposes  by  the  said  establishment  in  the  presence  of  an  in- 
spector, and  the  Secretary  of  Agriculture  may  remove  in- 
spectors from  any  establishment  which  fails  to  so  destroy 
any  such  condemned  carcass  or  part  thereof. 

The  foreging  provisions  shall  apply  to  all  carcasses  or 
parts  of  carcasses  of  cattle,  sheep,  swine,  and  goats,  or  the 
meat  or  meat  products  thereof  which  may  be  brought  into 
any  slaughtering,  meat-canning,  salting,  packing,  rendering, 
or  similar  establishment,  and  such  examination  and  inspec- 
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tion  shall  be  had  before  the  said  carcasses  or  parts  thereof 
shall  be  allowed  to  enter  into  any  department  wherein  the 
same  are  to  be  treated  and  prepared  for  meat  food  products; 
and  the  foregoing  provisions  shall  also  apply  to  all  such  pro- 
ducts which,  after  having  been  issued  from  any  slaughter- 
ing, meat-canning,  salting,  packing,  rendering,  or  similar 
establishment,  shall  be  returned  to  the  same  or  to  any 
similar  establishment  where  such  inspection  is  maintained. 

Access  to  Establishments^ — Marks,  Tags,  Stamps,  and 
Labels. —  That  for  the  purposes  hereinbefore  set  forth  the 
Secretary  of  Agriculture  shall  cause  to  be  made  by  in- 
spectors appointed  for  that  purpose  an  examination  and 
inspection  of  all  meat  food  products  prepared  for  interestate 
or  foreign  commerce  in  any  slaughtering,  meat-canning,  salt- 
ing, packing,  rendering,  or  similar  establishment,  and  for  the 
purposes  of  any  examination  and  inspection  said  inspectors 
shall  have  access  at  all  times,  by  day  or  night,  whether  the 
establishment  be  operated  or  not,  to  every  part  of  said 
establishment;  and  said  inspectors  shall  mark,  stamp,  tag, 
or  label  as  "  Inspected  and  passed  "  all  such  products  found 
to  be  sound,  healthful,  and  wholesome,  and  which  contain 
no  dyes,  chemicals,  preservatives,  or  ingredients  which  ren- 
der such  meat  or  meat  food  products  unsound,  unhealthful, 
unwholesome,  or  unfit  for  human  food ;  and  said  inspectors 
shall  label,  mark,  stamp,  or  tag  as  "  Inspected  and  con- 
demned "  all  such  products  found  unsound,  unhealthful,  and 
unwholesome,  or  which  contain  dyes,  chemicals,  preserva- 
tives, or  ingredients  which  render  such  meat  or  meat  food 
products  unsound,  unhealthful,  unwholesome,  or  unfit  for 
human  food,  and  all  such  condemned  meat  food  products 
shall  be  destroyed  for  food  purposes,  as  hereinbefore  pro- 
vided, and  the  Secretary  of  Agriculture  may  remove  in- 
spectors from  any  establishment  which  fails  to  so  destroy 
such  condemned  meat  food  products:  Provided,  That,  sub- 
ject to  the  rules  and  regulations  of  the  Secretary  of  Agri- 
culture, the  provisions  hereof  in  regard  to  preservatives 
shall  not  apply  to  meat  food  products  for  export  to  any 
foreign  country  and  which  are  prepared  or  packed  accord- 
ing to  the  specifications  or  directions  of  the  foreign  pur- 
chaser, when  no  substance  is  used  in  the  preparation  or 
packing  thereof  in  conflict  with  the  laws  of  the  foreign  coun- 
try to  which  said  article  is  to  be  exported ;  but  if  said  article 
shall  be  in  fact  sold  or  offered  for  sale  for  domestic  use  or 
consumption  then  this  proviso  shall  not  exempt  said  article 
from  the  operation  of  all  the  other  provisions  of  this  Act. 


LABELS EXPEKT   INSPECTOKS.  147 

Label  to  be  Attached. —  That  when  any  meat  or  meat 
food  product  prepared  for  interstate  or  foreign  commerce 
which  has  been  inspected  as  hereinbefore  provided  and 
marked  **  Inspected  and  passed  "  shall  be  placed  or  packed 
in  any  can,  pot,  tin,  canvas,  or  other  receptacle  or  covering 
in  any  establishment  where  inspection  under  the  provisions 
of  this  Act  is  maintained,  the  person,  firm,  or  corporation 
preparing  said  product  shall  cause  a  label  to  be  attached  to 
said  can,  pot,  tin,  canvas,  or  other  receptacle  or  covering, 
under  the  supervision  of  an  inspector,  which  label  shall  state 
that  the  contents  thereof  have  been  *'  Inspected  and  passed  " 
under  the  provisions  of  this  Act ;  and  no  inspection  and  ex- 
amination of  meat  or  meat  food  products  deposited  or  in- 
closed in  cans,  tins,  pots,  canvas,  or  other  receptacle  or  cov- 
ering in  any  establishment  where  inspection  under  the  pro- 
visions of  this  Act  is  maintained  shall  be  deemed  to  be  com- 
plete until  such  meat  or  meat  food  products  have  been 
sealed  or  inclosed  in  said  can,  tin,  pot,  canvas,  or  other 
receptacle  or  covering  under  the  supervision  of  an  inspector, 
and  no  such  meat  or  meat  food  products  shall  be  sold  or 
offered  for  sale  by  any  person,  firm,  or  corporation  in  inter- 
state or  foreign  commerce  under  any  false  or  deceptive 
name;  but  established  trade  name  or  names  which  are 
usual  to  such  products  and  which  are  not  false  and  deceptive 
and  which  shall  be  approved  by  the  Secretary  of  Agriculture 
are  permitted. 

Experts  In  Sanitation  —  Packing  Establishments. —  The 

Secretary  of  Agriculture  shall  cause  to  be  made,  by  experts 
in  sanitation  or  by  other  competent  inspectors,  such  inspec- 
tion of  all  slaughtering,  meat  canning,  salting,  packing,  ren- 
dering, or  similar  establishments  in  which  cattle,  sheep, 
swine,  and  goats  are  slaughtered  and  the  meat  and  meat 
food  products  thereof  are  prepared  for  interstate  or  foreign 
commerce  as  may  be  necessary  to  inform  himself  concerning 
the  sanitary  conditions  of  the  same,  and  to  prescribe  the 
rules  and  regulations  of  sanitation  under  which  such  esta- 
blishments shall  be  maintained ;  and  where  the  sanitary  con- 
ditions of  any  such  establishment  are  such  that  the  meat  or 
meat  food  products  are  rendered  unclean,  unsound,  un- 
healthful,  unwholesome,  or  otherwise  unfit  for  human  food, 
he  shall  refuse  to  allow  said  meat  or  meat  food  products  to 
be  labeled,  marked,  stamped,  or  tagged  as  "  inspected  and 
passed." 

That  the  Secretary  of  Agriculture  shall  cause  an  examina- 
tion and  inspection  of  all  cattle,  sheep,  swine,  and  goats, 
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and  th<;  food  products  thereof,  slaughtered  and  prepared  in 
the  establishments  hereinbefore  described  for  the  purposes 
of  interstate  or  foreign  commerce  to  be  made  during  the 
nighttime  as  well  as  during  the  daytime  when  the  slaughter- 
ing of  said  cattle,  sheep,  swine,  and  goats,  or  the  preparation 
of  said  food  products  is  conducted  during  the  nighttime. 

Uninspected  Meat  Foods  Prohibited. —  That  on  and  after 
October  first,  nineteen  hundred  and  six,  no  person,  firm,  or 
corporation  shall  transport  or  oflfer  for  transportation,  and 
no  carrier  of  interstate  or  foreign  commerce  shall  transport 
or  receive  for  transportation  from  one  State  or  Territory  or 
the  District  of  Columbia  to  any  other  State  or  Territory  or 
the  District  of  Columbia,  or  to  any  place  under  the  jurisdic- 
tion of  the  United  States,  or  to  any  foreign  country,  any  car- 
casses or  parts  thereof,  meat,  or  meat  food  products  thereof 
which  have  not  been  inspected,  examined,  and  marked  as 
"  inspected  and  passed,"  in  accordance  with  the  terms  of  this 
Act  and  with  the  rules  and  regulations  prescribed  by  the 
Secretary  of  Agriculture:  Provided,  That  all  meat  and  meat 
food  products  on  hand  on  October  first,  nineteen  hundred 
and  six,  at  establishments  where  inspection  has  not  been 
maintained,  or  which  have  been  inspected  under  existing 
law,  shall  be  examined  and  labeled  under  such  rules  and 
regulations  as  the  Secretary  of  Agricluture  shall  prescribe, 
and  then  shall  be  allowed  to  be  sold  in  interstate  or  foreign 
commerce. 

Forged  or  Counterfeit  Labels  Prohibited. —  That  no  per- 
son, firm,  or  corporation,  or  officer,  agent,  or  employee  there- 
of, shall  forge,  counterfeit,  simulate,  or  falsely  represent,  or 
shall  without  proper  authority  use,  fail  to  use,  or  detach,  or 
shall  knowingly  or  wrongfully  alter,  deface,  or  destroy,  or 
fail  to  deface  or  destroy,  any  of  the  marks,  stamps,  tags, 
labels,  or  other  identification  devices  provided  for  in  this 
Act,  or  in  and  as  directed  by  the  rules  and  regulations  pre- 
scribed hereunder  by  the  Secretary  of  Agriculture,  on  any 
carcasses,  parts  of  carcasses,  or  the  food  product,  or  con- 
tainers thereof,  subject  to  the  provisions  of  this  Act,  or  any 
certificate  in  relation  thereto,  authorized  or  required  by  this 
Act  or  by  the  said  rules  and  regulations  of  the  Secretary  of 
Agriculture. 

Inspection  of  Animals  and  Carcasses  for  Export. —  That 
the  Secretary  of  Agriculture  shall  cause  to  be  made  a  careful 
inspection  of  all  cattle,  sheep,  swine,  and  goats  intended  and 
offered  for  export  to  foreign  countries  at  such  times  and 
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places,  and  in  such  manner  as  he  may  deem  proper,  to 
ascertain  whether  such  cattle,  sheep,  swine,  and  goats  are 
free  from  disease. 

And  for  this  purpose  he  may  appoint  inspectors  who  shall 
be  authorized  to  give  an  official  certificate  clearly  stating  the 
condition  in  which  such  cattle,  sheep,  swine,  and  goats  are 
found. 

And  no  clearance  shall  be  given  to  any  vessel  having  on 
board  cattle,  sheep,  swine,  or  goats  for  export  to  a  foreign 
country  until  the  owner  or  shipper  of  such  cattle,  sheep, 
swine,  or  goats  has  a  certificate  from  'the  inspector  herein 
authorized  to  be  appointed,  stating  that  the  said  cattle, 
sheep,  swine,  or  goats  are  sound  and  healthy,  or  unless  the 
Secretary  of  Agriculture  shall  have  waived  the  requirement 
of  such  certificate  for  export  to  the  particular  country  to 
which  such  cattle,  sheep,  swine,  or  goats  are  to  be  exported. 

That  the  Secretary  of  Agriculture  shall  also  cause  to  be 
made  a  careful  inspection  of  the  carcasses  and  parts  thereof 
of  all  cattle,  sheep,  swine,  and  goats,  the  meat  of  which, 
fresh,  salted,  canned,  corned,  packed,  cured,  or  otherwise 
prepared,  is  intended  and  offered  for  export  to  any  foreign 
country,  at  such  times  and  places  and  in  such  manner  as  he 
may  deem  proper. 

And  for  this  purpose  he  may  appoint  inspectors  who  shall 
be  authorized  to  give  an  official  certificate  stating  the  condi- 
tion in  which  said  cattle,  sheep,  swine,  or  goats,  and  the 
meat  thereof,  are  found. 

And  no  clearance  shall  be  given  to  any  vessel  having  on 
board  any  fresh,  salted,  canned,  corned,  or  packed  beef, 
mutton,  pork,  or  goat  meat,  being  the  meat  of  animals  killed 
after  the  passage  of  this  Act,  or  except  as  hereinbefore  pro- 
vided for  export  to  and  sale  in  a  foreign  country  from  any 
port  in  the  United  States,  until  the  owner  or  shipper  thereof 
shall  obtain  from  an  inspector  appointed  under  the  pro- 
visions of  this  Act  a  certificate  that  the  said  cattle,  sheep, 
swine,  and  goats  were  sound  and  healthy  at  the  time  of  in- 
spection, and  that  their  meat  is  sound  and  wholesome,  un- 
less the  Secretary  of  Agriculture  shall  have  waived  the  re- 
quirements of  such  certificate  for  the  country  to  which  said 
cattle,  sheep,  swine,  and  goats  or  meats  are  to  be  exported. 

Certificates  of  Inspection  for  Shipper. —  That  the  in- 
spectors provided  for  herein  shall  be  authorized  to  give 
official  certificates  of  the  sound  and  wholesome  condition  of 
the  cattle,  sheep,  swine,  and  goats,  their  carcasses  and  pro- 
ducts as  herein  described,  and  one  copy  of  every  certificate 
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granted  under  the  provisions  of  this  Act  shall  be  filed  in  the 
Department  of  Agriculture,  another  copy  shall  be  delivered 
to  the  owner  or  shipper,  and  when  the  cattle,  sheep,  swine, 
and  goats  or  their  carcasses  and  products  are  sent  abroad, 
a  third  copy  shall  be  delivered  to  the  chief  officer  of  the 
vessel  on  which  the  shipment  shall  be  made. 

Compliance  With  Law  Compulsory  —  Penalties. —  That 
no  person,  firm,  or  corporation  engaged  in  the  interstate 
commerce  of  meat  or  meat  food  products  shall  transport  or 
offer  for  transportation,  sell  or  offer  to  sell  any  such  meat  or 
meat  food  products  in  any  State  or  Territory  or  in  the  Dis- 
trict of  Columbia  or  any  place  under  the  jurisdiction  of  the 
United  States,  other  than  in  the  State  or  Territory  or  in  the 
District  of  Columbia  or  any  place  under  the  jurisdiction  of 
the  United  States  in  which  the  slaughtering,  packing,  can- 
ning, rendering,  or  other  similar  establishment  owned, 
leased,  operated  by  said  firm,  person,  or  corporation  is  lo- 
cated unless  and  until  said  person,  firm,  or  corporation  shall 
have  complied  with  all  of  the  provisions  of  this  Act. 

That  any  person,  firm,  or  corporation,  or  any  officer  or 
agent  of  any  such  person,  firm,  or  corporation,  who  shall 
violate  any  of  the  provisions  of  this  Act  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  punished  on  conviction 
thereof  by  a  fine  of  not  exceeding  ten  thousand  dollars  or 
imprisonment  for  a  period  not  more  than  two  years,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court. 

When  Label  Shall  Be  Refused.— That  the  Secretary 
of  Agriculture  shall  appoint  from  time  to  time  inspectors  to 
make  examination  and  inspection  of  all  cattle,  sheep,  swine, 
and  goats,  the  inspection  of  which  is  hereby  provided  for, 
and  of  all  carcasses  and  parts  thereof,  and  of  all  meats  and 
meat  food  products  thereof,  and  of  the  sanitary  conditions  of 
all  establishments  in  which  such  meat  and  meat  food  pro- 
ducts hereinbefore  described  are  prepared;  and  said  in- 
spectors shall  refuse  to  stamp,  mark,  tag,  or  label  any  car- 
cass or  any  part  thereof,  or  meat  food  product  therefrom, 
prepared  in  any  establishment  hereinbefore  mentioned,  until 
the  same  shall  have  actually  been  inspected  and  found  to  be 
sound,  healthful,  wholesome,  and  fit  for  human  food,  and  to 
contain  no  dyes,  chemicals,  preservatives,  or  ingredients 
which  render  such  meat  food  product  unsound,  unhealthful, 
unwholesome,  or  unfit  for  human  food;  and  to  have  been 
prepared  under  proper  sanitary  conditions,  hereinbefore  pro- 
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vided  for;  and  shall  perform  such  other  duties  as  are  pro- 
vided by  this  Act  and  by  the  rules  and  regulations  to  be 
prescribed  by  said  Secretary  of  Agriculture ;  and  said  Secre- 
tary of  Agriculture  shall,  from  time  to  time,  make  such  rules 
and  regulations  as  are  necessary  for  the  efficient  execution 
of  the  provisions  of  this  Act,  and  all  inspections  and  exam- 
inations made  under  this  Act  shall  be  such  and  made  in  such 
manner  as  described  in  the  rules  and  regulations  prescribed 
by  said  Secretary  of  Agriculture  not  inconsistent  with  the 
provisions  of  this  Act. 

Bribery  of  Inspector  a  Felony. —  That  any  person,  firm, 
or  corporation,  or  any  agent  or  employee  of  any  person,  firm, 
or  corporation  who  shall  give,  pay,  or  offer,  directly  or  indi- 
rectly, to  any  inspector,  deputy  inspector,  chief  inspector,  or 
any  other  officer  or  employee  of  the  United  States  authorized 
to  perform  any  of  the  duties  prescribed  by  this  Act  or  by  the 
rules  and  regulations  of  the  Secretary  of  Agriculture  any 
money  or  other  thing  of  value,  with  intent  to  influence  said 
inspector,  deputy  inspector,  chief  inspector,  or  other  officer 
or  employee  of  the  United  States  in  the  discharge  of  any 
duty  herein  provided  for,  shall  be  deemed  guilty  of  a  felony 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  not 
less  than  five  thousand  dollars  nor  more  than  ten  thousand 
dollars  and  by  imprisonment  not  less  than  one  year  nor  more 
than  three  years ;  and  any  inspector,  deputy  inspector,  chief 
inspector,  or  other  officer  or  employee  of  the  United  States 
authorized  to  perform  any  of  the  duties  prescribed  by  this 
Act  who  shall  accept  any  money,  gift,  or  other  thing  of  value 
from  any  person,  firm,  or  corporation,  or  officers,  agents,  or 
employees  thereof,  given  with  intent  to  influence  his  official 
action,  or  who  shall  receive  or  accept  from  any  person,  firm, 
or  corporation  engaged  in  interstate  or  foreign  commerce 
any  gift,  money,  or  other  thing  of  value  given  with  any 
purpose  or  intent  whatsoever,  shall  be  deemed  guilty  of  a 
felony  and  shall,  upon  conviction  thereof,  be  summarily  dis- 
charged from  office  and  shall  be  punished  by  a  fine  not  less 
than  one  thousand  dollars  nor  more  than  ten  thousand  dol- 
lars and  by  imprisonment  not  less  than  one  year  nor  more 
than  three  years. 

Animals  Slaughtered  by  Farmer  on  Farm. —  That  the  pro- 
visions of  this  Act  requiring  inspection  to  be  made  by 
the  Secretary  of  Agriculture  shall  not  apply  to  animals 
slaughtered  by  any  farmer  on  the  farm  and  sold  and  trans- 
ported as  interstate  or  foreign  commerce,  nor  to  retail  butch- 
ers and  retail   dealers  in  meat  and   meat  food  products, 
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supplying  their  customers :  Provided,  That  if  any  person  shall 
shall  sell  or  offer  for  sale  or  transportation  for  interstate  or 
foreign  commerce  any  meat  or  meat  food  products  which  are 
diseased,  unsound,  unhealthful,  unwholesome,  or  otherwise 
unfit  for  human  food,  knowing  that  such  meat  food  products 
are  intended  for  human  consumption,  he  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  not  exceeding  one  thousand  dollars  or  by  imprison- 
ment for  a  period  of  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment:  Provided  also.  That  the  Secretary 
of  Agriculture  is  authorized  to  maintain  the  inspection  in 
this  Act  provided  for  at  any  slaughtering,  meat  canning, 
salting,  packing,  rendering,  or  similar  establishment  not- 
withstanding this  exception,  and  that  the  persons  operating 
the  same  may  be  retail  butchers  and  retail  dealers  or 
farmers;  and  where  the  Secretary  of  Agriculture  shall 
establish  such  inspection  then  the  provisions  of  this  Act 
shall  apply  notwithstanding  this  exception. 

Permanent  Appropriation  $3,000,000. —  That  there  is  per- 
manently appropriated,  out, of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  three  million  dollars, 
for  the  expenses  of  thfe  inspection  of  cattle,  sheep,  swine, 
and  goats  and  the  meat  and  meat  food  products  thereof 
which  enter  into  interstate  or  foreign  commerce  and  for  all 
expenses  necessary  to  carry  into  effect  the  provisions  of  this 
Act  relating  to  meat  inspection,  including  rent  and  the  em- 
ployment of  labor  in  Washington  and  elsewhere,  for  each 
year.  And  the  Secretary  of  Agriculture  shall,  in  his  annual 
estimates  made  to  Congress,  submit  a  statement  in  detail, 
showing  the  number  of  persons  employed  in  such  in- 
spections and  the  salary  or  per  diem  paid  to  each,  together 
with  the  contingent  expenses  of  such  inspectors  and  where 
they  have  been  and  are  employed. 

Total,  Bureau  of  Animal  Industry,  three  million  nine 
hundred  and  forty-six  thousand  nine  hundred  and  eighty 
dollars. 

Approved   June  30,  1906. 

Hall-Mark,  or  Jewelers*  Liability  Bill.— The  sale  of  falsely 
or  spuriously  stamped  merchandise,  made  of  gold  and  silver 
or  their  alloys  is  forbidden  and  prohibited,  on  and  after 
June  14,  1907,  by  the  provisions  of  an  act  approved  June 
13,  1906,  and  the  importation,  exportation,  or  carriage  in 
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interstate  commerce  of  such  spuriously  stamped  merchan- 
dise is  punishable  as  a  misdemeanor,  by  fine  or  imprison- 
ment, or  by  both  fine  and  imprisonment.  The  text  of  the 
statute  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  -Congress  assembled,  That 
it  shall  be  unlawful  for  any  person,  firm,  corporation,  or 
association,  being  a  manufacturer  of  or  wholesale  or  retail 
dealer  in  gold  or  silver  jewelry  or  gold  ware,  silver  goods 
or  silverware,  or  for  any  officer,  manager,  director,  or  agent 
of  such  firm,  corporation,  or  association  to  import  or  export 
or  cause  to  be  imported  into  or  exported  from  the  United 
States  for  the  purpose  of  selling  or  disposing  of  the  same, 
or  to  deposit  or  cause  to  be  deposited  in  the  United  States 
mails  for  transmission  thereby,  or  to  deliver  or  cause  to  be 
delivered  to  any  common  carrier  for  transportation  from  one 
State,  Territory,  or  possession  of  the  United  States,  or  the 
District  of  Columbia,  to  any  other  State,  Territory,  or  pos- 
session of  the  United  States,  or  to  said  District,  in  inter- 
state commerce,  or  to  transport  or  cause  to  be  transported 
from  one  State,  Territory,  or  possession  of  the  United  States, 
or  from  the  District  of  Columbia,  to  any  other  State,  Terri- 
tory, or  possession  of  the  United  States,  or  to  said  District, 
in  interstate  commerce,  any  article  of  merchandise  manu- 
factured after  the  date  when  this  Act  takes  effect  and  made 
in  whole  or  in  part  of  gold  or  silver,  or  any  alloy  of  either  of 
said  metals,  and  having  stamped,  branded,  engraved,  or 
printed  thereon,  or  upon  any  tag,  card,  or  label  attached 
thereto,  or  upon  any  box,  package,  cover,  or  wrapper  in 
which  said  article  is  incased  or  inclosed,  any  mark  or  word 
indicating  or  designed  or  intended  to  indicate  that  the  gold 
or  silver  or  alloy  of  either  of  said  metals  in  such  article  is  of 
a  greater  degree  of  fineness  than  the  actual  fineness  or 
quality  of  such  gold,  silver,  or  alloy,  according  to  the 
standards  and  subject  to  the  qualifications  set  forth  in  sec- 
tions two  and  three. of  this  Act. 

Sec.  2.  Jewelers*  Liability  Bill  —  Gold  —  Standard  of 
Weight  and  Fineness. —  That  in  the  case  of  articles  of  mer- 
chandise made  in  whole  or  in  part  of  gold  or  of  any  of  its 
alloys  so  imported  into  or  exported  from  the  United  States, 
or  so  deposited  in  the  United  States  mails  for  transmission, 
or  so  delivered  for  transportation  to  any  common  carrier, 
or  so  transported  or  caused  to  be  transported  as  specified 
in  the  first  section  of  this  Act,  the  actual  fineness  of  such 


154  JEWELEBS'  LIABILITT  BILL. 

gold  or  alloy  shall  not  be  less  by  more  than  one-half  of  one 
carat  than  the  fineness  indicated  by  the  mark  stamped, 
branded,  engraved,  or  printed  upon  any  part  of  such  article, 
or  upon  any  tag,  card,  or  label  attached  thereto,  or  upon  any 
box,  package,  cover,  or  wrapper  in  which  such  article  is 
incased  or  inclosed ;  except'  that  in  the  case  of  watch  cases 
and  flat  ware,  so  made  of  gold  or  of  any  of  its  alloys,  the 
actual  fineness  of  such  gold  or  alloy  shall  not  be  less  by 
more  than  three  one-thousandth  parts  than  the  fineness  in- 
dicated by  the  mark  stamped,  branded,  engraved,  or  printed 
upon  such  article,  or  upon  any  tag,  card,  or  label  attached 
thereto,  or  upon  any  box,  package,  cover,  or  wrapper  in 
which  such  article  is  incased  or  inclosed:  Provided,  That  in 
any  test  for  the  ascertainment  of  the  fineness  of  any  article 
mentioned  in  this  section,  according  to  the  foregoing  stand- 
ards, the  part  of  the  article  taken  for  the  test,  analysis,  or 
assay  shall  be  such  part  or  portion  as  does  not  contain  or 
have  attached  thereto  any  solder  or  alloy  of  inferior  fineness 
used  for  brazing  or  uniting  the  parts  of  said  article:  Pro- 
vided,  further,  That  in  the  case  of  any  article  mentioned  in 
this  section,  in  addition  to  the  foregoing  tests  and  standards, 
the  actual  fineness  of  the  entire  quantity  of  gold  or  of  its 
alloys  contained  in  such  article,  including  all  solder  and 
alloy  of  inferior  fineness  used  for  brazing  or  uniting  the 
parts  of  such  article  (all  such  gold,  alloys,  and  solder  being 
assayed  as  one  piece),  shall  not  be  less  by  more  than  one 
carat  than  the  fineness  indicated  by  the  mark  stamped, 
branded,  engraved,  or  imprinted  upon  such  article,  or  upon 
any  tag,  card,  or  label  attached  thereto,  or  upon  any  box, 
package,  cover,  or  wrapper  in  which  such  article  is  incased 
or  inclosed,  it  being  intended  that  the  standards  of  fineness 
and  the  tests  or  methods  for  ascertaining  the  same  provided 
in  this  section  for  articles  mentioned  therein  shall  be  con- 
current and  not  alternative. 

Sec.  3.  Jewelers*  Liability  Bill — Silver — Standard  of 
Weight  and  Fineness. —  That  in  case  of  articles  of  mer- 
chandise made  in  whole  or  in  part  of  silver  or  any  of  its 
alloys  so  imported  into  or  exported  from-  the  United  States, 
or  so  deposited  in  the  United  States  mails  for  transmission, 
or  so  delivered  for  transportation  to  any  common  carrier,  or 
so  transported  or  caused  to  be  transported  as  specified  in 
the  first  section  of  this  Act,  the  actual  fineness  of  the  silver 
or  alloy  thereof  of  Which  such  article  is  wholly  or  partly 
composed  shall  not  be  less  by  more  than  four  one- 
thousandth  parts  than  the  actual  fineness  indicated  by  any 
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mark  (other  than  the  word  "  sterling  "  or  the  word  "  coin  ") 
stamped,  branded,  engraved,  or  printed  upon  any  part  of 
such  article,  or  upon  any  tag,  card,  or  label  attached  thereto, 
or  upon  any  box,  package,  cover,  or  wrapper  in  which  such 
article  is  incased  or  inclosed;  and  that  no  such  article  or 
tag,  card,  or  label  attached  thereto,  or  box,  package,  cover, 
or  wrapper  in  which  such  article  is  incased  or  inclosed  shall 
be  marked,  stamped,  branded,  engraved,  or  printed  with  the 
word  "  sterling  "  or  "  sterling  silver  "  or  any  colorable  imita- 
tion thereof,  unless  such  article  or  parts  thereof  purporting 
to  be  silver  contains  nine  hundred  and  twenty-five  one- 
thousandth  parts  pure  silver ;  that  no  such  article,  tag,  card, 
label,  box,  package,  cover,  or  wrapper  shall  be  marked, 
stamped,  branded,  engraved,  or  printed  with  the  words 
"  coin  "  or  "  coin  silver  "  or  colorable  imitation  thereof  un- 
less such  articles  or  parts  thereof  purporting  to  be  silver 
contains  nine  hundred  one-thousandth  parts  pure  silver: 
Provided,  That  in  the  case  of  all  such  articles  whose  fineness  is 
indicated  by  the  word  "  sterling "  or  the  word  "  coin " 
there  shall  be  allowed  a  divergence  in  the  fineness  of  four 
one-thousandth  parts  from  the  foregoing  standards:  Pro- 
vided, That  in  any  test  for  the  ascertainment  of  the  fine- 
ness of  any  such  article  mentioned  in  this  section  according 
to  the  foregoing  standards  the  part  of  the  article  taken  for 
the  test,  analysis,  or  assay  shall  be  such  part  or  portion  as 
does  not  contain  or  have  attached  thereto  any  solder  or 
alloy  of  inferior  fineness  used  for  brazing  or  uniting  the 
parts  of  such  article:  Provided  further.  That  in  the  case 
of  any  article  mentioned  in  this  section,  in  addition  to  the 
'  foregoing  tests  and  standards,  the  actual  fineness  of  the 
entire  quantity  of  silver  or  of  its  alloys  contained  in  such 
article,  including  all  solder  and  alloy  of  inferior  fineness 
used  for  brazing  or  uniting  the  parts  of  such  article  (all 
such  silver,  alloys,  and  solder  being  assayed  as  one  piece), 
shall  not  be  less  by  more  than  ten  one-thousandth  parts  than 
the  fineness  indicated  by  the  marked,  stamped,  branded, 
engraved,  or  imprinted  upon  such  article,  or  upon  any  tag, 
card,  or  label  attached  thereto,  or  upon  any  box,  package, 
cover,  or  wrapper  in  Which  such  article  is  incased  or  in- 
closed, it  being  intended  that  the  standards  of  fineness  and 
the  tests  or  methods  for  ascertaining  the  same  provided  in 
this  section  for  articles  mentioned  therein  shall  be  concur- 
rent and  not  alternative. 

Sec.  4.  Jewelers'  Liability  Bill  — Articles  Plated  With 
Gold  or  Silver. —  That  in  the  case  of  articles  of  merchandise 
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made  in  whole  or  in  part  of  an  inferior  metal,  having  de- 
posited or  plated  thereon  or  brazed  or  otherwise  affixed 
thereto  a  plating,  covering,  or  sheet  composed  of  gold  or 
silver,  or  of  an  alloy  of  either  of  said  metals,  and  known  in 
the  market  as  rolled  gold  plate,  gold  plate,  gold  filled,  silver 
plate,  or  gold  or  silver  electroplate,  or  by  any  similar  desig- 
nation, so  imported  into  or  exported  from  the  United  States, 
or  so  deposited  in  the  United  States  mails  for  transmission, 
or  so  delivered  to  any  common  carrier,  or  so  transported 
or  caused  to  be  transported  as  specified  in  the  first  section 
of  this  Act,  no  such  article,  nor  any  tag,  card,  or  label 
attached  thereto,  nor  any  box,  package,  cover,  or  wrapper  in 
Which  such  article  is  incased  or  inclosed,  shall  be  stamped, 
branded,  engraved,  or  imprinted  with  any  word  or  mark 
usually  employed  to  indicate  the  fineness  of  gold,  unless 
such  word  or  mark  be  accompanied  by  other  words  plainly 
indicating  that  such  article  or  part  thereof  is  made  of 
rolled  gold  plate,  gold  plate,  or  gold  electroplate,  or  is  gold 
filled,  as  the  case  may  be,  and  no  such  article,  nor  any  tag, 
card,  or  label  attached  thereto,  nor  any  box,  package,  cover, 
or  wrapper  in  which  such  article  is  incased  or  inclosed,  shall 
be  stamped,  branded,  engraved,  or  imprinted  with  the  word 
"  sterling  "  or  the  word  "  coin,"  either  alone  or  in  conjunc- 
tion with  other  words  or  marks. 

Sec.  5  Jewelers*  Liability  Bill  —  Penalty  for  Violation. 

—That  each  and  every  person,  firm,  corporation,  or  associa- 
tion, being  a  manufacturer  of  or  a  wholesale  or  retail 
dealer  in  gold  or  silver  jewelry,  gold  ware,  silver  goods,  or 
silverware,  who  or  which  shall  knowingly  violate  any  of 
the  provisions  of  this  Act,  and  every  officer,  manager, 
director,  or  managing  agent  of  any  such  corporation  or  asso- 
ciation having  knowledge  of  such  violation  and  directly 
participating  in  such  violation  or  consenting  thereto,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  in  any  court  of  the  United  States  having  jurisdiction 
of  crimes  within  the  district  in  which  such  violation  was 
committed  or  through  which  has  been  conducted  the  trans- 
portation of  the  article  in  respect  to  which  such  violation 
has  been  committed,  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars  or  imprisonment  for  not  more  than 
three  months,  or  both,  at  the  discretion  of  the  court.  When- 
ever the  offense  is  begun  in  one  jurisdiction  and  completed 
in  another  it  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  in  either  jurisdiction  in  the  same 
manner  as  if  the  offense  had  been  actually  and  wholly 
committed  therein. 
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Sec.  6.  Jewelers'  Liability  Bill  —  "  Article  of  Merchandise 
Defined." — That  the  expression  **  article  of  merchandise" 
as  used  in  this  Act  shall  signify  any  goods,  wares,  works 
of  art,  commodity,  or  other  thing  which  may  be  lawfully 
kept  or  offered  for  sale. 

Sec.  7.  Jewelers*  Liability  Bill  —  When  State  Law  Ap- 
plies.—  That  all  articles  of  merchandise  to  which  this  Act 
applies  which  shall  have  been  transported  into  any  State, 
Territory,  District,  or  possession  of  the  United  States,  and 
shall  remain  therein  for  use,  sale,  or  storage,  shall,  upon 
arrival  in  such  State,  Territory,  District,  or  possession,  be 
subject  to  the  operation  of  all  the  laws  of  such  State,  Terri^ 
tory,  District,  or  possession  of  the  United  States  to  the  same 
exent  and  in  the  same  manner  as  though  such  articles  of 
merchandise  had  been  produced  in  such  State,  Territory, 
District,  or  possession,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  original  packages 
or  otherwise. 

Sec.  8.  Jewelers'  Liability  Bill  —  When  Act  Takes  Effect. 
That  this  Act  shall  take  effect  one  year  after  the  date  of  its 
passage. 

Approved,  June  13,  1906. 
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criminal  liability  of 14-17 

order  for  reparation  against 20 

Commission  may  regulste  transportation  of   21,  22 

failure  of,  to  agree  among  themselves 22 

rates  for  connecting  line  of 22 

must  pay  for  services  and  instrumentalities 23 

must  comply  with  order  of  Commission 25 

may  review  order  of  Commission 26,  27 

annual  reports  of,  public  records 28 

when  not  excused  from  complying  with  order 29 

must  make  uniform  reports 30-33 

must  keep  uniform  books  30-33 

books  and  accounts  of,  may  be  examined 32 

first  receiving  property,  liable 34 

must  issue  bill  of  lading 34 

may  collect  full  fare  from  government  troops,  |  17 62 

forbidden  to  deal  in  commodities,  |  20 63 

by  acceptance  of  charter,  assumes  public  trust,  i  40d 100 

cannot  contract  to  give  exclusive  privileges,  |  40d 100 
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forbidden  to  blacklist  employees,  9  ji^4a 113 

when  liable  to  employee  under  Safety  Applianoe  Law,  S  62 131 

when  liable  for  penalty  imder  Safety  Applianoe  Law,  (63 131 

liability  of,  to  employees  for  damages 135 

commimity  of  interest  among xii 

result  of  acting  as  dealer ix,    xx 

coal  properties  controlled  by xxii,  xxiii 

power  of  visitation  as  to  xxv 

Common  Law,  Federal  court  cannot  punish  trust  under,  §  56 llo 

when  may  be  administered  in  Federal  courts,  §  56 116  e^  8eq. 

as  to  trust  and  conspiracies  in  restraint  of  trade,  |  57 118 

Commnnity  of  Interest  among  carriers xii 

Commntation  Tickets,  when  carrier  may  issue 35,    36 

Complaint  to  Commission,  how  made , 20 

Compounds  to  be  indicated  by  label 141 

Concessions,  granting  of,  punishable  by  imprisonment 11 

misdemeanor,  under  Elkins  Act,  §  23 73 

Confiscation,  under  Pure  Food  Bill  142,  143 

Connecticut,  common-law  rule  as  to  trust  in,  $  60 127 

Connecting  Carriers,  Commission  may  fix  joint  rates  for 22 

Consignee  may  receive  goods  pending  examination 143 

Conspiracy  against  United  States,  how  punished,  $  22 69 

to  boycott,  when  restrained  by  injunction,  $54 HI 

Constitutionality  of  immunity  statute,  |§  8-11 45-40 

Contempt,  when  Examiner  may  be  punished  for 33 

Continuous  Carriage,  imlawful  for  carrier  to  prevent 13 

Contracts  must  be  filed  by  carrier  with  Commission 9 

carrier  must  report  all 31 

when  overlapping  contracts  illegal,  §  24 75 

when,  will  not  effect  right  to  mandamus,  §  28 79 

for  sale  of  steamboats  when  not  within  Sherman  Act,  $  48 ... .   105 
not  to  sell  goods  outside  of  State  when  not  within  Sherman 

Act,  I  50 107 

illegal  under  Sherman  Act,  not  enforcible,  §  51 lOS 

with  carrier  when  no  bar  to  action  for  damages 136 

Copies  of  contracts  and  agreements  must  be  filed 9 

of  reports  to  be  furnished 21 

of  contracts  and  schedules  public  records 28 

Copyright,  when  book  trust  not  protected  by,  |  52 108 

Corporation  liable  for  acts  of  agents,  receivers,  and  trustees. ...  10,    11 
immunity  does  not  extend  to,  {  12 52 
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Cost  of  meat  iiw|Mctioii  to  be  paid  by  the  gOTenunent 162 

Connteifeit  labels  prohibited 148 

Court  may  fix  amount  of  attorney's  fee 14 

may  suspend  or  modify  order  of  Commiuion 22 

may  enforce  order  of  Commission  for  monqr  damages 23,  24 

authorized  to  issue  injunction 26 

appeal  from,  direct  to  Supreme  Court 26,  27 

exclusive  jurisdiction  of  Federal,  f  29  82,  83 

Criminal  Liability  of  carrier  under  Commerce  Act 14-16 

under  Commerce  Act  and  Elkins  Act,  f  |  22-24 69-76 

CumuUtiTe  Remedy,  shipper  entitled  to 35 

Cnttoma  Dutiea  on  foreign  shipments 8 

DamagM,  when  common  carrier  is  liable  for , 14 

complaint  not  to  be  dismissed  for  absence  of  direct  damage 20 

order  for,  how  enforced 23,    24 

order  of  Commission  for,  enforced  in  Federal  court 23,    24 

initial  carrier  liable  for  34 

orders  for  payment  of,  |  36 89 

order  for,  how  enforced,  |  37 92 

under  Sherman  Act,  may  be  recovered  by  municipal  corpora- 
tion, I  42 101 

measure  of,  under  Sherman  Act,  I  43 101 

]>Mler9  carrier  forbidden  to  be,  |  20 68 

legislation  of  1906  as  to,  i  21 68 

Dedaloii,  after  rehearing •    2t 

See  also  Ordkb. 

Decree  cannot  be  suspended  without  notice 27,    28 

See  also  Obdkb. 

Defenses  under  Pure  Food  Bill 148 

Dtfinitiona,  interstate  commerce  defined 1, 

common  carriers  defined 1, 

term  "  railroad  "    

term  "  transportation  "  

term  "rebates" 

**  carrier  "  means  common  carrier 

distinction  between  orders  "  lawful^"  made,  and  ''regularly" 

made,  |  36  92 

term"drug" 139 

term^food"  180 

adulteration  as  to  drugs  defined 139 

adulteration  of  confectionery  defined  139 

adulteration  of  food  defined 140 
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term  "  misbranded  "  defined 140 

term  "  territory  "  under  Pure  Food  Bill 144 

term  '*  person  "  under  Pure  Food  Bill 144 

Articles  of  merchandise  defined 157 

Delaware,  common-law  rule  as  to  trust  in,  §  fiO 127 

Deposition,  testimony  by,  how  taken 10 

of  foreign  witness  to  be  filed 20 

Discrimination  in  furnishing  cars  forbidden 5 

in  moving  traffic  forbidden 5 

imjust  discrimination  defined 0 

granting  of,  punishable  by  imprisonment 11 

when  refusal  to  designate  route  is  not,  §  17 59 

as  to  transportation  of  troops,  §  19 62 

District  Attorney,  authority  to  prosecute 18 

must  recover  forfeitures  25 

District  of  Columbia  governed  by  provisions  of  Sherman  Act,  §  60. .   127 

Documentary  evidence  under  Commerce  Act,  f  34 87 

See  also  Evidbngi. 

Drug  Trust,  burden  of  proof  in  suit  against,  §  40a 95 

Dntisa,  fee,  customs  duties S 

Earnings,  Ck>mmission  may  require  monthly  reports  of 32 

Election  of  Remedies,  when  shipper  must  make 14 

Elkins  Act  (February  19,  1903),  text  of  section  1,  as  amended  June 

29,  1906 10-13 

violations  of,  where  prosecuted 12 

Eminent  Domain,  when  telegraph  companies  may  exercise,  t  61. . . .  130 

Employees,  when  blacklist  of,  forbidden,  f  54a 113 

when,   may   recover   against  carrier   under   Safety  Appliance 
Law,  8  62  131 

Employers  Liability  Bill,  text  of 134-136 

Equity,  orders  in  equity,  how  enforced,  S  38 03 

Evidence  of  concurrence  in  joint  rates  required 9 

documentary,  production  of  compulsory 18 

reports  and  findings  of  Commission  shall  be 20 

findings  of  Commission  are  prima  facie 23,  24 

certified  copies  of  reports 28 

schedules  filed  are  prima  facie  28 

documentary,  under  Commerce  Act,  §  34  87 

burden  of  proof,  findings  of  Commission,  {35 94 

Examiners,  Commission  may  appoint  32 

when  punished  for  divulging  facts  33 
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Ezclusm  Jurifldictioii  of  Federal  courts  defined,  |  29 82,    83 

See  also  JumsDionoN. 

Expediting  Act    (February   11,    1903),  applicable  to  suits  under 

Commerce  Act 27 

Expenses  of  Commission,  how  paid 30 

of  carrier  mujst  be  furnished  31 

Commission  may  require  monthly  report  of  32 

Experts  in  sanitation  to  be  appointed 147 

Export,  animals  for,  to  be  inspected 148,  149 

Facilities  of  Shipment  included  in  term  transportation 3 

False  BiUa  made  criminal   15 

False  Classiflcation  made  criminal  15 

False  Weights  made  criminal  15 

Fares,  schedule  of,  must  be  filed,  printed,  and  posted 7 

carrier  forbidden  to  refund 10 

Farmer,  when,  may  slaughter  animals  on  farm 151 

Federal  Control,  tendency  toward   iii,    iv 

Federal  Courts  cannot  punish  common-law  trusts,  §  66 115 

when,  may  administer  common  law,  §  56 IIG 

Fees  of  foreign  witness 20 

Felony,  penalty  for  bribing  meat  inspector 151 

Fifth  Amendment  as  to  immunity  defined,  {12 52 

Findings  of  Commission  shall  be  evidence 20,    21 

Fine  for  failure  to  publish  rates 11 

for  failure  to  keep  books  32,     33 

for  divulging  facts    33 

Five  Thousand  Mile  Tickets,  carrier  may  issue 35,    36 

Florida,  Anti-Trust  Laws  of ,  §  60 127 

Food,  adulteration  of,  forbidden  137 

misbrand   of,   forbidden    137 

examination  of  specimens  of   138 

adulteration  of,  how  punished  139 

all  meat  foods  to  be  inspected  148 

Foreign  Countries,  rates  to,  must  be  printed  and  posted 8 

animals  exported  to,  to  be  inspected   148,  149 

See  also  Inspection. 

Foreign  Shipments,  criminal  liability  as  to,  |  23 73 

Forfeiture  of  carrier  for  failure  to  obey  order 25 

shall  be  payable  to  Treasurer  of  United  States 25 
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for  failure  to  file  reports  or  answer  questions 31 

of  carrier  for  failure  to  keep  accounts 32,    33 

Forms  for  schedules  prescribed  by  Commission 9 

of  accounts  and  records  to  be  uniform 32 

Fourth  Amendment,  as  to  immunity,  defined,  $  13 53 

Fourteenth  Amendment  construed  as  to  immunity,  98  9,  10 48 

Free  Transportation,  when  forbidden  3,  4,    36 

who  entitled  to  3,  4,     35 

penalty  for  giving 3,  4,     36 

effect  of  amendment  as  to xii,  xiii 

Freight  Classification  involves  power  to  fix  rates,  §  18 61 

Freight  Depots  included  in  term  railroad 3,      4 

Gas  Companies  or  pipe  line  companies  not  carriers  within  (Commerce 

Act 1,      2 

Georgia,  Anti-Trust  Laws  of,  §  60 127 

Goats  to  be  inspected  145 

Gold,  standard  of  articles  manufactured  from 153 

Good  Will,  when  sale  of,  not  within  Sherman  Act,  8  49 106 

Grand  Jury,  examination  before,  9  10 49 

Hall-BIark  Bill,  text  of 152-157 

Hall  Marks,  early  statutes  as  to xl 

Harlan,  Hon.  John  H.,  opinion  of,  as  to  conspiracy  to  boycott,  |  54.  112 

Harter  Act,  provisions  of,  as  to  ship  owners ^  xvi,  xvii 

Icing,  refrigeration  and  storage  included  in  term  transportation. ...  3 

Idaho,  trusts  prohibited  by  Constitution  of,  f  60 127 

Illinois,  Anti-Trust  Laws  of,  8  60 127 

Imitations  to  be  indicated  by  label 141 

Immunity  defined,  8  7  43 

statute  defining,  8  7 45 

under  federal  statute,  8  8 47 

under  State  statutes,  %  9 *. . .  48 

does  not  extend  to  corporation,  8  12 52 

from  search  and  seizure  extends  to  corporation,  8  13 53 

Imprisonment,  granting  or  soliciting  rebate,  punishable  by 11 

for  crimes  and  conspiracies,  8  22 69 

for  violation  of  Meat  Inspection  Bill 150 

for  violation  of  Pure  Food  Bill   137 

for  bribery  under  Meat  Inspection  Bill 151 

penalty  under  Jeweler's  Liability  Bill   156 

penalty  of,  only  partly  restored xviii 
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ltt>pi0vmttt%  ehanetcr  and  cost  of«  Bnitt  be  fonialMd 31 

tftdiana,  Anti-Tkiut  Laws  of,  |  ISO 127 

Inditti  Territory,  Anti-Tnist  Laws  of ,  |  00 12r 

Iiidictment  for  conspiracy  against  the  United  States,  |  22 71 

Initial  Carrier^  when  may  prescribe  route,  |  16 57 

See  also  Cabbieb. 

Xajwictiott^  application  for,  on  petition 26 

when  orders  of  Commission  enforced  by 26 

order  oontimiing  appeal  from  28 

must  be  taken  within  thirty  days  28 

may  be  invoked  to  restrain  boycott^  {64 ill 

when  Federal  court  cannot  enjoin  State  courts  (  54b 114 

XnipectioB  of  animals  and  carcasses  for  export 148,  149 

cost  of,  to  be  paid  by  government 152 

Inapectors  of  meats,  how  appointed 144,  145 

duty  of '. 143 

to  have  access  to  packing  houses  146 

certificates  of,  to  vessels 149 

Interstate  Commerce,  as  to  original  package,  |  1 39 

when  State  Liquor  Laws  not  operative  as  to,  |  2 40 

when  sale  of  liquors  is  not,  |  3 42 

State  cannot  compel  furnishing  cars  for,  |  5 44 

Taxation  of  business  within  State,  $  6 45 

carriers  engaged  in,  forbiddoi  to  blacklist  employees,  §  54a US 

Interstate  Commerce  Act  (as  amended  June  29,   1906),  text  of 

section  1 1-4^ 

text  of  section  2 6 

text  of  secticm  3 6 

text  of  section  4 6,  7 

text  of  section  5 7 

text  of  section  6 7-10 

text  of  section  7 13 

text  of  section  8 : 14 

text  of  section  9 14 

text  of  section  10  14-17 

text  of  section  11 17 

text  of  section  12 18-20 

text  of  section  13 20 

text  of  section  14 20,  21 

text  of  section  15 21-23 

text  of  section  16 23-28 

[         text  of  section  16a 28,  29 

text  of  section  17 • 29 
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text  of  section  18 20 

text  of  section  19 30 

text  of  section  20 30-34 

text  of  section  21 36 

text  of  section  22 35,    3d 

text  of  section  23 36,    37 

text  of  section  24 37 

Interstate  Commerce  Act,  summary  of  amendments  to xi-zv 

Intentate  Commerce  Commiation  may  order  switches,  sidings,  and 

terminal  facilities  6,  6 

power  of,  as  to  long  and  short  haul  regulations 6,  7 

may  notify  requirements  as  to  publishing  rates 9 

created  under  section  11    17 

enlarged  under  secticm  24   37 

how  appointed 17 

term  of  office   17 

how  removed  17 

may  prosecute  through  United  States  District  Attorney 18 

proceedings  before,  how  conducted  20 

may  order  reparation   20 

may  print  reports  for  distribution 21 

has  power  to  fix  rates 21,  22 

may  establish  through  joint  rates 22 

may  make  order  regarding  rates 22 

may  suspend  or  modify  order 22 

may  fix  charges  for  services  and  instrumentalities 23 

may  employ  special  counsel  with  consent  of  Attorney-General. .  26 

orders  of,  how  reviewed 26,  27 

may  order  rehearing 28,  29 

procedure  before,  how  conducted 20 

salary  of 29,  30-37 

sessions  of,  where  held 30 

may  require  uniform  reports 30-33 

to  have  access  to  all  accounts  and  records 32 

may  employ  special  agents  and  examiners 32 

may  apply  for  mandamus 33,  34 

annual  reports  of,  how  made 35 

orders  of,  under  legislation  of  1906,  §  35 87 

orders  of  "  lawfully  "  made  and  "  regularly  "  made,  |§  36-39.  92-94 

Invectigationa  by  Commission,  how  conducted 20 

Iowa,  Anti-Trust  Laws  of ,  {  60 127 

Jewelers,  liability  of,  for  false  hall-marks 153 

Joint  Satea,  schedule  of,  to  be  filed,  printed  and  posted 7,      8 

provision  asto ', 9 
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order  of  Commission  fixing 22 

when  not  pooling,  }  16 55 

Joint  Tariffs  must  be  filed  with  Commission 3(1 

Jurisdiction,  offense  begun  in  one  jurisdiction  and  completed  in  an- 
other .  .   : ' 12 

of  federal  courts  as  to  mandamus,  {26 77 

of  federal  courts  defined,  $  29 81 

exclusive  jurisdiction  of  federal  courts  defined,  {29 82 

of  federal  courts  in  case  of  assigned  claims,  §  40c 97 

of  federal  courts  under  Sherman  Act  not  concurrent,  {  41 100 

Kansas,  Anti-Trust  Laws  sustained,  {58 121 

provisions  of  Anti-Trust  Act  of,  {  58 122 

Anti-Trust  Laws  of,  {  60 127 

Kentucky,  Anti-Trust  Laws  of ,  {  60 128 

Labels,  term  inspected  and  passed 145-147 

term  inspected  and  condemned 145-147 

to  be  attached  to  meat  food  products 147 

when  refused   147-160 

forged  or  counterfeit  labels  prohibited 148 

Lessee,  criminal  liability  of 14,    15 

Liability  of  individual  members  of  a  trust,  {  44 102 

of  carrier  under  Safety  Appliance  Law,  {62 131 

of  carrier  to  employees  for  damages 134,  135 

Libel,  what  to  contain  under  Pure  Food  Bill 141 

may  be  filed  under  Pure  Food  Bill 142 

article  falsely  labeled  to  be  destroyed 143 

provision  for  marks,  tags,  and  stamps 146 

Limitation,  for  rebates,  six  years 13 

Liquors,  when  State  laws  applicable  to  sale  of ,  {  2 40 

when  sale  of,  not  interstate  commerce,  {3 42 

Louisiana,  Anti-Trust  Laws  of,  {  60 128 

Maine,  Anti-Trust  Laws  of,  {  60 128 

Mandamus,  court  may  issue  writs  of 26 

on  application  of  Commission  or  Attorney-General 33,  34 

may  issue,  to  enforce  provisions  of  Act 34 

remedy  to  furnish  cars  and  move  traffic 36,  37 

declared  to  be  a  cumulative  remedy 37 

1906  legislation  as  to,  {  25 7G 

jurisdiction  of  Federal  courts  as  to,  {  26 77 

writ  of,  may  fix  percentage  of  cars,  {27 78 

right  to,  when  not  effected  by  contract,  {28 70 

Maryland,  Constitution  of,  prohibits  trust,  {60 128 
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Massachiisetta  goyerned  by  common  law  as  to  tnuts^  §60 128 

Mazimum  Sate»  Commission  may  fix  21,    22 

See  also  Joint  Rates;  Ratbs. 

Meats,  inspectors  of,  how  appointed  144,  145 

uninspected  meats  prohibited    148 

Meat  Inspection  Bill,  text  of 144-162 

Michigan,  Anti-Trust  Laws  of,  |  60 128 

Mileage  Tickets,  when  carrier  may  issue 35 

Minnesota,  Anti-Trust  Laws  of,  (  60 128 

Misbranded,  defined  as  to  drugs 140 

defined  as  to  food   141 

Misbranding  of  food,  etc.,  forbidden 137 

Misdemeanor,  violation  of  Elkins  Act  is 10,     11 

false  entries  or  mutilation  of  books  is 33 

Mississippi,  Anti-Trust  Laws  of ,  S  60 128 

Missouri,  Anti-Trust  Laws  of,  when  unconstitutional,  I  60 123 

Anti-Trust  Laws  of,  f  60 128 

Money,  order  for  payment  of,  how  enforced 23,    24 

orders  for  payment  of,  f  36 80 

Montana,  Anti-Trust  Laws  of ,  |  60 128 

Monthly  Reports  may  be  ordered  by  Commission 32 

See  also  Repobts. 

Municipal  Corporation  may  recover  damages  under  Sherman  Act, 

M2 101 

Name  of  parties  to  print  rates  must  be  specified 0 

Nebraska,  Anti-Trust  Laws  of,  S  60 128 

Negligence,  liability  of  carrier  to  employee  for 135 

contributory,  question  for  jury 136,  130 

when  contract  with  carrier  no  bar  to  suit  for 136 

Nevada  governed  by  common  law,  as  to  trusts,  J  60 128 

New  Hampihite  governed  by  common  law  as  to  trusts,  I  60 128 

New  Jersey  governed  by  common  law  as  to  trusts,  |  60 128 

New  Mexico  governed  by  provisions  of  the  Sherman  Act,  (  60 128 

New  York,  Anti-Trust  Laws  of,  §  60 129 

North  Carolina,  Anti-Trust  Laws  of,  f  60 129 

North  Dakota,  Anti-Trust  Laws  of,  f  60 120 

Notary  Public,  deposition  may  be  taken  before 19 

wh^  may  take  oath  of  carrier  to  reports ^ .     32 
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Xotice  M  to  ehaage  of  ratM 8»  9 

Oath  to  reports  of  carrier,  how  takoi 32 

ObodioBoe  to  order,  how  enforced  20 

See  also  iKJxmonox, 

Mice  of  CommiMioii,  term  of 37 

Ohio,  Anti-Tmat  Laws  of,  |  60 120 

OU  Sefinersy  when  goreraed  bj  Interstate  Oommeree  Aet 1 

Oklahoma,  Anti-Tmat  Laws  of ,  |  00 129 

Order,  supplemental  order,  joint  rates 22 

of  Commission  fixing  rates  22 

when  to  take  effect 22 

for  damages,  how  enforced 23 

of  Ck>mmi8sion,  how  serred   25 

may  be  modified  or  suspended 25 

failure  of  carrier  to  obey  penalty  and  forfeiture 25 

when  "  regular,"  how  enforced 26 

of  Commission,  whoi  enforced  by  injunction 26 

venue  of  suits  to  set  aside 27 

cannot  be  suspended  except  on  notice 27,  28 

application  for  rehearing  of   28,  2*J 

of  Interstate  Commerce  Commission,  legislation  as  to,  |  35 87 

"  lawfully  "  made  and  "  n^larly  "  made  distinguished,  |  36..  92 

for  damages,  how  enforced,  {  37 92 

in  equity,  how  enforced,  |  38 93 

lawfulness  of,  how  reyiewed,  S  39 94 

Oregon,  govemed  by  common  law  as  to  trusts,  f  60 129 

Original  Package,  what  constitutes,  (1 39 

Oyerlapping  Contracts,  when  criminal,  I  24 75 

See  also  Contbacts.. 

Packing  Houses,  inspectors  to  have  access  to 14G 

Partiesi  who  may  be  joined  as,  and  claim  damages 24 

rights  of,  under  illegal  contract,  §  51 lOdl 

Passes,  when  carrier  may  issue  passes 35 

when  forbidden 3,  4,  35 

See  also  Teanspobtation. 

Patent  Right,  when  trust  protected  by,  §  53a 1 10 

Penalty,  for  giving  free  passes 4,  30 

additional  forfeit  in  case  of  rebate 13 

for  disobedience  of  witness 18,  19 

of  carrier  for  failure  to  obey  order 25 

for  failure  to  file  reports  or  answer  questions 31,  32 
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for  failure  of  carrier  to  keep  aocountt 32,  33 

for  failure  to  comply  with  Safety  Appliance  Law,  |  63 131 

for  yiolation  of  Meat  Inspection  Bill 150 

for  violation  of  Jeweler's  liability  Bill 166 

Paanaylvaiiiai  governed  by  common  law  as  to  trusts,  |  60 129 

Pipe  Xine  Companies,  when  goyemed  by  Interstate  Commerce  Act.  1,  2 

gas  companies  not  included  in 2 

Plated  Ware,  weight  and  fineness  of,  prescribed 166,  166 

Pleading^  under  Sherman  Act,  %%  40b,  46 96,  104 

summary  of  complaint  against  beef  trust,  i  46 103 

Pooling  l^  carrier  unlawful 7 

what  constitutes,  |   16 66 

when  joint  through  rate  is  not,  |  16 66 

Pott-Mortem  Xzamination,  Secretary  of  Agriculture  may  direct. . .  145 

Preferences  and  Advantages,  carrier  forbidden  to  give C 

Preaervativts,  when  not  to  apply  to  meat  food  products 146 

Priority,  on  appeals  from  orders  of  Commission 26,  27 

Proceeding  in  rem,  applicable  under  Pure  Food  Bill 142,  143 

Procedure  before  Interstate  Commerce  Commission 28,  29 

in  case  rehearing  is  granted 20 

Property  of  common  carrier,  value  of,  must  be  given 33 

Publication  of  rates  condition  precedent lU 

Public  Policy,  forbids  carrier  to  be  dealer,  §20 67 

Purchaser,  when  excused  from  payment  under  Anti-Trust  Laws, 

169  123 

Pure  Food  Bill,  text  of 136-144 

Questions,  common  carrier  must  answer  in  writing 31,  32 

Quotationa  of  stock,  when  not  within  Sherman  Act,  |  47 104 

Sailroad,  term  defined 2 

what  included  in  definition '-^ 

term  transportation  defined 2 

common  carrier,  when 2 

within  Commerce  Act 'i 

forbidden  to  deal  in  commodities 4,  5 

owner  of,  must  make  reports 30-33 

See  also  Common  Cabbub. 

Sailroad   Commission,   may    appear   before   Interstate   Commerce 

Commission  20 

Railways,  of  United  Stetes,  grouped ....Iv,  v 

sUtistics  as  to v 
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ftates,  schedule  of,  to  be  published  and  filed .7,  8 

schedule  of,  what  to  contain 7,  8 

of  all  terminal  charges  must  be  published  and  posted 8 

through  foreign  country  must  be  printed  and  posted 8 

change  of,  must  be  on  notice 8,  9 

publication  of,  condition  precedent 10 

published  rate  only  lawful  rate 10 

failure  to  publish  misdemeanor 11 

published  rate  deemed  <mly  legal  rate ; 12 

Interstate  Commerce  Commission  may  fix 21 

of  payment  by  carrier  for  services  and  instrum^italities. . 23 

based  on  shipper's  profits  ill^ral,  §  14 54 

Itebates,  prohibited 6 

granting  or  soliciting,  a  misdemeanor. ,. 1] 

granting  or  soliciting,  punished  by  imprisonment 1] 

departure  from  schedule  rate  is 12 

what  constitutes  under  Elkins  Act 12 

forbidden  imder  Elkins  Act 12 

additional  penalty  for 13 

Attorney-General  must  prosecute 13 

may  be  recovered  for  period  of  six  years 13 

three  times  total  value  may  be  recovered 13 

may  be  secured  by  freight  classification,  {  18 61 

indictable  under  Commerce  Act  and  Elkins  Act,  §  23 73 

debating,  imprisonment  for,  restored xiz 

fteoeipt,  or  bill  of  lading,  must  be  given  by  carrier 34 

fteceivera  of  carrier,  when  liable  to  imprisonment 10,  11 

criminal  liability  of 14,  15 

accounts  of,  may  be  examined 82 

ftehearing,  application  for,  how  made 28,  29 

ftemedy  of  shipper,  when  not  alternative 14 

of  shipper  not  effected  by  bill  of  lading  or  receipt 34 

of  shipper  cumulative 35 

by  mandamus  to  furnish  cars  or  move  traffic 36,  37 

orders  of  Commission,  legislation  as  to,  |  35 87 

Iteparation,  may  be  ordered  by  Commission 20 

fteportt  and  findings  of  Commission  shall  be  evidence 20,  21 

copies  of,  to  be  furnished 21 

of  carrier  must  be  uniform- 30-33 

of  carrier,  what  to  contain 30-33 

time  to  file  may  be  extended 31 

penalty  for  failure  to  file 81,  32 

Commission  may  require  monthly  32 
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fteriew  of  order  on  appeal  to  Supreme  Court 26,    27 

of  lawfulneea  of  order,  I  39 94 

See  also  Apfbal;  Obdeb. 

Shode  Ia]4nd9  governed  by  common  law  aa  to  trusts,  |  60 129 

SooseTelt,  Hon.  Theodore,  recommendation  of,  as  to  power  tp  be 

giyen  Commerce  Commission x 

Boute,  when  carrier  may  prescribe,  (16 67 

Bulei,  under  Pure  Food  Bill,  to  be  uniform 138 

of  Secretary  of  Agriculture  as  to  inspection  of  meat  foods. ...  148 

Safety  Appliance  Law,  liability  of  carrier  under,  S  62 13! 

duty  of  carrier  under,  not  impaired 130 

Salary  of  Commission,  fees  and  expenses .29,    30 

Sale  of  steamboats'  and  carriers'  business  when  not  within  Sher- 
man Act,  §  48  105 

of  good  will  when  not  within  Sherman  Act,  §  49 106 

of  book  when  not  protected  by  copyright,  §  53 110 

Samples  of  goods  for  export  and  Import 143 

Schedules  of  rates  and  charges  must  be  kept  posted. 8 

form  of,  prescribed  by  Commission 9 

failure  to  publish,  misdemeanor 11 

departure  from  rate  not  deemed  rebate 12 

of  rates  conclusive , 12 

made  prima  facie  evidence 28 

certified  copies  of 28 

Search  and  Seizure,  immunity  from,  extends  to  corporation,  fi  13 . .     53 

Secretary  of  Commission  may  certify  extracts  and  reports 28 

Secretary  of  Agriculture,  duties  of,  under  Pure  Food  Bill. 145 

may  direct  post-mortem  examination 145 

Sendee  of  order  of  Commission,  how  made 25 

Sessions  of  Interstate  Commerce  Commission,  where  held 30 

Sheep,  to  be  inspected 145 

Sherman  Act,  pleadings  under,  {  40b 9G 

jurisdiction  of  Federal  courts  as  to,  §  41 100 

measure  of  damages  under,  f  43 101 

Statute  of  Limitations,  applicable  to,  |  45 102 

beef  trust  unlawful  conspiracy  under,  |  46 103 

when  stock  quotations  not  within,  |  47 104 

when  sale  of  steamboat  business  not  within,  f  48 105 

when  sale  of  good  will  not  within,  |  49 106 

wh^  agreement  not  to  sell  goods  outside  State  not  within,  f  50 .  107 

illegal  contracts  under,  not  enforceable,  |  51 108 

when,  cannot  abrogate  a  patent  right,  |  53a 110 
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Sliipperi  can  only  receive  faoilitiet  specified  in  tariffs 10 

criminal  liability  of»  for  false  bill,  weights  or  daasiilcation. . .  16 

when,  may  not  prescribe  route,  §16 67 

must  secure  certificate  ol  inspection 14<>,  160 

Shipiy  when  not  within  Commerce  Act xf 

Sidings,  common  carrier  must  furnish 6 

Silver,  standard  of  articles  manufactured  from 164 

South  Carolina,  Anti-Trust  Laws  of ,  f  60 129 

South  Dakota,  Anti-Trust  Laws  of,  ft  60 129 

Special  Counsel  may  be  employed  with  consent  of  Attorney-General .  26 

Specimena  of  food  to  be  examined IZ^ 

Spur  Tracka  included  in  term  railroad i 

Standard  of  weight  and  fineness  for  gold 163 

of  weight  and  fineness  for  silver 164 

State  cannot  compel  furnishing  cars  for  interstate  commerce,  |  6 . .     44 
when  agreement  not  to  sell  goods  outside  of,  not  within  Sher- 
man Act,  I  60 107 

Anti-Trust  laws  of,  sustained,  f  67a 121 

State  Anti-Trust  Lawa,  provisions  as  to  relieving  purchaser,  |  69. .  123 
enumerated,  §  60 126 

State  Court,  when  action  pending  in«  no  bar  in  Federal  oourta, 

§  41   lOU 

when  Federal  court  cannot  enjoin  proceedings  in,  f  64b 114 

State  Laws,  when  applicable  to  sale  of  liquors,  §§  2,  3 40,    4S 

when  applicable  to  articles  of  gold  and  silver 167 

State  Statutea  as  to  immunity  sustained,  f  9 48 

govern  Statute  of  Limitations  under  Sherman  Act,  I  46 102 

Statistics,  required  to  be  furnished  by  carrier 30-33 

Statute  defining,  immunity,  (7 46 

Statute  of  Limitations,  two  years  for  damage  claims 24 

applicable  to  Sherman  Act,  |  46 llS 

under  Employers'  Liability  Act 136 

Steamboats,  when  sale  of  business  of,  not  within  Sherman  Act,  |  48.   105 

Stock  Quotations,  when  not  within  the  Sherman  Act,  i  47 104 

Sumptuary  Laws,  application  of  Wilson  Act  as  to,  |  2 40 

Supervision  by  Federal  government  over  carriers zz¥ 

Supplemental  Order,  may  be  made  by  Commission 28 

See  also  Obdkb. 
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Supreme  Cowrtt  direet  appeal  to,  ||  32,  33 S$ 

Swine,  to  be  inspected 145 

Switches,  included  in  term  railroad 2 

carrier  must  furnish 5,      6 

on  private  land,  rule  as  to,  I  40d 09 

Taft,  Henry  W.,  comments  of,  on  Tobacco  Trust  cases zzz\f 

Tariffs,  must  be  filed  and  published 8,      9 

See  also  Rates. 

Taxation  as  to  interstate  commerce,  §  6 45 

Telegraph  Companies,  when,  may  exercise  eminent  domain,  8  01. . .   130 

Tennessee,  Anti-Trust  Laws  of,  S  60 129 

Terminal  Facilities  included  in  term  railroad 2,      3 

order  of  Commission  for,  how  enforced 6,      6 

Testimony,  may  be  taken  before  grand  jury,  |f  10,  11 49 

Texas,  Anti-Trust  Laws  of,  sustained,  |  57a 121 

Anti-Trust  Laws  of,  J  60 129 

Through  Sates,  Commission  may  prescribe 22 

See  also  Joint  Rates. 

Time  within  which  to  appeal  from  order  of  Commission 28 

within  which  questions  must  be  answered 9i 

within  which  to  file  uniform  accounts  may  be  prescribed 31 

See  also  Appeal. 

Tobacco  Trust  Cases,  importance  of zxxi 

comments  of  Mr.  Taft  as  to xxxiv 

Trades  Unions,  legalized  by  Act  of  Congress,  |  54a * 119 

member  of,  not  to  be  blacklisted,  |  54a 113 

constitution  and  by-laws  of,  what  to  contain,  §  54a 114 

Traffic,  memoranda  of  movement  of,  must  be  uniform 32 

shipper  may  compel  carrier  to  move,  by  mandamus 30 

Treasurer,  Secretary  of,  to  make  rules 138 

Troops,  discrimination  as  to  transportation  of,  |  19 62 

Trustees  of  carrier,  when  liable  to  imprisonment 10,     11 

criminal  liability  of 14,     15 

forfeiture  of,  for  failure  to  keep  accounts 32,    33 

Trusts,  under  Sherman  Act,  jurisdiction  as  to,  |  41 100 

liability  of  individual  members  of ,  f  44 102 

when  sale  of  business  of  carrier  by  water  is  not,  |  48 105 

as  to  copyrighted  books,  $  52 108 

when  protected  by  patent  rights,  |  53a 110 

conspiracies  at  common  law,  |  57 118 
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United  Statei,  ratea  from,  to  foreign  oountxy  must  be  printed  and 

posted    8 

to  have  preference  in  time  of  war 10 

conspiracy  against,  how  punished,  |  22 69 

provisions  of  Revised  Statutes  as  to,  I  22 71 

Utah,  Anti-Trust  Laws  of,  8  60 129 

Value  of  carrier's  property  must  be  given 31 

Vehicles  included  in  term  transportation 3 

Venue  of  suits  against  Interstate  Commerce  Commission 27 

of  proceedings  under  Pure  Food  Bill 142 

Vennonty  governed  by  rules  of  common  law  as  to  trusts,  |  60 129 

Vessels,  importing  animals,  must  procure  certificate 149 

Virginia,  governed  by  rules  of  common  law  as  to  trusts,  |  60 129 

Viiitation,  power  of,  at  common  law xxv 

War,  preference  to  Government  in  time  of It) 

Waahington,  Anti-Trust  Laws  of,  |  60 130 

West  Virginia,  governed  by  rules  of  common  law  as  to  trusts,  f  60. .  130 

Wilaon  Act,  application  of,  to  sale  of  liquors,  §  2 40 

construed  as  to  sale  of  liquors,  §  4 42 

Wiaeonain,  AnU-Trust  Laws  of,  f  60 130 

Witness,  attendance  of,  compulsory l^ 

penalty  for  disobedience  by IS 

deposition,  how  taken 19 

foreign  witness,  fees  of 20 

Vfsming,  Constitution  Of,  prohibits  trusts,  f  60 130 
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